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9n  MBnmn^tsL 


JAMES  M.  WOOLWORTH. 


At  the  session  of  the  supreme  court  of  the  state  of  Nebraska, 
February  5,  1907,  there  being  present  Honorable  Samuel  H.  Sedgwick. 
chief  justice.  Honorable  John  B.  Barnes  and  Honorable  Charles  B. 
Letton,  associate  Justices,  the  following  proceedings  were  had: 

May  It  Please  Your  Honors: 

The  committee  appointed  to  present  resolutions  in  memory  of  the 
Honorable  James  M.  Woolworth,  who,  after  an  illustrious  career  at 
ihe  bar  covering  a  period  of  fifty  years,  died  at  his  home  in  Omaha. 
Nebraska,  on  the  16th  day  of  June,  1906,  respectfully  submit  the 
following: 

Resolved,  That  in  the  death  of  James  M.  Woolworth  the  state 
has  lost  one  of  its  most  distinguished  citizens,  and  the  profession  one 
of  its  most  eminent  members.  Mr.  Woolworth  was  bom  and  bred  a 
gentleman,  and  reared  in  an  atmosphere  of  learning  and  culture.  He 
wlw  accomplished — a  scholar,  as  well  as  a  lawyer.  He  was  deeply 
versed  In  the  principles  and  science  of  his  profession,  and  familiar 
with  the  established  rules  and  precedents  which  govern  the  conduct 
of  causes.  He  was  industrious,  persistent  and  faithful.  He  con- 
structed his  cases  in  his  office,  conscientiously  and  laboriously  ad- 
justing every  detail  to  the  minutest  point.  Neither  inspired  nor 
handicapped  by  his  emotions  or  impulses,  he  was  deliberate,  clear 
and  precise  in  all  his  mental  processes  and  in  what  he  said  and  did. 
He  was  as  impersonal  as  the  principles  he  advocated.  He  was  also 
an  accomplished  strategist,  the  master  of, all  the  devices  and  mys- 
teries of  legal  procedure,  a  dangerous  adversary,  even  when  his  cause 
was  weak.  He  was  calm  and  considerate  at  the  trial,  and  his  courtesy 
and  kindness  to  courts  and  adversaries  lent  dignity  and  grace  to  hi£ 
persuasive  arguments,  and  won  for  him  the  admiration  and  regard 
of  litigants,  lawyers,  jurors  and  Judges.    He  was  symmetrical  in  per- 
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son,  character  and  in  the  development  of  his  career.  He  neither 
reached  the  mountain  heights  nor  descended  into  the  valleys.  His 
way  was  along  the  calm  levels.  He  was  intensely  conservative  in  feel- 
ing, thought  and  action.  A  belief  in  the  established  order  was  in 
him  a  habit  of  the  blood.  Institutions  were  a  matter  of  historical 
development  to  be  studied  with  the  eye  and  enthusiasm  of  an 
architect.  He  was  apt  in  tracing  the  evolution  of  society,  particularly 
the  state  and  church,  by  analysis,  comparison  and  contrast.  The 
passions  which  sweep  the  soul  of  man  in  his  efforts  to  realize  his 
wants  and  aspirations  appealed  to  him  less  than  did  the  forms  in 
which  they  are  embodied.  He  believed  that,  whatever  the  individual 
jnay  conceive  the  moral  right  to  be,  the  welfare  of  society  can  best 
be  conserved  by  reforms  accomplished  with  respect  to  the  established 
institutions  ^nd  principles  embodied  in  them;  that,  although  imper- 
fect, governments  are  still  the  truest  expression  of  the  higher  law,  to 
be  changed,  if  at*  all,  by  peaceful  and  progressive  methods,  rather 
than  by  violence  or  revolutionary  proceedings.  These  talents,  dispo- 
sitions and  tastes  determined,  not  only  his  career,  but  likewise  in- 
spired and  sustained  him  in  the  unremitting  toil  by  which  he  became 
a  great  lawyer,  achieving  national  distinction  and  a  place  among  the 
foremost  representatives  of  the  American  bar. 

For  many  years  Mr.  Wooiavorth  exercised  an  elevating  and  refin- 
ing influence,  not  only  upon  the  profession  of  the  country,  but  upon 
the  communities  of  the  state.  In  his  companionship  there  v/as  some- 
thing fine.  He  was  a  conversationalist,  not  a  monologist;  not  only 
an  interesting  talker,  but  an  exceedingly  interesting  listener  He  was 
genial  and  inspiring.  He  was  a  constant  and  persistent  force  to  raise 
iand  purify  the  standards  and  tone  of  living. 

It  is,  therefore,  especially  fitting  that  this  tribute  should  be  placed 
upon  the  records  of  this  court,  and  a  copy  of  it,  duly  certified,  trans- 
mitted to  the  surviving  members  of  his  family,  to  whom  we  tender 
our  sincere  sympathy. 


Respectfully  submitted, 


Chas.   J.   Grkene. 
William  D.  McHugh. 
A.  J.  Sawyer. 
Samuel  Hiivakeb. 
William    H.    Thompson. 


Lionel  C.  Burr: 

May  It  Please  the  Court:  In  speaking  of  the  resolutions  offered,  1 
can  add  but  very  little  to  the  sentiments  therein  expressed,  or  to  the 
memory  of  our  distinguished  friend  and  associate;  but,  if  I  am  per- 
mitted, I  will  call  your  attention  to  the  fact  that  Mb.  Woolworth  took 
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great  interest  in  young  lawyers,  and  was  anxious  that  they  should 
succeed  in  the  profession  he  loved  so  well.  It  was  probably  due  to  his 
deep  regard  for  the  younger  members  of  the  bar  that  he  took  some 
interest  in  myself  and  my  practice,  and  it  was  in  the  interest  of  the 
young  lawyers  and  of  our  profession  that  Mb.  Woolworth  delivered 
the  first  and  opening  lecture  to  the  law  school  of  our  university  here 
at  Lincoln.  There  are  many  young  men  in  the  west  who  will  bear 
witness  that  he  was  deeply  interested  in  their  progress,  and  helped 
them  to  success. 

It  Is  now  over  thirty-two  years  since  I  first  met  Mb.  Woolwobth, 
when  a  very  young  practitioner,  and  I  came  to  know  him  in  a  limited 
way  socially,  and  in  a  somewhat  broader  field  in  a  professional  way. 
Personally  I  owe  to  him  a  great  deal  of  whatever  merit  I  may  possess 
in  the  practice  of  the  profession  of  the  law,  and  I  know  there  are 
many  members  of  our  profession  respecting  themselves  that  will  join 
me  In  this  assertion.  His  unusual  and  great  ability  and  untiring  labor 
to  his  work  were  recognized  in  all  the  courts  of  America.  His  practice 
in  the  supreme  court  of  the  United  States,  in  the  several  circuit  courts 
of  the  United  States,  and  in  many  of  the  states  of  the  Union  was  very 
large,  and  covered  a  multitude  of  transactions,  and  his  fidelity  to  his 
clients,  together  with  his  unremitting  labors  in  their  behalf,  have  not 
been  equaled  or  questioned.  It  was  his  custom,  as  well  as  his  pleasure, 
to  go  back  into  the  principles  of  common  law,  and  his  researches  into 
the  early  and  ancient  principles  of  law  became  well  known,  and  those 
who  have,  or  may  hereafter  investigate  his  briefs  in  his  cases,  will 
notice  that  he  began  at  the  foundation  of  law,  with  the  authorities 
from  the  mother  country,  and  built  up  from  those  premises  to  the 
constitution  of  our  nation,  as  well  as  our  state. 

Mb.  Woolworth  did  not  believe  in  some  of  the  latter  day  interpre- 
tations placed  upon  our  national  or  state  constitutions,  and  he  did 
not  accept  the  majority  opinion,  or  the  reasoning  contained  therein  in 
the  several  cases  that  I  may  call  the  "De  Lima  and  Downes  v.  Bidwell 
cases,"  but  rather  accepted  and  believed  in  the  interpretations  and 
reasoning  found  in  the  dissenting  opinions  of  Chief  Justice  Fuller  and 
Justice  Brewer.  He  believed  in  the  true  meaning  and  interpretation 
of  our  national  constitution,  as  defined  by  Chief  Justice  Marshall,  who 
declared  "the  constitution  was  formed  for  ages  to  come,  and  that  the 
sagacious  men  who  framed  it  were  well  aware  that  a  mighty  future 
awaited  their  work."  Mr.  Woolworth  loved  especially  the  equity 
practice  and  the  principles  of  equity  jurisprudence.    Toward  the  close 
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of  his  long  and  proeperous  career  he  chose  many  such  cases,  which 
he  handled  with  marvelous  skill  and  wonderful  ability,  and  all 
attorneys  and  counselors  at  the  bar  of  this  court  may  well  emulate 
his  professional  conduct 

In  closing  my  remarks,  I  wish  to  bear  testimony  that  I  loved  him 
as  a  man,  I  loved  him  as  a  lawyer,  and  I  loved  him  as  my  friend. 

William  H.Thompson: 

Honorable  James  M.  Woolwobth,  as  attorney  for  appellant,  pre- 
sented the  first  case  reported  to  this  honorable  court;  compiled  the 
first  two  volumes  of  its  decisions — the  first  in  1871,  the  second  in  1873. 
He  was  one  of  the  state's  most  active  and  successful  practitioners. 
His  mannerism  disarmed  his  adversary,  won  the  confidence  of  the 
court,  and,  without  a  seeming  effort  on  his  part,  drew  the  Jury  closer 
and  closer  to  a  realization  of  his  wishes.  His  scholarly  attainments 
and  invariable  gentlemanly  bearing  made  him  a  most  welcome  com- 
panion of  one  and  all,  high  and  low,  learned  and  unlearned,  rich  and 
poor,  alike.  It  was  said  by  Lord  Coke  that  "law  is  like  unto  a  deep 
well,  and  each  man  draweth  therefrom  in  accordance  with  the  strength 
of  his  understanding."  If  this  be  an  axiom,  then  truly  was  Woolwobth 
a  great  lawyer.  His  wide  reputation  and  the  high  esteem  in  which  he 
was  held  by  all  the  courts  of  this  broad  land,  and  by  the  attorneys 
who  associated  with  him  and  knew  him  closely,  he  merited.  He  was  a 
philosopher  as  well.  He  realized  with  the  poet  "that  it  is  not  all  of 
life  to  live  or  all  of  death  to  die."  He  lived  this  philosophy,  believing 
that  each  word  and  each  act,  whether  he  willed  it  or  not,  was  mould- 
ing and  shaping  the  lives  of  others,  passing  down  through  the  genera- 
tions, either  for  good  or  for  evil.  Pleased  we  are  to  say,  a  potent 
factor  for  good  was  the  life  of  this,  one  of  the  greatest  of  the  members 
of  the  Nebraska  bar.  His  pleasing,  scholarly,  gentlemanly  demeanor, 
his  courteous  treatment  of  the  young  practitioner,  his  reverence  for 
the  aged,  his  unbounded  confidence  in  the  courts,  and  all  his  asso- 
ciates' unwavering  confidence  in  him  shall  ever  illumine  the  pathway 
of  the  lawyer,  leading  him  to  a  higher  and  higher  standard  of  pro- 
fessional life.  Our  friend  is  dead,  yet  he  liveth.  We  bid  him  farewell, 
yet  he  lingers  in  affectionate  remembrance.  He  has  passed  to  that 
higher  court,  yet  he  pleads  with  us  here. 

Samuel  Rinakbb: 

May  It  Please  the  Court:  My  acquaintance  with  Ma.  Woolwobth 
was  less  intimate  and  more  limited  than  that  of  the  other  members 


JAMES  M.  WOOLWORTH.  xi 

of  the  committee,  and  it  would,  therefore,  seem  somewhat  presumptions 
upon  my  part  to  attempt  to  add  anything  to  what  is  contained  in  the 
resolutions,  and  to  what  has  been  so  well  said  by  the  eloquent  speakers 
who  preceded  me. 

Mb.  Woolworth  was  a  great  lawyer,  and  therefore,  necessarily,  a 
great  man.  For  many  years  he  stood  at  the  head  of  the  bar  in  this 
state,  and  by  the  legal  profession,  both  within  and  without  this  state, 
was  recognized  and  admired  as  one  of  the  ablest  and  most  distin- 
guished jurists  of  his  time.  The  allurements  of  politics  and  the  glamor 
of  public  office  seemed  to  have  little  attraction  for  him,  and  failed  to 
divert  him  from  his  devotion  to  the  unobtrusive  labors  of  the  pro- 
fession of  the  law.  He  therefore  did  not  gain  the  popular  fame  and  ap- 
plause which  attend  the  more  showy  services  of  the  politician  and  the 
man  of  public  affairs.  His  fame  and  influence  were  confined  principally 
to  the  courts  and  the  members  of  the  bar,  before  and  among  whom, 
by  his  splendid  natural  talents,  his  extensive  and  varied  scholarship, 
and  his  untiring  industry,  he  won  the  highest  success  and  honor.  He 
gave  valuable  assistance  to  this  high  court  and  other  courts,  not  only 
in  the  Just  adjudication  of  the  particular  cases,  which  he  illuminated 
with  his  learning,  logic  and  eloquence,  but  also  in  the  establishment 
of  the  administration  of  justice  upon  sound  and  enduring  principles. 
By  his  long  and  illustrious  professional  services,  and  his  upright, 
studious  and  industrious  life,  he  exerted  a  lasting  and  wholesome  in- 
fluence upon  our  jurisprudence,  benefited  his  fellowmen,  and  gave  to 
the  members  of  the  legal  profession  an  example  which  will  ever  be  a 
source  of  pride  and  inspiration. 

BT  the  Ck)UBT — HOVOUABUi  SAMUEL  H.  Sedgwick,  C.  J.: 

The  assistance  which  lawyers  of  ability  and  character  render  to 
the  courts  in  their  difficult  and  laborious  duties  is  known  and  appre- 
ciated by  all  men  who  are  interested  in  the  administration  of  justice. 

Members  of  the  bar  who  are  thorough  and  careful  in  the  prepara- 
tion of  their  cases,  who,  while  neglecting  nothing  which  can  legiti- 
mately further  the  interest  of  their  clients,  still  remember  that  the 
court  is  human,  and  that  they  are  its  trusted  officers,  and  patiently 
and  with  candor  endeavor  to  assist  the  court  to  reach  a  correct  con- 
clusion, are  not  always  aware  of  the  high  regard  in  which  they  are 
held.  Such  a  man  was  Mb.  Woolwobth.  I  never  knew  of  an  attempt 
by  him  to  deceive  a  court,  either  in  the  essential  facts  of  his  case,  or 
in  the  principles  of  law  applicable  to  its  solution.    To  lose  his  help  is 
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a  misfortune  to  every  court  in  which  he  was  accustomed  to  appear. 
We  earnestly  join  with  the  members  of  the  bar  of  this  state  in  ex- 
pressing a  realization  of  this  great  loss. 

The  resolutions  presented,  and  these  proceedings,  will  be  entered 
upon  the  records  of  the  court 
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Charles  F.  Oldfatheb,  appellee,  v.  Eric  E.  Ericsox, 

appellant. 

Piled  May  10,  1907.    No.  14,763. 

1.  Ejectment:  Evidence.     On  the  trial  of  an  action  in  ejectment,  the 

usual  duplicate  receipt  of  a  receiver  of  a  United  States  land  office, 
in  full  force  and  unimpeached,  is  sufficient  evidence  of  title, 
except  as  against  one  having  a  patent  to  the  same  land  or  some 
person  or  persons  claiming  under  him. 

2.  Instructions.    A  cautionary  instruction  set  out  in  the  opinion  held 

not  to  have  been,  under  the  circumstances,  prejudicial. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

e/.  G.  Beeler,  for  appellant 

Wilcox  d  Halligan,  contnk, 

Ames,  C. 

This  is  an  action  in  ejectment  to  recover  a  strip  of  land 
lying  on  one  of  the  borders  of  the  tract  comprising  what 
was  formerly  the  Fort  McPherson  Military  Reservation, 
in  this  state.  There  were  a  verdict  and  judgment  for 
the  plaintiflf,  from  which  the  defendant  appealed.  The 
post  was  established  upon  unsurveyed  public  lands  of  the 
4  (^) 
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United  States,  and  the  boundaries  of  the  reservation  as- 
certained by  an  independent  survey  made  under  the 
authority  of  the  government,  and  having,  of  course,  no 
relation  or  reference  to  township  or  sectiofa  lines  or  other 
governmental  subdivisions  as  the  latter  should  thereafter 
be  established.  Shortly  after  the  survey  and  establishment 
of  the  reservation  a  government  sun^ey  of  the  adjoining 
public  lands  was  also  made,  and  the  defendant  made 
entry  upon,  and  in  due  course  obtained  title  to,  a  govern- 
mental quarter  section  adjoining  the  military  tract.  The 
question  of  fact  in  this  action  is  w^hether  the  western 
boundary  line  of  the  rcnservation  bisects  this  quarter  sec- 
tion so  as  to  cut  otf  in  the  neighborhood  of  30  acres  from 
the  eastern  side  thereof.  In  1897  a  resurvev  of  the  reserva- 
tion  was  made  by  governmental  authority  preparatory  to 
opening  the  tract  to  private  entry,  w^hich  is  alleged  to  be 
in  conformity  with  the  first  or  original  survey  thereof 
made  in  1869,  and  by  which  the  disputed  strip  is  described 
as  being  within  the  reservation,  and  is  subdivided  into 
certain  numbered  tracts  or  lots  upon  which  the  plaintiff 
made  entry,  for  which  he  obtained  a  duplicate  receiver's 
receipt  at  the  government  land  office  in  1902.  This  receipt 
is  the  only  muniment  of  title  or  of  right  of  possession 
which  he  had  or  offered  in  evidence  at  the  trial.  The 
first  and  gravest  question  presented  is  whether  this  re- 
ceipt, the  validity  of  which,  if  the  land  was  subject 
to  entry,  is  not  impeached,  is  a  sufficient  foundation  for 
the  maintenance  of  the  action  of  ejectment. 

Section  626  of  the  code  enacts  that,  "in  an  action  for  the 
recovery  of  real  property,  it  shall  be  sufficient,  if  the 
plaintiff  state  in  his  petition  that  he  hajs  a  legal  estate 
therein,  and  is  entitled  to  the  possession  thereof."  Such 
an  action  has  always  been  treated  in  this  state  bb  a  suit 
to  try  title,  and  it  has  repeatedly  been  held  that  a  legal 
title  is  indispensable,  an  equitable  right  or  interest  being 
insufficient  to  maintain  the  action.  Morton  v.  Oreen,  2 
Neb.  441;  M alloy  v.  Malloij,  35  Neb.  224;  Dale  v.  Hunne- 
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man,  12.  Neb.  221;  O'Brien  v,  aasUn,  20  Neb.  347;  Upp- 
fait  V.  Nelson,  18  Neb.  533.    But  section  411  of  the  code  is 
a«  follows:     "The  usual  duplicate  receipt  of  the  receiver 
of  any  land  office,  or,  if  that  be  lost  or  destroyed,  or 
beyond  the  reach  of  the  party,  the  certificate  of  such  re- 
ceiver, that  the  books  of  his  office  show  the  sale  of  a  tract 
of  land  to  a  certain  individual,  is  proof  of  title  equivalent 
to  a  patent  aji^ainst  all  but  the  holder  of  an  actual  patent." 
Although  the  defendant  has  a  patent,  he  is  not,  in  this 
action,  within  the  exception  of  the  statute,  because  it  is 
disputed  that  his  patent  conveys,  or  purports  to  convey, 
the  strip  in  controversy,  and  whether  it  does  so  or  not 
is  of  the  very  gist  of  the  litigation.     Of  the  two  statutes 
quoted,  one  treats  of  the  subject  of  pleading  and  the  other 
of  proof,  and,  considered  merely  by  themselves  and  with- 
out reference  to  judicial  interpretation,  there  is  no  obvious 
conflict  between  them  and  no  difficulty  in  making  them  to 
harmonize,  and  we  think  the  decisions  may  be  made  to  do 
likewise.    It  is  true  that  the  action  is  one  to  try  title,  but 
the  receiver's  receipt  is  made  by  the  statute  a  sufficient 
muniment  of  title  for  the  purposes  of  the  action,  and  a 
judgment  therein  is  conclusive  upon  the  parties  and  their 
privies  as  in  other  cases,  but,  if  the  entry  should  after- 
wards be  forfeited  and  the  holder  of  it  should  be  evicted 
by  a  subseijuent  entry  made  under  the  federal  land  laws, 
the  latter  entryman  would  be  in  by  title  paramount,  and 
there  would,  of  course,  be  no  privity  between  him  and  his 
predecessor  in  possession,  nor  between  such  .predecessor 
and  the  United  States.    By  forfeiture  and  cancelation,  his 
title  and  right  of  possession,  valid  while  in  existence, 
would  be  wholly  extinguished.    The  precise  question  does 
not  appear  to  have  been  distinctly  decided  by  this  court, 
but  the  foregoing  conclusion  seems  to  be  implied  in  the 
language  of  the  opinions  in  Morton  v.  Grcetiy  supra ^  and 
Headley  v.  Coffman,  38  Neb.  68.     A  like  practice  under 
similar  statutes  prevails  in  other  states.     Gunderson  v. 
Cook,  33  Wis.  551;  Davis  v.  Freeland's  Lessee,  32  Miss. 
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645;  Case  v.  Edge  worth,  87  Ala.  203;  Thompson  v.  Easier, 
148  Cal.  646,  .84  Pac.  161;  Goodwin  v.  McCahe,  75  Cal. 
584;  Trulock  v,  Taylor,  26  Ark.  54;  Hill  v.  Plunkett,  41, 
Ark.  465.  The  convenience,  if  not  necessity,  of  such  a 
rule,  at  least  in  the  state  courts,  is  too  obvious  to  require 
comment. 

There  were  three  surveys  made  by  authority  of  the 
United  States  government.  Two  of  them,  being  of  the 
lands  within  the  reservation,  seem  to  be  in  harmonv 
with  each  other,  but  it  is  claimed  that  they  are  in  conflict 
with  the  third  (second  in  order  of  time),  which  is  of  the 
outlying  territory,  and  under  which  the  defendant  claims, 
and  a  plat  made  by  the  surveyor  general,  pursuant  to  this 
last  mentioned  survey,  indicates  that  the  land  in  dispute 
lies  outside  the  reservation.  But  the  last  survey,  in  order 
of  time,  made  by  the  government,  which  was  for  the 
purpose  of  subdividing  the  tract  preparatory  to  opening 
it  for  private  entry,  and  the  plat  made  pursuant  thereto, 
indicate  that  the  disputed  land  lies  within  the  reserva- 
tion. And  so  the  defendant  contends  that  the  final  survey 
is  more  likely  to  be  erroneous  as  to  the  location  of  the 
disputed  line  and  corner  than  is  the  survey  and  plat  of 
the  outlying  territory  which  were  made  within  a  month 
after  the  survey  of  the  reservation  itself,  and  for  the  pur- 
pose of  upholding  his  contention  he  introduced  oral  testi- 
mony of  measurements  made  from  field  notes  of  the  several 
surveys  tending  to  show  that  the  plat  and  survey  last 
mentioned  are  in  harmony  with  each  other,  and  also  with 
the  first  survey  which  was  of  the  reservation  itself. 
Obviously  all  this  raises  a  sharp  conflict  of  evidence  upon  a 
disputed  question  of  fact  which  the  jury  alone  was  com- 
petent to  decide. 

But  the  court  excluded  from  evidence  a  plat  offered  by 
the  defendant  which  indicated  the  location  of  the  lines 
and  comers  and  the  measurements  and  situation  of  the  dis- 
puted strip  according  to  his  contention,  and  such  ruling  is 
assigned  for  error.    This  plat  was  made  by  one  of  the  wit- 
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nesses  examined  at  the  trial,  who  testified  that  he  made  it 
under  the  direction  of  a  former  attorney  of  the  defendant 
in  the  case,  and  that  he  had  not  himself  made  any  sur- 
vey or  measurements,  but  was  governed  by  the  field  notes 
which  had,  been  used  by  the  county  surveyor  in  the  making 
of  a  survey  of  the  locality,  viz.,  the  notes  of  the  government 
survey  of  the  territory  outside  the  reservation.  This  plat 
was,  therefore,  whether  accurate  or  not,  no  more  than  an 
inference  by  the  witness  from  the  testimony  offered  and 
introduced  before  the  jury,  and,  at  most,  amounted,  in 
effect,  to  his  opinion  of  what  their  inference  and  verdict 
therefrom  should  be,  and,  while  it  perhaps  might  have 
been  properly  made  use  of  by  counsel  in  illustration  of  or 
as  part  of  his  argument,  it  was  not,  in  our  opinion,  admis- 
sible in  evidence  for  the  purpose  for  which  it  was  offered, 
and  was  properly  ey^^^^'led. 

The  court  at  the  request  of  the  plaintiff  gave  the  follow- 
ing cautionary  instruction,  to  which  the  defendant  ex- 
(*epted:  "You  are  instructed  that  in  this  action  different 
witnesses,  not  surveyors  or  civil  engineers,  have  testified 
as  to  the  existence  of  government  corners  on  the  exterior 
line  of  the  Ft.  McPherson  Military  Reservation,  and  you 
are  instructed  that  it  requires  no  professional  skill  or 
mathematical  knowledge  to  qualify  witnesses  to  testify' as 
to  the  existence  of  governmental  corners ;  and  in  this  case 
you  should  give  the  testimony  of  such  witnesses  such 
weight  as  under  all  circumstances  of  the  case  you  think 
them  entitled  to."  The  specific  objection  to  this  instruc- 
tion is  that  it  gives  undue  prominence  to  the  description  of 
testimony  mentioned  by  it.  Upon  our  minds  it  makes 
quite  the  contrary  impression  that  it  admonishes  the  jury 
not  to  accord  such  testimony  undue  weight  as  being  that 
of  experts  or  of  persons  especially  qualified  to  testify,  but 
that  it  was  entitled  to  such  consideration  as  is  due  to  the 
testimony  of  competent  witnesses  in  ordinary  cases  and 
upon  ordinary  issues.  It  is  not  disputed  that  the  instruc- 
tion is  a  true  statement  of  the  law,  and  it  does  not  appear 
to  us  to  have  been  prejudicial. 
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The  case  appears  to  us  to  have  been  fairly  tried  and 
submitted  to  the  jury  with  propcM'  instructions,  and  we 
see  no  reason  for  disturbing  their  verdict  or  the  judgment, 
which  we  recommend  be  afiirmcHl. 

Oldham  and  Eppkrsox,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foi*egoing 

opinion,  it  is  ordered  that  th(»  judgment  of  tlie  district 

court  be 

Affirmed. 


A(;xKs  Forbes,  appellee,  v.  City  of  Omaha,  appellant. 

Filed  May  10,  1907.    No.  14,808. 

1.  Cities:   Personal   Injcrtks:    Evidence.     In  an  action  for  personal 

injuries  as  a  result  of  negligence,  the  fact  that  the  jury  has,  at 
the  request  of  one  of  the  parties,  inspected  the  scene  of  the  injury 
does  not  necessarily  preclude  such  party  from  complaining  that 
the  verdict  is  not  supported  by  the  evidence,  but  in  this  case  the 
evidence  does  afford  such  support. 

2.  Abatement:  Injury  to  Wife.     A  cause  of  action  by  a  husband  for 

a  loss  of  services  and  expenditures  for  medical  attendance,  etc., 
occapioned  by  a  negligent  and  wrongful  injury  to  his  wife,  is  one 
which  survives  and  is  assignable. 

3.  Cities:  Notice.     A  statutory  notice  is  sufficient  if  it  contains  that 

which  the  statute  prescribes. 

Appeal  from  the  district  court   for  Douglas  county: 
Lee  S.  Estelle,  Judge.     Affirmed 

Harry  E.  Burnam,  I.  J.  Dunn  and  John  A.  Jiine,  for  ap- 
pellant. 

George  W,  Cooper  and  J.  J,  0- Connor,  contra, 

Ames,  C. 

This  is  an  appeal  by  the  defc^ndant  from  a  judgment  re- 
covered in  an  action  for  damages  for  p(*rsoual  injuries, 
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oeoasionod  by  a  fall  on  a  walk  crossing  one  of  the  con- 
siilerahly  traveled  streets  of  the  citj-,  which  is  alleged  to 
have  been  negligently  permitted  to  remain  in  a  defective 
and  dangerous  condition. 

The  accident  occurred  on  the  5th  day  of  June.     It  is 
not  alleged  that  the  walk  was  dangerous  or  defective  at 
the  date  of  its  construction  in  the  month  of  ^March  pre- 
ceding,  but  the  season  in  the  interval  was  characterized 
by  frequent  heavy  rains,  which  washed  dirt  over  the  w^alk 
near  one  end,  x^here  the  accident   happc^ned,   rendering 
it  muddy  and  slippery,  and  gullicnl  the  earth  out  under- 
neath  it  at  that  place,  so  that  the  structure  sagged  to  a 
gradient  of  about  one  inch  to  the  foot  toward  one  side. 
The  injury  was  suffered  by  slipping  from  the  walk  in 
the  night  time  and  falling  upon  an  iron  cover  of  a  man- 
hole situated  close  by.     There  is  little,  if  (iny,  conflict  in 
the  evidence  as  to  any  important  fact.    From  at  least  the 
10th  day  of  ilay  onward  there  were  frequent  heavy  rains, 
which  washed  out  a  hole  at  the  place  of  the  accident  from 
16  to  18  inches  dcH*p,  and  the  hole  had  been  as  frequently 
filled  by  the  city  with  loose  dirt,  which  had  been  banked 
up  around  the  edges  of  the  walk,  but  the  walk  itself  was 
not  raised  to  grade  where  it  sagged.    The  walk  was  three 
feet  wide,  and  the  north  side  thereof  became  and  was  per- 
mitted to  remain  some  three  or  four  inches  lower  than  the 
south  side  at  the  point  where  it  was  muddy  and  slippery 
near  the  manhole.     One  such  washout  had  occurred  and 
had  been  partly  repaired,  in  the  manner  described,  on  the 
2d  of  June,  three  days  prior  to  the  accident.     We  are  not 
clear  how  much  rain  fell  in  the  interval,  but  on  the  morn- 
ing after  the  accident  the  walk  was  found  to  be  slippery 
with  mud  and  inclining  to  one  side,  and  there  was  a  hole 
some  18  inches  deep  underneath  it  and  around  the  man- 

■ 

hole. 

At  the  request  of  the  defendant  the  jury  w^ere  permitted 
to  visit  the  premises,  and  how  much  they  were  enlightened 
by  viewing  the  scene  months  after  the  event,  when  the 
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rainy  season  was  endcHl  and  further  repairs  had  been 
made,  we,  of  course,  do  not  know,  but  we  are  not  ready  to 
hold,  as  we  are  urged  to  do  by  counsel  for  plaintiff,  that 
such  an  inspection  precludes  in  all  cases  the  party  at 
whose  request  it  is  made  from  complaining  that  the  ver- 
dict is  unsupported  by  the  evidence.  Notwithstanding  such 
an  inspection,  after  the  surroundings  are  much  changed, 
uncontradicted  evidence  of  unquestioned   certainty  and 
evident  conclusiveness  might  still  demonstrate  that  the 
jury  were  misled  and  that  their  verdict-  lacked  sufficient 
support.     But  we  do  not   think   that  claim   in  this  in- 
stance is  well  founded.     A  great  numlK^r  of  decisions  in 
somewhat  similar  cases,  both  by  this  and  by  other  courts, 
aire  cited  by  counsel  for  both  parties,  but  such  decisions 
are,  of  course,  upon  the  peculiar  circumstances  of  particu- 
lar cases,  varying  from  each  other  much  in  detail  and  as  to 
minor  and  contributing  incidents,  so  that  they  can  hardly 
be  said  to  be  authoritative  upon  the  facts  in  this  or  any 
other  like  case.    The  mere  inclination  of  the  sidewalk  is 
not  alone  conclusive,  but  must  be  considered  in  connection 
with  the  condition  of  its  surface,  and  the  hole  underneath, 
and  the  proximity  of  the  manhole,  and  the  fact,  known 
to  the  city,  of  frequently  recurring  floods  and  w^ashouts, 
and  the  suitableness  and  sufficiencv  of  the  means  a:nd 
methods  adopted  by  the  defendant  to  repair  the  walk  and 
surroundings,  and  put  and  keep  them  in  a  reasonably  safe 
condition.     Of  all  these  matters,  and  the  like,  the  jury 
were  peculiarly  qualified  to  judge,  and  we  think  that  the 
defendant  has  no  just  ground  of  complaint  that  the  ques- 
tion of  negligence  was  left  to  their  determination. 

The  petition  alleged  two  causes  of  action,  one  for  the  in- 
jury to  plaintiff's  health  and  person,  and  the  other  as  an 
assignee  of  a  demand  for  the  pecuniary  loss  and  damage 
suffered  by  her  husband  by  reason  of  being  deprived  of 
her  services,  and  of  moneys  expended  for  medical  attend- 
ance and  treatment,  etc.  Counsel  for  defendant  contends 
that  this  last  cause  of  action,  as  alleged,  is  not  assign- 
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able,  and  that  the  court  ernnl  in  submitting  it  to  the  jury 
over  his  objection.  Section  454  of  the  code  enacts  that, 
"in  addition  to  the  causes  of  action  Avhich  survive  at  com- 
mon law,  causes  of  action  for  mesne  profits,  or  for  injury 
to  real  or  personal  estate,  or  for  any  deceit  or  fraud,  shall 
also  survive/'  and  we  understand  counsel  to  concede, 
what  seems  to  be  settled  law,  that  causes  of  action  which 
survive  are  assignable.  Now  it  is  quite  clear  that  the 
husband's  cause  of  action  was  for  injury  to  his  personal 
(«tate  arising  out  of  his  obligation  to  support  and  care  for 
his  wife  in  sickness  and  in  health,  and  was  so  far  dis- 
connected from  that  of  his  wife  that  it  would  not  have 
been  affected  by  her  death  l)efore  suit  begun,  and  that  it 
would  have  survived  to  his  personal  representative  in 
event  of  his  own  death.  His  cause  of  action  is  not  di- 
rectly in  tort  for  trespass  upon  his  own  person,  but  as  the 
older  lawyers  would  have  said,  "in  case"  for  consequen- 
tial damages  to  his  estate,  and  as  the  bona  fides  of  the 
transfer  is  not  questioned  we  think  the  objection  is  not 
well  taken.  This  view  is,  we  think,  supported  by  the  better 
and  more  recent  authorities.  Baxter  v.  City  of  Cedar 
Rapids,  103  la.  599 ;  Cregin  v.  Brooklyn  C.  R.  Go,^  75  N. 
Y.  192 ;  Cregin  v,  Brooklyn  C.  R,  Co.,  83  N.  Y.  595 ;  Een- 
(hrson  v.  Henshall,  54  Fed.  320;  Pomeroy,  Remedies  and 
Remedial  Rights  (2d  ed.),  sec.  147. 

The  statute  provided  that  the  city  should  not  be  liable 
in  such  actions,  unless  within  20  days  after  the  happening 
of  the  accident  written  notice  thereof,  "with  a  statement 
of  the  nature  and  extent  thereof,  and  of  the  time  when  and 
the  place  where  the  same  occurred,"  should  be  given  to  the 
mayor  or  city  clerk.  A  notice  conformable  to  the  statute 
was  given  within  the  time  specified,  but  a  subsequent 
clause  of  the  statute  requires  the  clerk  to  keep  a  record  of 
the  notice,  "showing  the  time  when  and  by  whom  such 
notice  was  given,  and  describing  the  defect  complained 
of,"  and  it  is  hence  complained  that  the  notice,  to  be 
effectual,  must  contain  such  description,  but  we  think  it 
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is  suflBcient  to  say  that  the  statute  does  not  expressly  or 
by  necessary  implication  require  such  description,  and  it 
is  to  be  supposed  that  the  legislature  intended  the  clerk 
to  look  elsewhere  for  the  information  necessary  to  com- 
plete  his  record.  The  recent  decision  of  this  court  in 
Wright  v.  City  of  Omaha,  78  Neb.  124,  is  authority,  if 
any  is  needed,  for  holding  that  the  notice  is  sufHcient  if 
It  contains  what  the  statute  prescribes. 

There  are  other  assignments  of  error,  but  they  are  in- 
volved in  and  disposed  of  by  the  foregoing  discussion  and 
lo  not  require  specific  decision. 

We  recommend  that  the  judgment  of  the  district  court 
he  affirmed. 

Oldham  and  Epperson,  CC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 

opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Affirmed. 


Louis  E.  Tiffany  et  al.,  appellees,  v.  PRAXKLtN  P. 

Wright,  appellant. 

Filed  May  10,  1907.    No.  14,683. 

L  Ghiardian  and  Ward.  Parents  are  guardians  by  nature  and  for 
nurture  of  p.H  children  born  to  them  in  lawful  wedlock,  under  the 
laws  of  this  state. 

2.  Adoption.     Our  statute  of  adoption   (code,  sec.  797)   is  based  pri- 

marily on  the  consent  of  the  parents,  if  living  and  accessible, 
and  an  adoption  without  such  consent  must  come  clearly  within 
the  exceptions  contained  in  the  statute. 

3.  .    To  warrant  an  adoption  under  the  sixth  subdivision  of  this 

section  against  the  objection  of  a  living  parent  of  the  child,  it 
must  be  made  clearly  to  appear  that  such  parent  had  abandoned 
the  child  for  a  period  of  at  least  six  months,  and  that  the  party 
consenting  to  such  adoption  has  had  the  lawful  custody  during 
such  period  to  the  exclusion  of  all  other  control. 


r 
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Appeal  from  the  district  court  for  Keya  Paha  county: 
WiLLLVM  H.  Westover,  Judge.     Reversed  irith  directions. 

W,  C.  Broun,  for  appellant. 

Lear  d  Wilhite  and  H,  M.  Dural,  contra. 

Oldham,  C. 

This  cause  was  heard  in  tlie  district  court  for  Keya 
Paha  county,  Nebraska,  on  an  appeal  from  a  proceeding 
of  adoption,  instituted  in  the  county  court  of  said  county, 
in  which  Louis  E.  Tiffany  and  Lilla  Tiffany,  husband  and 
wife,  were  declared  and  adjudged  to  have  legally  adopted 
an  infant  child,  name<l  Minnie  Wright.  The  appeal  from 
the  order  was  prosecuted  by  the  father  of  the  child,  Frank- 
lin P.  Wright,  under  the  provisions  of  section  801d  of  the 
code,  and'on  a  hearing  of  the  cause  in  the  district  court 
the  appeal  was  dismissed  and  the  judgment  of  the  county 
court  affirmed.  To  reverse  this  judgment  the  appellant 
in  the  court  below  has  appealed  to  this  court. 

The  facts  underlying  this  controversy  are  that  appel- 
lant, Franklin  P.  Wright,  was  a  resident  of  Keya  Paha 
county  for  several  years  prior  to  the  year  1899,  and  lived 
with  his  wife  and  family  of  seven  children  on  a  farm  in 
that  county.  In  1899  his  wife  died,  leaving  him  with 
his  seven  children  ranging  in  age  from  4  to  14  years. 
After  the  death  of  his  wife,  the  father  kept  the  family 
together  for  some  time,  his  oldest  daughter,  Ella,  and  his 
second  daughter,  Anna,  taking  care  of  the  household  for 
him.  After  living  some  time  in  this  manner,  Mr.  Wright 
procured  employment  in  Rock  county,  and  took  his  family 
with  him  to  that  place  and  remained  there  until  1904, 
when  he  received  employment  at  Sioux  Falls,  South  Da- 
kota, and  went  there  to  work.  Before  leaving  Rock  county, 
he  arranged  for  homes  for  each  of  his  children,  including 
Minnie,  the  youngest  of  the  family.  He  corresponded 
with  the  family  regularly  while  in  Sioux  Falls,  and  was 
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informed  as  to  their  affairs  by  his  daughter,  Ella,  who  had 
particular  charge  of  the  youngest  child,  Minnie,  and  vis- 
ited and  looked  after  her  welfare.  After  Mr.  Wright  had 
gone  to  Sioux  Falls  under  these  circumstances,  Mrs.  Lilla 
TiflFany,  one  of  the  appelle(\s  in  this  cause,  asked  Ella 
.  Wright  if  she  might  not  take  Minnie  home  with  her,  say- 
ing that  she  would  clothe  her,  take  good  care  of  her,  and 
send  her  to  school,  if  she  would  consent  to  her  going,  as 
she  (Mrs.  Tiffany)  had  no  children  and  wanted  Minnie 
to  stay  with  her  for  company.  Mrs.  Tiffany  says  there 
was  nothing  said  as  to  how  long  the  child  was  to  stay  with 
her,  but  Miss  Ella  Wright  says  that  Mrs.  Tiffany  said  she 
would  keep  her  until  the  sister  or  father  wanted  her. 
After  the  child  had  lived  with  the  Tiffanvs  under  this 
arrangement  for  nearly  a  year,  it  appears  that  there  was 
talk  in  the  neighborhood  that  the  child  was  being 
neglected,  mistreated,  and  not  properly  cared  for  by  the 
Tiffanys.  Wlien  Ella  Wright  heard  it,  she  communicated 
the  rumor  to  her  father,  and  went  to  see  the  Tiffanys,  and 
told  them  what  she  had  heard.  They  assured  her  there 
was  nothing  in  the  rumor,  and  indicated  their  willingness 
to  give  up  the  girl  as  soon  as  the  rumors  quieted  down. 
Shortly  afterwards,  the  second  daughter,  Anna  Wright, 
took  a  letter  from  her  father,  and  went  with  a  neighbor 
woman  to  the  Tiffanys  and  demanded  possession  of  the 
child.  It  appears  that  Mrs.  Tiffany  objected  to  giving 
up  the  child  without  an  order  from  Ella  or  her  father, 
and  after  a  conference  Mr.  Tiffany  agreed  that  he  would 
write  to  the  father,  and,  if  he  could  not  get  the  father's 
consent  to  have  the  child  remain,  he  would  deliver  the 
child  to  her  sisters  as  directed.  The  evidence  is  clear  that 
he  equivocated  as  to  the  time  at  wiiich  he  would  give  up 
the  child,  and,  instead  of  doing  so,  he  filed  an  application 
in  the  county  court  for  the  adoption  of  the  child  by  him- 
self and  wife.  Mrs.  Tiffany  appeared  in  the  proceedings, 
and  pretended  to  consent  to  the  adoption  as  guardian 
and  legal  custodian  of  the  child.    Service  of  notice  of  the 
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adoption  proceedings,  which  described  the  child  as  "the 

<laughter  of  one Wright,"  was  had  by  publication  in 

the  county  newspaper,  and,  no  one  appearing  to  object  on 
the  day  of  hearing,  a  decree  of  adoption  was  awarded  by 
the  court  on  September  18,  1905.  As  soon  as  the  father 
heard  of  the  proceedings,  he  returned  to  Keya  Paha  county, 
and  on  the  3d  day  of  October,  1905,  and  within  30  days  of 
the  entering  of  the  decree,  appealed  from  the  order  and 
judgment  to  the  district  court. 

While  the  evidence  is  in  sharp  conflict  as  to  the  alleged 
mistreatment  of  the  child  by  Mr.  and  Mrs.  Tiffany  during 
her  residence  with  them,  we  think  the  more  probable  tes- 
timony tends  Jto  support  the  finding  of  the  district  court 
that  the  charges  were  not  sustained,  and  that  the  Tiflfanys 
were  proper  persons  for  the  care  and  custody  of  the  child. 
On  the  other  hand,  there  is  no  t(»stiinony  in  the  record 
reflecting  in  any  manner  on  the  character  of  the  father  of 
the  child,  or  tending  to  show  that  he  was  other  than  a 
dutiful  and  atfectionate  father  to  all  his  children.  While 
he  was  poor  in  this  world's  goods,  he  had  always  made 
every  reasonable  effort  in  his  power  to  provide  for  his 
children  according  to  his  means.  It  is  true  that  he  sent 
no  money  to  provide  for  the  support  of  his  infant  daughter 
Minnie,  while  she  was  living  with  the  Tiffanys,  but  this 
was  accounted  for  by  their  agreement  to  clothe  and  care 
for  her  in  return  for  her  services  in  the  Tiffany  household. 
The  evidence  shows  that,  when  the  father  was  informed 
that  Minnie  was  being  mistreated,  he  provided  a  home 
for  her  with  his  sister,  and  sent  money  and  tickets  to  the 
older  girls,  and  directed  them  to  bring  her  to  him. 

Both  bv  the  civil  and  the  common  law  the  father  was  the 
guardian  by  nature  and  for  nurture  of  every  child  born 
to  him  in  law^ful  wedlock.  This  natural  guardianship 
is  extended  by  section  5376,  Ann.  St.  1903,  to  both 
father  and  mother  alike,  with  the  provision  that,  if 
either  parent  dies  or  is  disqualified,  the  gmirdianship  de- 
volves upon  the  other,  Norval  v,  Zin smarter,  57  Neb,  158; 
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Ten-y  i\  Johnson^  73  Neb.  653.  This  guardianship  may 
only  be  tranfserred  to  another  by  consent  of  the  parents, 
if  living,  in  the  manner  provided  by  law,  unless  the  right 
of  such  consent  has  been  surrendered  by  voluntary  aban- 
donment of  the  offspring,  or  forfeited  by  a  resort  to  a 
life  of  vice  or  debauchery,  or  such  as  renders  the  parent  an 
unfit  guardian  for  the  morals  and  welfare  of  the  child. 

For  the  beneficent  purpose  of  providing  homes  for 
homeless  infants,  all  of  the  states  of  this  Union  have 
(^uacted  statutes  of  adoption,  which  ai'e  of  civil  and  not  of 
common  law  origin.  These  statutes  are  all  primarily  based 
upon  the  consent  of  the  child's  parent,  or  parents,  if 
living  and  accessible,  and  the  exceptions,  which  permit 
adoption  without  such  consent,  must  clearly  come  within 
the  provisions  of  the  statutes.  Fcrgeson  v,  Jones^  17  Or. 
204,  20  Pac.  842 ;  Kice,  American  Probate  Law  and  Prac- 
tice, pp.  551,  552.  Our  statute  of  adoption,  section  797 
of  the  code,  provides:  First,  for  the  adoption  of  a  legiti- 
mate child  by  the  consent  of  both  parents,  when  living; 
second,  for  the  adoption  of  such  child  by  the  consent  of 
the  surviving  parent,  when  one  of  the  parents  is  dead; 
third,  by  the  consent  of  the  parent  having  the  legal  cus- 
tody of  the  child,  when  tlie  other  parent  has,  without  good 
cause,  contributed  nothing  for  its  support  for  the  period 
of  six  months ;  fourth,  for  the  adoption  of  an  illegitimate 
child  by  the  consent  of  its  mother;  fifth,  for  the  adoption 
by  the  consent  of  the  person  or  corporation  having  cus- 
tody of  the  child  by  a  written  instrument,  signed  by  the 
parent  or  parents,  authorizing  the  adoption.  The  sixth 
clause,  under  which  this  proceeding  is  sought  to  be  sus- 
tained, is  as  follows:  "Any  person,  corporation  or  asso- 
ciation that  shall  have  had  the  lawful  custody  or  control 
of  any  minor  child  for  the  period  of  six  months  last  pre- 
ceding, for  the  support  of  which  neither  parent  shall 
without  just  cause  or  fault  have  contributed  anything 
whatever  during  said  period,  may  consent  to  its  adoption." 
The  seventh  clause  provides  for  an  adoption  by  consent  of 
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a  guardian  appointed  by  the  court  and  empowered  by  the 
court  to  consent,  because  of  the  cruelty,  negh^ct,  and  un- 
suitableness  of  the  child's  parents.     These  last  two  clauses 
of  the  statute  are  the  only  ones  that  authorize  an  adop- 
tion  without   the  consent  of   one  or  both   the   natural 
parents  of  the  child.     These  two  should  be  construc*d  in 
para  materia  with  the  entire  act.     Burger  v,  Frakes,  67 
la.  460.     The  sixth  clause,  above  set  out,  when  so  con- 
strued, plainly  intends  to  provide  for  the  adoption  of  a 
child  by  consent  of  a  guardian,  when  it  has  been  aban- 
doned and  deserted  by  its  natural  parents,  and  the  seventh 
clause  contemplate  s  an  adoption  by  consent  of  a  guardian 
appointed  by  the  court,  when  the  custody  and  control  by 
the  parents  have  l>een  forfeited  by  a  judgment  of  a  court 
of  competent  jurisdiction   for   the  vice  or  unfitness   of 
the  parents.     We  are  satisfiiHl,  after  a  review  of  the  evi- 
dence, that  there  was  no  abandonment  of  the  child,  ilin- 
nie  Wrigfit,  such  as  was  contemplated  in  the  sixth  clause 
of  the  statute,  supra,  nor  is  it  contended  that  th(»re  was 
any  evidence  that  would  bring  this  case  within  the  pro- 
visions of  the  seventh  clause.     We  are  further  strongly 
impress(*d  with  the  view  that  the  pretended  adoption  pro- 
ceedings were  but  a  collusive  and  fraudulent  attempt  on 
the  part  of  the  TitTanys  to  deprive  the  appellant  of  th(» 
natural  guardianship  of  his  child  without  just  cause.   Tlu» 
spe<ious  pretense  of  legal  guardianship  of  the  child,  undei- 
whi<'h  appellee,  Mrs.  Tiffany,  assumed  to  consent  to  the* 
adoption,  gives  the  entire  proceedings  an  appearance  too 
closely  resembling  an  attempted  kidnaping  under  cloak 
of  the  law  to  find  favor  in  this  court. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded,  with 
directions  to  the  district  court  to  dismiss  the  petition  for 
adoption. 

Ames  and  Epperson,  CC,  concur. 

By  the  Court:   For  the  reasons  given  in  the  foregoing 
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opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  with  directions  to  the  district 
court  to  dismiss  the  petition  for  adoption. 


Reversed. 


BoBEBT  B.  Howell,  Receiver,  appellant,  v.  John 

Malmgren  et  al.,  appellees. 

FiLia)  Mat  10,  1907.    No.  14,70B. 

1.  DiBxnissaL    Under  section  430  of  the  code,  It  is  within  the  Bound 

discretion  of  the  district  court  to  dismiss  a  petition  without  preju- 
dice for  disobedience  by  the  plaintifT  of  a  reasonable  order  con- 
cerning the  proceedings  in  the  action. 

2.  Corporations:   Inbolvsnot:    Stockholders:    Jubisdictioit.     A  court 

having  Jurisdiction  of  an  insolvent  corporation  for  the  purpose 
of  winding  up  its  affairs  has  no  authority  to  render  a  personal 
judgment  against  one  of  its  stockholders  who  is  not  a  party  to 
the  action  by  service  of  process  or  voluntary  appearance.  Neither 
has  the  court  in  such  case  authority  to  adjudicate  the  fact  of 
membership  in  the  corporation.  Commonwealth  Mutual  Fire  Ins. 
Co,  V.  Hayden  Bros.,  61  Neb.  454,  followed  and  approved. 

Appeal  from  the  district  court  for  Saunders  county: 
Benjamin  F.  Good,  Judge.    Affirmed. 

I.  E.  Congdon  and  B.  E.  Hendricks^  for  appellant. 

Simpson  &  Good,  contra^ 

Oldham,  O. 

This  was  an  action  instituted  by  the  plaintiff  in  the 
court  below,  as  receiver  of  the  Merchants  and  Manufact- 
urers Mutual  Insurance  Company  of  Omaha,  Nebraska, 
against  the  defendants,  who  were  policy  holders  of  the 
company  residing  in  Saunders  county,  Nebraska.  The  pe- 
tition set  out  the  proceedings  of  the  district  court  for 
Douglas  county,  by  which  the  insurance  company  was 
adjudged  to  have  been  insolveiit  and  plaintiff  waB  ap- 
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pointed  as  its  receiver,  and  in  which  it  was  determined  that 
certain  assessments  had  been  made  by  the  company  prior 
to  the  appointment  of  the  receiver,  and  remained  unpaid, 
and  that  other  assessments  were  necessary  to  pay  and  dis- 
charge the  indebtedness  of  the  company,  and  that  the 
defendants  in  this  action  with  others  were  members  of 
the  company.  The  decree  pleaded  directed  the  receiver 
to  proceed  with  the  collection  of  the  assessments  made  and 
levied  against  the  defendants  and  all  other  members  of 
the  company.  The  petition  then  alleged  that  by  this  de- 
cree the  amount  due  on  such  assessments  from  each  of 
the  defendants  had  been  judicially  determined,  and 
prayed  for  several  judgments  against  each  of  the  de- 
fendants for  the  amount  levied  against  them  in  the  dis- 
trict court  for  Douglas  county.  The  defendants  severally 
filed  a  motion,  asking  that  the  petition  be  made  more  defi- 
nite and  certain  for  numerous  causes.  The  trial  court 
sustained  the  motion  in  part,  and  overruled  it  in  part. 
The  cause  was  then  continued  until  a  subsequent  term  of 
the  court,  when  plaintiff  came  in  with  a  supplemental  peti- 
tion, which  he  designated  an  "answer  to  the  motion  of  thc- 
several  defendants  to  require  plaintilBf  to  make  the  petition 
more  specific  and  certain."  In  this  supplemental  plead- 
ing, plaintiff  complied  with  the  order  of  the  court,  except 
as  to  the  ruling  on  paragraph  7  of  the  motion,  which  was 
as  follows:  "Seventh.  To  require  the  plaintiff  to  set 
forth  and  state  fully  and  specifically  what  liabilities  are 
referred  to  in  the  third  paragraph  of  the  first  page  of 
plaintiff's  amended  petition,  and  to  require  the  plaintiff  to 
set  forth  in  his  amended  petition  the  schedule  of  the 
liabilities  that  were  incurred  by  said  insurance  company 
during  the  time  these  defendants  are  claimed  by  plain- 
tiff to  have  been  members  of  said  insurance  company. 
And  to  also  set  forth  in  said  petition  how  much  and  which 
of  said  liabilities,  if  any,  remain  unpaid.  Also  to  require 
plaintiff  to  set  forth  specifically  and  fully  what  assets  of 
said  insurance  company  were  collected  during  the  term 
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of  the  alleged  membership  of  these  defendants^  and  what 
disposition  has  been  made  of  said  assets."  With  refer- 
ence to  the  ruling  of  the  trial  court,  requiring  plaintiff  to 
set  out  the  information  demanded  in  this  seventh  para- 
graph of  the  motion,  the  supplemental  petition  contained 
the  following  allegation :  "As  to  paragraph  seven  of  said 
motion,  plaintiff  renews  his  objection,  and  still  insists 
that  all  questions  therein  presented  have  been  foreclosed 
by  the  decree  of  the  district  court  for  Douglas  county, 
Nebraska,  upon  which  decree  the  plaintiff's  action  is 
based,  and  a  copy  of  which  decree  is  set  forth  herein,  and 
the  other  reasons  as  set  forth  in  the  argument  on  said 
motion."  No  other  showing  was  made  of  an  attempted 
compliance  with  the  order  of  the  court,  except  such  as 
was  contained  in  the  supplemental  petition,  which  was 
verified  by  plaintiff's  attorney.  The  defendants  there- 
upon moved  the  court  to  dismiss  the  petition  for  plain- 
tiff's failure  to  comply  with  the  rule  of  the  court.  This 
motion  was  sustained  by  the  trial  court,  and  the  petition 
dismissed  without  prejudice.  Without  a  motion  to  rein- 
state the  petition,  or  any  other  additional  showing  of  an 
inability  on  the  part  of  the  plaintiff  to  comply  with  the 
rule  imposed  upon  him,  plaintiff  has  appealed  from  the 
order  of  the  district  court  dismissing  his  petition. 

It  is  absolutely  necessary  for  the  orderly  transaction 
of  business  in  trial  courts  that  litigants  should  comply 
with  all  reasonable  and  salutary  rules  governing  the  con- 
duct of  actions  therein.  And,  to  require  a  compliance 
with  proper  rules  of  procedure  in  the  district  court,  sec- 
tion 430  of  the  code  provides,  among  other  things,  that  an 
action  may  be  dismissed  without  prejudice  "by  the  court, 
for  disobedience  by  the  plaintiff  of  an  order  concerning 
the  proceedings  in  the  action."  Now,  unless  the  rule  of 
the  court,  requiring  the  information  in  plaintiff's  petition 
demanded  by  paragraph  seven  of  the  motion  before  set 
out,  was  either  an  unreasonable,  oppressive  or  arbitrary 
exercise  of  the  discretion  reposed  in  the  trial  judge  in 
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directing  amendments  to  pleadings,  the  court  was  clearly 
justified  in  dismissing  the  action  without  prejudice  for 
noncompliance  with  its  rule.  If  the  levy  of  the  assess- 
ments against  the  various  policy  holders  in  the  insolvent 
insurance  company  in  the  district  court  for  Douglas 
county  has  the  effect  of  a  judgment  in  personam  against 
each  of  the  defendants  for  the  amount  therein  named,  then 
the  information  demanded  by  paragraph  seven  of  the 
motion  would  be  purely  superfluous,  and  plaintiff  might 
have  been  excused,  if  not  fully  justified,  in  declining  to 
comply  with  the  rule.  The  decree  pleaded  shows  that  in 
the  receivership  proceedings  the  insurance  company  alone 
was  served  with  process,  and  that  at  no  stage  of  the  pro- 
ceedings was  any  notice  of  any  kind  served  upon  the  mem- 
bers, or  policy  holders,  of  the  association,  so  that  the  ques- 
tion to  be  determined  is  how  far  these  policy  holders  are 
bound  by  the  judgment  of  the  district  court  for  Douglas 
county  in  the  action  in  which  they  had  only  constructive 
service  as  members  of  the  insolvent  corporation. 

In  the  case  of  Commonwealth  Mutual  Fire  Ins.  Go.  v. 
Hayden  Bros.,  61  Neb.  454,  this  identical  question  was 
before  this  court  and  was  carefully  examined  on  a  second 
hearing,  and,  after  an  exhaustive  review  and  discussion 
of  the  authorities,  it  was  there  held  that  "a  court  having 
jurisdiction  of  an  insolvent  corporation  for  the  purpose 
of  winding  up  its  affairs  has  no  authority  to  render  a 
personal  judgment  against  one  of  its  stockholders  who  is 
not  a  party  to  the  action  by  service  of  process  or  volun- 
tary appearance.  Neither  has  the  court  in  such  case 
authority  to  adjudicate  the  fact  of  membership  in  the 
corporation."  Applying  the  doctrine  announced  in  this 
opinion  to  the  issues  in  the  case  at  bar,  we  conclude  that 
the  levy  of  assessments  by  the  district  court  for  Douglas 
county  on  constructive  notice  against  the  members  of  the 
association  had  the  effect  of  finally  determining  the 
amount  of  the  assets  and  liabilities  of  the  insolvent  cor- 
poration, and  the  amount  of  the  assessment  which  should 
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be  made  upon  the  stockholders,  and  that  it  left  open  the 
question  as  to  whether  the  persons  sued  herein  were 
stockholders  and  like  defenses  to^be  litigated.  1  Cook, 
Corporations  (5th  ed.),  sec.  207.  Now,  by  the  amended 
petition  filed  by  the  plaintiff  it  was  made  to  appear  that 
many,  if  not  all,  of  the  defendants  sued  in  this  cause  of 
action  were  not  members  of  the  insolvent  corporation  at 
the  time  of  the  receivership  proceedings.  Consequently, 
the  information  demanded  in  the  seventh  paragraph  of 
the  motion  "to  set  forth  specifically  and  fully  what  assets 
of  said  insurance  company  were  collected  during  the  ijsrin 
of  the  alleged  membership  of  these  defendants,  and  what 
disposition  has  been  made  of  said  assets,"  was  informa- 
tion material  to  the  defense  of  the  parties  to  this  action 
who  were  not  members  of  the  association  at  the  time  of  the 
r(K*eivership  proceedings. 

We  are  therefore  of  the  opinion  that  the  trial  court  was 
fully  justified  in  dismissing  the  petition  for  noncompli- 
ance with  its  rule,  and  we  recommend  tlmt  the  judgment 
be  aflflrmed. 

.  Ames  and  Epperson,  CC,  concur. 

By  the  Court :  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Hattib  V.  Simmons,  appellee,  v.  Western  Travelers 

Accident  Association,  appellant. 

Filed  May  10,  1907.    No.  14,784. 

1.  Insurance:  Change  of  Occtjpation.  A  condition  in  the  constitution 
of  an  accident  insurance  company  provided  for  a  limitation  of 
liability,  "if  any  member  of  the  association  shall,  after  becoming 
such,  change  his  occupation  to  one  classed  by  the  executive  board 
as  more  hazardous  than  that  stated  in  his  original  application." 
The  Insured,  who  was  a  traveling  salesman,  lost  his  position,  and 
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for  a  term  of  nearly  two  years  lived  upon  his  father's  ranch 
while  trying  to  obtain  another  position,  but  was  paid  no  salary 
•  or  other  compensation.  At  the  time  of  his  death  he  was  endeav- 
oring to  obtain  another  situation  as  a  commercial  traveler.  Held, 
That  he  did  not  change  his  occupation  to  that  of  "stock  farmer, 
owner  or  superintendent,  supervising  only/'  which  was  the  occu- 
pation classed  by  the  executive  board  as  more  hazardous  than 
that  of  commercial  traveler. 

2. :  Pboofs  of  Death:  Fobfeituee.    A  condition  in  an  accident 

insurance  policy  providing  for  a  forfeiture  of  the  benefits  unless 
proofs  of  the  death  of  the  assured  are  furnished  within  30  days 
will  be  upheld;  but,  where  the  testimony  shows  notice  of  the 
death  given  within  the  required  time,  and  due  diligence,  prompt 
action  and  good  faith  on  the  part  of  the  beneficiary  in  making 
formal  proof  of  death  as  soon  as  the  requirements  are  made 
known  to  him,  a  forfeiture  for  the  failure  of  a  literal  and  tech- 
nical compliance  with  the  condition  should  not  be  declared. 

3.  Evidence.    Action  of  the  trial  court  in  the  admission  of  evidence 

examined,  and  held  not  prejudicial. 

4.  Evidence  examined^  and  held  sufficient  to  sustain  the  Judgment  of 

the  trial  court 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Afprmed. 

Bronte  &  Burnett,  fop  appellant. 
Kennedy  d  Learned,  contra. 

Oldham,  0. 

This  was  an  action  instituted  by  the  plaintiff  as 
widow  and  beneficiary  named  in  a  membership  certificate 
issued  by  the  defendant  to  one  Harry  A.  Simmons,  to 
recover  the  sum  of  f  5,000,  the  amount  provided  ifor  in  the 
certificate  on  the  death  of  a  member  resulting  from  exter- 
nal, violent  and  accidental  means.  The  petition  alleged 
in  substance,  that  Harry  A.  Simmons,  deceased,  was  a 
member  in  good  standing  of  the  defendant  order,  and  had 
paid  all  assessments  and  dues  arising  under  the  consti- 
tution and  by-laws  of  the  order,  and  that  on  the  24th  day 
of  June,  1903,  he  was  bitten  by  a  rattlesnake  in  Live  Oak 
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county,  Texas,  and  death  resulted  from  this  violent  and 
accidental  means  on  the  day  following  the  injury;  that 
notice  of  the  death  was  served  upon  the  defendant  within 
15  days  thereof;  that  proofs  of  death  were  subsequently 
furnished  in  compliance  with  the  constitution  and  laws 
of  the  order.  Defendant's  answer  admitted  the  issue  and 
delivery  of  the  certificate  of  membership  to  Harry  A. 
Simmons,  deceased,  and  that  plaintiff  was  the  widow  and 
beneficiary  nameji  in  such  certificate,  admitted  that  notice 
of  death  was  received  by  the  defendant  within  15  days  of 
the  death  of  Harry  A.  Simmons,  and  that  he  was  a  member 
in  good  standing  in  the  order  at  that  time.  The  answer 
then  set  up  a  provision  of  the  constitution  and  by-laws  of 
the  order  forfeiting  the  policy  unless  proofs  of  death  are 
filed  within  30  davs  of  tlie  demise  of  a  member.  It  also 
pleaded  an  article  of  the  constitution  of  the  order  provid- 
ing, in  substance,  that,  if  a  member  should  change  his 
occupation  to  one  classed  by  the  executive  board  as  more 
liazardous  than  that  stated  ip  his  original  application  for 
membership,  he  should  only  be  entitled  to  such  benefits 
as  might  be  fixed  by  the  executive  board  for  such  increased 
hazard  of  occupation.  It  further  alleged  that  at  the  time 
of  his  death  Harry  A.  Simmons  had  changed  his  occupation 
from  that  of  traveling  salesman,  and  was  engaged  in  the 
business  and  occupation  "of  ranch  foreman,  supervising 
stock  farming,  and  supervising  and  superintending  a 
ranch  in  the  state  of  Texas,  and  was  so  engaged  at  the 
time  of  the  alleged  injuries  and  death."  The  answer  then 
averred  that  under  the  by-laws  of  the  order  the  amount  of 
recovery  for  the  death  of  a  member  engaged  in  the  more 
hazardous  occupation  described  was  limited  to  |2,000. 
Plaintiff,  by  way  of  reply,  alleged  that  within  15  days  of 
the  death  of  her  husband  she  had  procured  notice  to  be 
served  upon  the  defendant  of  such  fact;  that  she  had  no 
knowledge  or  information  of  any  by-law  requiring  proofs 
of  death  to  be  filed  within  30  days ;  that  in  the  notice  of 
death  she  requested  the  defendant  to  send  such  blank 
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proofs  of  death  as  were  required ;  that  no  answer  was  re- 
(•eive<l  to  this  communication  from  the  defendant  until 
the  28th  day  of  July,  when  the  30  days  had  elapsed ;  that 
upon  the  receipt  of  defendant's  letter  containing  a  copy 
of  the  constitution  and  by-laws  requiring  proof  of  death, 
such  proof  was  immediately  procured  and  forwarded  to 
the  defendant  and  retained  by  it.  The  reply  denied  spe- 
cifically that  deceased  had  changed  his  occupation  of 
traveling  salesman,  or  was  engaged  in  any  other  business 
at  the  time  of  his  death,  but  alleged  that  in  the  fall  of 
1901  the  deceased  had  lost  his  position  as  traveling  sales- 
man, and  that  by  invitation  of  his  father  he  had  come  to 
temporarily  reside  on  his  father's  ranch  in  Texas  until  he 
could  secure  further  employment  as  traveling  salesman; 
that  he  corresponded  with  different  firms  seeking  employ- 
ment, and  that  at  the  time  of  his  death  he  had  procured  a 
contract  for  employment  as  traveling  salesman  with  a 
drug  company  in  Chicago,  and  was  preparing  to  leave  for 
the  place  of  his  employment  at  the  time  his  injury  oc- 
curred. On  issues  thus  joined  there  was  a  trial  to  the 
court  and  jury,  verdict  for  the  plaintiff  for  f5,000  and 
interest,  and  judgment  on  the  verdict  To  reverse  this 
judgment  defendant  appeals. 

We  shall  discuss  the  allegations  of  error  relied  upon  in 
the  brief  of  the  appellant  in  the  order  in  which  counsel 
have  presented  them.  The  first  contention  urged  is  that 
the  court  erred  in  submitting  to  the  jury  the  question  of 
the  deceased's  alleged  change  of  occupation,  and  should 
have  declai^  as  a  matter  of  law  that  such  change  had 
been  established  by  the  evidence,  and  that,  consequently, 
plaintiff's  recovery  in  any  event  should  be  limited  to 
|2,000.  It  is  without  dispute  that  at  the  time  the  indem- 
nity certificate  was  issued  the  deceased  was  engaged  as  a 
traveling  salesman  for  a  wholesale  medicine  and  drug 
company  in  St  Louis,  Missouri,  and  that  he  resided  in 
that  city  with  his  wife  and  family ;  that  in  the  fall  of  1901 
he  lost  his  position  with  this  firm ;  that  in  the  preceding 
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year  his  father,  Dr.  Simmons,  purchased  about  60,000 
acres  of  land  in  Live  Oak  county,  Texas,  and  engaged  in 
the  cattle  business;  that  the  tract  of  land  owned  and 
controlled  by  the  father  contained  three  ranches  with 
ranch  houses  thereon,  one  known  as  the  "Beall  Ranch" 
on  which  the  father  resided,  another  known  as  the  "Quar- 
tetez  Ranch,"  and  another  known  as  the  "Big  Tank 
Ranch" ;  that  after  the  deceased  lost  his  position  his  father 
invited  him  to  come  and  remain  with  him  until  he  could 
obtain  further  employment.  In  response  to  this  invitation 
the  son  came,  and  at  first  resided  with  his  father  on  the 
Beall  ranch.  Later  the  wife  and  children  of  the  deceasal 
arrived  with  the  household  furniture,  and  moved  into  the 
house  on  the  Quartetez  ranch,  about  13  miles  from  the 
father's  home.  They  lived  there  nearly  a  year,  when  they 
removed  to  the  Big  Tank  ranch,  about  five  miles  nearer  to 
the  home  ranch.  During  the  time  the  deceased  resided 
on  these  different  ranches,  he  was  never  employed  for  any 
purpose  by  his  father,  and  came  and  went  at  his  own  will, 
and  put  in  most  of  his  time  hunting  or  visiting  from  one 
place  to  the  other.  Six  of  the  employees  on  these  premises 
testified,  without  contradiction,  that  the  deceased  wai5^ 
never  either  foreman  or  superintendent  of  any  of  these 
ranches,  never  employed  or  discharged  any  of  the  hands, 
nor  did  anything  else  connected  with  the  management 
thereof,  except  communicate  orders  or  directions  from 
his  father  to  the  employees  from  time  to  time.  When  the 
accident  occurred,  deceased  had  started  on  horseback  to 
one  of  the  ranches  for  the  purpose  of  gathering  up  some  of 
his  effects  preparatory  to  leaving  the  place.  His  father 
had  requested  him  to  stop  and  examine  the  windmills  at 
two  of  his  wells  and  see  if  they  were  pumping  properly. 
In  compliance  with  this  request,  he  stopped  at  one  of 
these  places,  known  as  the  "Lost  Tank"  well,  at  about  mid- 
day, and  the  foreman  of  the  ranch,  Mr.  Franklin,  invited 
him  to  wait  for  dinner.  He  accepted  the  invitation,  and  sat 
down  on  the  ground  with  Mr.  Franklin  to  eat  dinner,  when 
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a  large  rattlesnake  came  out  of  the  grass  iraineiliatelv 
behind  him,  and,  before  he  conld  arise,  the  snake  bit  him, 
and  as  a  result  of  this  injury  he  died  on  the  following 
day.  Doctor  Simmons,  the  father  of  the  deceased,  is  an 
attorney  at  law,  as  well  as  a  physician  and  cattleman,  and 
conducted  all  the  correspondence  with  the  defendant  on 
plaintiff's  behalf.  In  the  communication  which  he  wrote 
to  the  defendant  in  giving  notice  of  his  son's  death,  in  de- 
tailing the  particulars  of  the  injury  and  where  deceases  1 
was  when  bitten  by  the  snake,  he  said  that  the  deceased 
was  bitten  "while  he  was  sittin*^  quietly  at  dinner  talkinjx 
with  his  foreman  on  my  ranch."  This  statement  in  th(» 
notice  is  relied  upon  by  the  defendant  as  being  conclu- 
sive on  the  plaintiff  of  the  fact  that  deceased  was  fon*- 
man  of  the  ranch.  Doctor  Simmons,  on  the  witness  stand, 
stated  that  the  expression  "his  foreman"  was  a  typograph- 
ical error  of  the  stenographer  to  whom  he  dictated  the 
letter;  .that  the  letter  was  dictated  just  after  the  burial 
of  his  son,  and  that  to  the  best  of  his  recollection  he  signe<l 
the  letter  without  reading  it.  He  pointed  out  one  or  two 
two  other  clerical  errors  in  the  letter,  which,  however,  are 
without  import.  Mr.  Franklin,  the  foreman  on  the  ranch, 
testified  positively  that  he  was  never  employed  by  the  de- 
ceased, never  worked  under  his  orders,  never  made  any  re- 
port to  him,  never  received  any  directions  from  him,  except 
in  the  shape  of  a  message  from  his  father.  This  testi- 
mony is  corroborated  by  that  of  the  other  employees  on  the 
ranch,  and  we  might  add  that  the  whole  testimony  offered 
on  this  question  tends  to  support  the  theory  of  Dr. 
Simmons  that  the  expression  "his  foreman"  in  the  letter 
was  a  clerical  error  of  the  stenographer. 

The  condition  of  the  constitution  relied  upon  is  that, 
"if  any  member  of  the  association  shall,  after  becoming 
such,  change  his  occupation  to  one  classed  by  the  execu- 
tive board  as  more  hazardous  than  that  stated  in  his  orig- 
inal application  for  membership,  he  shall  be  entitled  to 
such  benefits  only  as  may  be  fixed  by  the  executive  board 
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for  such  increased  hazard  of  his  occupation."  This  clause, 
being  one  in  the  nature  of  a  forfeiture  of  a  portion  of  the 
benefits  provided  for  in  the  membership  certificate,  will 
be  strictly  construed  against  the  association.  It  will  be 
noted  that  the  condition  does  not  apply  to  the  doing  of  any 
particular  act  connected  with  some  more  hazardous  occu- 
pation, but  applies  only  when  the  member  changes  his 
occupation  to  one  classed  as  more  hazardous,  that  is,  when 
he  engages  in  a  different  business  or  avocation,  the  nature 
of  which  subjects  him  to  additional  hazards.  It  is  for  the 
increased  hazard  of  the  new  occupation  in  which  he  en- 
gages that  the  reduction  is  made.  There  is  nothing  in  the 
contract  providing  for  the  forfeiture  if  the  member  loses 
his  position  and  is  out  of  employment  for  any  length  of 
time,  but  the  conditions  are  changed  whenever  the  member 
abandons  his  present  avocation  and  enters  into  an  em- 
ployment more  hazardous.  It  is  not  the  doing  of  a  particu- 
lar act  that  might  be  the  incident  of  a  more  hazardous 
calling,  but  it  is  the  engaging  in  the  calling  for  a  livelihood, 
for  profit  or  for  pleasure,  that  works  the  forfeiture.  If 
deceased,  while  actually  engaged  as  a  traveling  salesman, 
had  stopped  at  his  father's  ranch  on  a  casual  visit,  and  had 
received  the  injury  in  the  manner  described  in  the  testi- 
mony, it  could  not  be  contended  that  the  condition  in  the 
policy  relied  upon  would  have  worked  a  partial  forfeit- 
ure of  his  membership  benefits,  because  the  riding  on 
horseback  to  one  of  the  ranches  after  his  effects,  and  the 
incidental  inspection  of  the  windmills  at  the  request  of 
his  father,  was  only  such  a  mission  as  might  have  been 
performed  by  one  in  any  walk  of  life.  The  length  of  time 
deceased  had  been  out  of  employment  did  not  increase  the 
hazard  of  his  risk,  unless,  in  the  meantime,  he  actually 
engaged  in  a  more  dangerous  calling.  We  think,  from  an 
examination  of  the  whole  record,  that  the  question  of  the 
allied  change  of  occupation  was  one  for  the  determina- 
tion of  the  jury.  Travelers  P.  A.  Ass'n  v,  Kelsey,  46  111. 
App.  371;  Stone^8  Adm^rs  v.  United  States  Casualty  Co., 
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34  N.  J.  Law,  371;  Miller  v.  Travelers  Ins.  Co.j  39  Minn. 
•  548;  North  American  L.  &  A.  Ins.  Co.  v.  Burroughs,  69 
Pa.  St.  43;  Union  M.  A.  Ass'n  v.  Frohard,  134  111.  228. 
The  next  question  urged  in  the  brief  is  as  to  the  action 
of  the  trial  court  in  submitting  to  the  jury  the  question  of 
plaintilf*s  compliance  with  the  constitution  and  by-laws 
in  furnishing  final  proofs  of  death.  This  question  was  sub- 
mitted under  the  doctrine  announced  by  this  court  in 
Woodmen  Accident  Ass'n  v.  Pratt,  62  Neb.  673,  and  ad- 
hered to  in  Western  T.  A.  Ass'n  v.  Holbrooky  65  Neb.  469, 
and  Western  T.  A.  Ass'n  v.  Tomson,  72  Neb.  674,  The 
instruction  complained  of  told  the  jury,  in  substance,  that 
the  by-law  requiring  proof  of  death  to  be  filed  in  the 
office  of  the  association  within  30  days  from  the  death  of 
the  member  is  a  part  of  the  contract  of  insurance,  but 
that  a  strict  and  literal  compliance  with  such  a  provision 
is  not  in  every  instance  necessary  in  order  to  entitle  a 
party  to  recover,  and  that,  if  the  jury  found  from  a  pre- 
ponderance of  the  evidence  that  the  delay  in  the  proof  of 
death  was  occasioned  by  circumstances  not  attributable  to 
the  neglect  or  bad  faith  of  the  plaintiff  or  her  attorney, 
and  that  the  proofs  were  filed  within  a  reasonable  tim(' 
under  all  the  circumstances  surrounding  the  case,  the 
plaintiff  would  be  excused  from  not  making  proof  sooner, 
and  would  be  deemed  in  law  to  have  complied  with  the 
contract  of  insurance.  The  principle  declared  in  this  in- 
struction is  supported  by  the  authorities  above  cited,  so 
the  question  to  be  determined  is  whether  or  not  the  evi- 
dence in  this  case  warranted  it.  The  only  indorsement  on 
the  certificate  in  the  hands  of  the  plaintiff  or  her  attorney 
with  reference  to  notice  of  the  injury  was  the  following : 
"No  claim  under  this  certificate  will  be  valid  unless  notice 
of  the  injury  with  respect  to  which  claim  is  made  is  re- 
ceived at  the  office  of  the  association  within  15  days  of  the 
date  of  such  injury."  In  conformity  with  this  indorse- 
ment, plaintiff  did,  in  less  than  15  days,  furnish  defendant 
with  a  notice  of  the  injury  and  all  its  sorronndings,  and  in 
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the  letter,  written  by  Dr.  Simmons,  informed  defendant 
that  "Mrs.  Hattie  V.  Simmons,  the  iKmefieiary,  will  make 
her  home  with  me  on  my  ran(^h  at  Oakville,  Texas,  and  you 
will  please  forward  to  me  at  once,  or  to  her  in  my  care  at 
Oakville,  Texas,  such  papers  as  you  desire  to  he  made  out 
to  obtain  the  death  benefit."  Again,  on  the  5th  day  of 
July,  Dr.  Simmons  wrote  to  the  defendant,  still  requesting 
the  proof  blanks  required  to  be  sent  at  once  to  him  or  to 
the  plaintiff  in  his  care  at  OakviJle,  Texas.  It  is  without 
dispute  that  no  reply  was  received  to  either  of  these  letters 
until  the  28th  day  of  July,  after  the  30  days  had  expircnl. 
It  is  also  in  evidence  that  on  receipt  of  the  marked  copy  of 
the  constitution  and  by-laws,  stating  what  proof  was  re 
(luired,  such  proof  was  promptly  furnished  to  the  defend 
ant  and  retained  by  it.  We  think,  under  the  showing  of 
diligence  contained  in  the  record,  the  court  was  fully 
justified  in  submitting  this  question  to  the  jury  under  the 
instruction  complained  of. 

The  third  and  last  objection  is  as  to  the  action  of  the* 
trial  court  in  the  admission  of  evidence.  The  first  assign- 
ment under  this  head  is  that  the  court  erred  in  permitting 
witness  Brown  to  testify  that  he  had  seen  the  contract 
which  deceased  had  entered  into  with  the  Chicago  druir 
firm  just  before  his  death.  The  contract  complained  of  re- 
lated to  the  employment  of  the  deceased  as  a  travel  inj* 
salesman.  This  testimony,  however,  was  elicited  in  the* 
first  instance  by  the  defendant  on  the  cross-examination  of 
the  witness,  and  on  re-examination  plaintiff  was  permitt(*<l 
to  show  that  the  witness  had  seen  the  contract  and  letter 
relative  to  this  employment  on  the  day  that  deceased  was 
]»itten  bv  the  snake.  The  testimony  shows  that  the  letter 
and  contract  were  burned  with  the  clothing  of  the  d(»- 
ceased  after  his  death.  Consequently,  there  is  no  merit 
in  this  contention.  The  next  objection  is  as  to  the  action 
of  the  trial  court  in  admitting  in  evidence  the  correspond- 
ence between  Dr.  Simmons  and  the  defendant  with  refer- 
ence to  the  proof  of  death.     These  letters  were  all  re- 
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stricted  by  instructions  to  the  purpose  of  showing  diligence 
on  the  part  of  the  plaintiff  in  making  her  final  proof. 
The  court,  also  for  the  purpose  of  showing  diligence  in 
making  final  proof,  permitted  plaintiff,  over  defendant's 
objections,  to  testify  that  she  had  no  knowledge  that  under 
the  by-laws  of  the  association  final  proof  must  be  made 
within  30  days  of  the  death,  until  she  received  the  marked 
copy  of  the  by-laws  from  the  defendant.  This  testimony 
was  confined  by  proper  instructions  to  the  mere  purpose 
of  showing  the  good  faith  and  diligence  of  the  plaintiff  in 
making  her  proof,  and  for  this  purpose  we  think  it  was 
properly  admissible  in  evidence. 

Finding  no  reversible  error  in  the  record  we  recommend 
that  the  judgment  of  the  district  court  be  aflirmed. 

Ames  and  Epperson,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  for(»|i»:oin;i 
opinion,  the  judgment  of  the  district  court  is 

AFFIKMKI). 


CONTINESNTAL  TRUST  COMPANY,  APPELLEE,  V.  HaRVEY  LINK 

BT  AL.,   APPELLANTS. 
PnjBD  Mat  10,  1907.    No.  14,794. 

Newspapers:  Notice  of  Tax  Sales.  Where  a  board  of  county  commis- 
sioners enters  into  a  contract  with  a  newspaper  of  general  circu- 
lation for  the  publication  of  legal  advertisements  for  a  year,  and 
for  succeeding  years  recognizes  and  deals  with  it  as  the  official 
paper  of  the  county,  such  paper  is,  for  the  purpose  of  publication 
of  notices  of  tax  sales,  a  paper  "designated  by  the  board  of 
county  commissioners,"  as  required  by  section  109,  art.  I,  ch.  77. 
Comp.  St  1897. 

Appeal  from  the  district  court  for  Douglas  countv: 
Willis  Q.  Sears,  Judge.     Affirmed. 

H.  W.  Pennock,  for  appellants. 

H.  P.  Leavittj  contra. 
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Oldham,  O. 

This  was  an  action  to  foreclose  a  tax  sale  certificate  upon 
certain  lands  situated  in  Douglas  county,  Nebraska,  and 
covered  the  regular  taxes  for  the  years  1895,  1896,  and 
1897.  The  validity  of  the  taxes  is  conceded,  but  the 
validity  of  the  sale  at  which  the  certificate  was  issued  is 
denied,  for  the  reason  that  the  notice  of  the  sale  was  not 
published  in  a  newspaper  of  general  circulation  which  had 
been  designated  by  the  board  of  county  commissioners  of 
Douglas  county.  The  defendants  tendered  the  amount  of 
the  taxes,  less  the  penalties  which  would  attach  if  the  sale 
were  valid.  The  trial  court  held  the  sale  valid,  and  ren- 
dered judgment  accordingly  for  the  amount  prayed  for  in 
plaintiflPs  petition,  and  to  reverse  this  judgment  the  de- 
fendants appeal. 

There  is  no  dispute  as  to  the  fact  that  the  notice  of  sale 
by  the  treasurer  was  published  for  the  statutory  period  in 
the  Omaha  Evening  Bee,  and  it  is  admitted  that  the  Bee 
is  a  paper  of  general  circulation  in  Douglas  county,  but 
it  is  contended  that  the  notice  was  invalid  because  the  Bee 
had  not  been  designated  for  such  publication  by  the  board 
of  county  commissioners  in  the  year  1898.  It  appears 
from  the  evidence  that  on  March  5,  1896,  the  board  of 
county  commissioners  entered  into  a  contract  with  the  Bee 
Publishing  Company, '  which  covered  all  the  legal  adver- 
t  ising  of  the  county  "that  may  by  law  or  by  the  board  of 
county  commissioners  be  required  during  the  year  1896, 
and  until  a  similar  contract  shall  have  been  entered  into 
by  the  party  of  the  first  part  for  the  next  ensuing  year." 
No  new  contract  was  entered  into  with  any  other  news- 
paper for  legal  publications  by  the  county  board  for  either 
the  year  1897  or  1898,  nor  was  there  any  attempted  desig- 
nation of  any  ofllcial  paper  by  the  board  for  these  two 
years.  At  the  date  of  the  tax  sale  the  revenue  law  of 
1879  was  still  in  force,  and  so  much  of  section  109,  ch.  77, 
art.  I,  Comp.  St.  1897,  as  requires  notice  of  tax  sales  to 
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be  published  by  the  treasurer  "in  a  newspai)er  in  his  county 
haying  a  general  circulation  therein;  which  newspaper 
shall  be  designated  by  the  board  of  county  commissioners/^ 
is  relied  upon  to  support  defendants'  contention  of  the 
illegality  of  the  sale. 

There  is  no  doubt  that  a  notice  in  fair  compliance  with 
the  provisions  of  this  section  of  the  statute  lies  at  the 
foundation  of  a  legal  tax  sale,  »o  that  the  question  to  be 
determined  is  whether  or  not  the  notice  in  the  case  at  bar 
was  made  in  substantial  conformity  with  the  requirements 
of  this  act.  No  newspaper  had  been  designated  specially 
by  the  board  for  the  year  in  which  the  publication  was 
made.  If  one  had  been,  and  the  treasurer  had  ignored 
this  designation  and  placed  the  notice  in  another  paper,  a 
different  question  would  arise,  because  such  an  act  would 
fly  in  the  face  of  his  plain  statutory  directions.  No  con- 
tract was  entered  into  by  the  county  board  with  any  news- 
paper during  the  years  1897  and  1898,  but  it  appears  froni 
the  record  that  the  Bee  continued  to  act  as  the  official 
paper  of  the  county  and  was  so  recognized  by  the  county 
board  during  these  years.  It  appears  that  each  of  the 
parties  to  the  contract  of  1896  construed  it  as  extending 
until  a  new  contract  should  be  entered  into,  because  pay- 
ment was  made  to  the  Bee  Publishing  Company  for  pub- 
lications by  the  county  board  in  1898  in  accordance  with 
the  terms  of  the  contract  of  1896.  Under  these  circum- 
stances^ the  Bee  was  the  official  paper  of  the  county,  at 
least  de  factOj  if  not  de  jure,  for  the  years  1897  and  1898. 
Wright  v.  Farrestal,  65  Wis.  341. 

As  no  other  question  is  involved,  we  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Ambb  and  Eppbsson,  GC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 

Affirmkd. 
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Uacine-Battley  Company,  appellant,  v.  John  Meinen 

BT  AL.,  appellees.  * 

Piled  Mat  10,  1907.    No.  14,800. 

Replevin:  Petition.  Petition  in  replevin  examined,  and  held  insuffi- 
cient to  state  a  cause  of  action  under  the  rule  announced  in  Ctue 
Threshing  Machine  Co,  v.  Rosso,  78  Neb.  184. 

Appeal  from  the  district  court  for  Thayer  county: 
Leslie  G.  Hurd,  Judge.     Affirmed. 

O'Neill  d  Gilbert  and  G.  L.  Richards,  for  appellant. 
0.  H.  Scatty  M.  H.  Weiss  and  W.  M.  Morning^  contra. 

Oldham,  C. 

This  was  an  action  in  replevin  instituted  by  the  plain- 
tiff Ifacine-Sattley  Company  in  the  district  court  for 
Thayer  county,  Nebraska,  for  the  recovery  of  the  possession 
of  certain  specific  agricultural  implements  described  in  the 
petition.  The  petition  alleged  that  the  plaintiff  was  the 
owner  of  the  property  described  under  a  contract  of  con- 
ditional sale  with  one  John  Meinen,  and  a  copy  of  the  con- 
tract was  attached  to  the  petition.  It  further  alleged  "that 
defendants  wrongfully  detained  said  goods  and  chattels 
from  the  possession  of  the  plaintiff,  and  have  detained 
same  for  four  days,  to  plaintiff's  damage  in  the  sum  of 
twenty-five  (|25)  dollars."  The  petition  was  sworn  to 
by  the  attorney  for  the  plaintiff  company  in  the  following 
language:  "That  he  has  read  the  foregoing  petition,  and 
that  the  facts  and  allegations  therein  are,  as  he  believes, 
true"  Defendants  answered  with  a  general  denial.  A 
jury  was  waived,  trial  had  to  the  court,  and  judgment 
rendered  dismissing  plaintiff's  petition,  and  finding  for  the 
defendants  for  a  return  of  the  goods  with  one  cent  dam- 
ages, and  costs.  To  reverse  this  judgment  the  plaintiff 
has  appealed  to  this  court. 

*  Rehearing  allowed.    Bee  opinion,  p.  33,  po$U 


wr 
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There  is  no  affidavit  for  replevin  in  the  record,  and,  as 
the  petition  is  not  positively  verified  and  omits  all  the 
allegations  required  in  the  fourth  subdivision  of  section 
182  of  the  code,  the  petition,  under  the  recent  holding  of 
this  court  in.  Case  Threshing  Machine  Co.  v.  RossOy  78 
Neb.  184,  is  wholly  insufficient  to  sustain  a  judgment  in 
plaintiflf-s  favor. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Ames  and  Eppeeson,  CO.,  concur. 

By  the  Court :  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  January 
9, 1908.  Former  judgment  of  affirmance  vacated  and  judg- 
ment of  district  court  reversed: 

1.  Beplevln:  Affux^vit.    It  is  not  essential  to  the  maintenance  of  an 

action  of  replevin  instituted  in  the  district  court  that  any  affidavit 
of  replevin  as  contemplated  by  section  182  of  the  code  should  be 
filed,  nor  that  the  facts  required  to  be  set  forth  in  the  affidavit 
under  the  fourth  subdivision  of  section  182  should  be  embodied 
In  the  petition.  It  is  neoeesary  to  set  forth  the  facts  required 
by  tha  fourth  subdivision  of  the  code  in  an  affidavit  or  in  the 
petition  only  when  an  order  of  delivery  is  desired  by  the  plaintiff. 

2.  Contract  examined,  and  held  to  be  one  of  conditional  sale. 

3.  Sale:  MoirroAOEE  of  Vendee.    The  mortgagee  of  a  conditional  vendee 

of  personal  property  is  not  a  purchaser  within  the  meaning  of 
section  26,  ch.  S2,  Comp.  St.  1907,  and  cannot  by  his  mortgage 
acquire  any  rights  superior  to  the  conditional  vendor,  even  if  the 
contract  of  oonditional  sale  is  not  filed  as  required  by  said  section. 

Go(M),  0. 

This  case  is  now  before  us  on  rehearing.  For  the  former 

opiniaEi  see  -antCy  p.  82.     This  is  an  action  in  replerin, 

and  was  apparently  instituted  in  the  district  court  by  the 

plaintiff  to  recover  a  quantity  of  agricultural  implements. 

6 
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All  of  the  d^iendants  answered  by  a  general  denial.  A 
jury  was  waived,  and  trial  had  to  the  court.  The  defend- 
ants had  jud-j^nieut,  and  the  plaintiff  appeals. 

The  former  opinion  affirmed  the  judgment  of  the  district 
court  upon  the  theory  that  the  petition  did  not  state 
a  cause  of  action,  and  was  based  upon  the  holding  of  this 
court  in  Case  Threshing  3Iachine  Co.  v.  Rosso ^  78  Neb. 
184.    An  examination  of  the  latter  case  will  disclose  that 
the  sufficiency  of  the  allegations  of  the  petition  was  not 
involved  in  that  case.    It  simply  held  that  a  writ  of  re- 
plevin, issued  without  the  filing  of  the  affidavit  required 
by  section  182  of  the  code,  should,  upon  proper  application, 
be  set  aside.    The  theory  in  the  former  opinion  in  this  case 
seems  to  have  been  that,  in  order  to  maintain  the  action  of 
replevin,  it  is  necessary  that  an  affidavit  should  be  filed 
setting  forth  the  things  required  in  the  fourth  subdivision 
of  section  182  of  the  code,  or  that  such  things  should  be 
embodied  in  the  petition,  and  that  for  want  of  the  affi- 
davit and  the  allegations  of  such  facts  in  the  petition  it 
fails  to  state  a  cause  of  action.     An  examination  of  the 
various  sections  of  the  chapter  of  the  code  relating  to 
actions  of  replevin  commenced  in  the  district  court  con- 
vinces us  that  the  holding  was  erroneous.    The  things  re- 
quired to  be  set  forth  in  the  affidavit  of  replevin,  mentioned 
and  set  out  in  section  182  of  the  code,  are  required  only 
when  the  plaintifiF  demands  the  issuance  of  an  order  of 
delivery.    It  is  optional  with  the  plaintiff  whether  he  have 
the  order  of  delivery  issued  or  not.    By  section  181  it  .Is 
provided  that  the  plaintiff  may^  at  the  commencement  of 
the  suit,  or  at  any  time  before  answer,  claim  the  immedi- 
ate delivery  of  such  property.    When  he  claims  the  immedi- 
ate delivery,  then  it  is  incumbent  upon  him  to  file  the 
affidavit  provided  for  in  section  182,  or  to  embody  the  facts 
in  his  petition.    But  he  may,  without  the  affidavit  or  the 
averments  in  his  petition,  proceed  with  the  action  as  pro- 
vided for  in  section  193  of  the  code.    If  the  order  for  the 
delivery  of  the  property  has  been  issued  without  the  affi- 
davit provided  for  by  section  182,  then,  under  the  pro- 
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visions  of  section  197  of  the  code,  the  order  may  be  set 
aside.  A  consideration  of  these  various  sections  of  the 
code  forces  us  to  the  conclusion  that  the  allegations  as  to 
the  things  required  in  the  fourth  subdivision  of  section  182 
relate  only  to  the  order  of  delivery,  and  not  to  the  right 
to  a  trial  upon  the  rights  of  possession  and  the  rights  of 
property,  and  a  failure  to  set  forth  the  facts  mentioned  in 
that  subdivision  could  only  affect  the  right  to  the  order  of 
delivery.  An  examination  of  the  petition  shows  that  it 
sets  forth,  first,  the  corporate  capacity  of  the  plaintiff; 
second,  that  it  was  the  owner  and  entitled  to  the  immedi- 
ate possession  of  the  property,  describing  it;  third,  its 
value;  fourth,  that  the  defendants  wrongfully  detain  the 
property  from  the  possession  of  the  plaintiff  to  its  damage, 
etc.  There  is  another  allegation  in  the  petition,  the  effect 
of  which  we  will  consider  later.  It  is  evident  that  the  pe- 
tition complies  with  all  of  the  usual  requirements  in  an 
action  of  I'eplevin  instituted  in  the  district  court,  where 
the  plaintiff  claims  a  general  ownership  of  the  property. 
Following  the  allegations  as  to  the  value  of  the  property 
in  the  petition,  it  is  alleged  "that  plaintiff's  title  to  owner- 
ship to  said  property  is  by  reason  of  a  certain  contract 
made  with  the  defendant,  John  Meinen,  under  and  by  the 
terms  of  which  the  goods  herein  were  delivered  to  him  at 
Belvidere,  Nebraska;  there  being  due  and  unpaid  in  cash 
upon  said  contract  the  sum  of  $975.86.  The  defendant, 
John  Meinen,  has  not  paid  cash  for  any  portion  of  said 
goods.  That  Tie  has  given  certain  notes  as  evidence  of  the 
indebtedness,  but  has  made  no  payment  upon  said  contract, 
said  notes  so  held  as  evidence  of  indebtedness  being  herein 
tendered  to  said  defendant." 

The  defendants  contend  that  the  effect  of  these  allega- 
tions is  to  limit  the  general  allegations  of  ownership  in 
the  petition,  but  a  careful  consideration  of  them  fails  to 
show  that  in  any  particular  they  are  contradictory  of  the 
general  allegations  of  ownership  in  the  plaintiff.  We  have 
no  doubt  that,  if  the  plaintiff,  after  alleging  general  owner- 
ship in  himself^  had  attempted  to  set  forth  the  facts  con- 
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stituting  his  ownership,  and  the  facts  set  forth  contra- 
dicted the  allegations  of  general  ownership,  then  the  spe- 
cial allegations  would  control  the  general  allegations. 
But,  as  we  view  it,  these  allegations  were  merely  surplus- 
age and  may  be  wholly  disregarded.  We  therefore  conclude 
that  the  petition  stated  a  good  cause  of  action  in  replevin, 
and  that  the  former  opinion  in  this  case  was  erroneous  and 
should  be  vacated. 

There  is  another  phase  of  the  case  that  will  make  the 
following  statement  of  the  facts  necessary:  The  plain- 
tiff was  the  manufacturer  or  wliolesaler  of  agricultural 
implements.  The  defendant,  John  Jleinen,  was  a  retail 
dealer  at  Belvidere,  Nebraska.  The  personal  pi'operty 
in  controversy  was  sold  by  the  plaintiff  to  the  defendant, 
John  Meinen,  under  a  contract.  The  plaintiff  claims  that 
the  contract  constituted  a  conditional  sale.  The  defend- 
ants claim  that  the  contract  evidenced  an  unconditional 
sale,  and  that  the  title  to  the  property  passed  to  Meinen. 
The  contract,  so  far  as  necessarv  to  a  determination  of 
this  question,  is  as  follows:  "The  party  of  the  first  part 
sells,  and  the  party  of  the  second  part  buys,  the  following 
list  of  goods,  *  ♦  ♦  under  conditions  hereinafter 
named,  and  the  prices  and  terms  hereinafter  indicated. 

*  *  *  It  is  expressly  agreed  that  upon  the  receipt  of 
goods  or  upon  monthly  balances,  at  the  option  of  the  sec- 
ond party,  said  party  of  the  second  part  shall  execute 
notes  to  the  said  party  of  the  first  part  for  the  amount  to 
be  paid  for  the  goods  received  according  to  the  terms  of 
this  contract.  *  *  *  In  case  of  the  death  of  a  member 
of  the  firm  making  this  contract,  or  if  the  purchaser  under 
this  contract  sells  out,  fails,  or  becomes  insolvent,  or  any 
member  of  the  purchasing  firm  fails,  *  *  ♦  all  ac- 
counts or  notes  for  goods  purchased  under  this  contract 

*  ♦  *  shall  then  become  due  and  payable.  •  ♦  ♦ 
The  title  to  the  goods  (and  all  proceeds  of  any  sale  of  the 
same),  for  w^hich  this  order  is  given,  and  all  goods  sub- 
sequently ordered  and  the  proceeds  of  the  sale  thereof  to 
remain  in  the  name  of  the  Racine-Sattley  Company  until 
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the  same  are  settled  for  with  cash ;  and  notes  or  accepted 
drafts  given  are  not  accepted  as  payment,  but  only  sus  evi- 
dence of  indebtedness.''  It  is  doubtless  true  that  under 
the  holdings  in  many  of  the  states  this  contract  would  not 
create  a  conditional  sale.  In  the  cajse  of  National  Cordage 
Co.  V.  Sims,  44  Neb.  148,  the  following  language,  taken 
from  Newmark,  Law  of  Sales,  sec.  19,  is  quoted  with  ap- 
proval: '^^henever  it  appears  from  the  contract  between 
the  parties  that  the  owner  of  personal  property  has  trans- 
ferred the  possession  thereof  to  another,  reserving  to 
himself  the  naked  title  thereof,  solely  for  the  purpose  of 
securing  payment  of  the  price  agreed  upon  between  them, 
the  contract  is  necessarily  a  conditional  sale,  and  not  a 
bailment."  In  6  Am.  &  Eng.  Ency.  Law  (2d  ed.),  p.  437, 
note,  it  is  said :  "A  ^ale  and  delivery  of  personal  property 
with  an  agreement  that  title  is  to  remain  in  the  vendor 
until  payment  is  a  conditional  sale."  In  the  case  of 
Osborne  Co.  v.  Piano  Mfg.  Co.,  51  Neb.  502,  the  contract 
involved  was  very  similar  to  the  one  in  the  case  at  bar. 
It  was  contended  upon  the  one  side  that  the  contract  was 
oae  of  agency,  and  upon  the  other  that  it  was  an  uncon- 
ditional contract  of  sale,  but  the  court  held  that  it  was  a 
contract  of  conditional  sale. 

We  think  that  under  these  authorities  the  contract  must 
be  held  to  be  one  of  conditional  sale,  and  that  the  title  to 
the  property  remained  in  the  Racine-Sattley  Company,  and 
that  upon  conditions  broken  it  was  entitled  to  maintain 
replevin  for  the  goods  so  sold.  By  reference  to  the  provis- 
ions of  the  contract  above  quoted,  it  will  be  observed  that 
upon  the  failure  of  the  purchaser  all  accounts  or  notes 
for  goods  purchased  under  the  contract  should  be  due 
and  payable.  The  evidence  discloses  that  some  months 
prior  to  the  bringing  of  the  action  Meinen  failed  in  busi- 
ness. The  notes  were,  therefore,  past  due.  The  defend- 
ant Meinen  had  failed  to  make  payment  as  provided  for  in 
the  contract,  and  the  plaintiff  was  entitled,  as  against  him, 
to  recover  the  possession  of  the  goods. 

The  defendants,  Emma  Meinen,  and  M.  H.  Weiss,  and 
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M.  H.  Weiss,  trustee,  introduced  evidence  tending  to  show 
that  they  had  taken  possession  of  the  goods  in  controversy 
under  chattel  mortgages  executed  to  them  by  John  Meinen. 
It  is  conceded  that  the  conditional  contract  of  sale  had 
never  been  filed  for  record,  as  required  by  the  registry  laws 
of  this  state,  and  under  the  provisions  of  section  26,  ch.  32, 
Comp.  St.  1905,  it  is  void  as  against  purchasers  in  good 
faith  and  judgment  and  attaching  creditors;  but  under  the 
holdings  of  this  court  in  CamphcU  Printing  Pj^ess  d  Mfg. 
Co.  V.  Dyer,  46  Neb.  830,  and  McCormiclc  Harvesting  Ma- 
chine Co.  V,  C alien,  48  Neb.  849,  a  mortgagee  of  the  condi- 
tional vendee  in  possession  of  chattels  is  not  a  purchaser 
within  the  meaning  of  said  section  26,  and  the  rights  of  the 
conditional  vendor  are  prior  and  paramount  to  the  rights 
of  such  mortgagee.  It  follows  that  the  defendants  holding 
mortgages  from  John  Meinen  acquired  thereby  no  rights 
as  against  the  Racine-Sattley  Company. 

There  is  another  reason  apparent  from  the  record  why 
they  did  not  have  any  rights  as  against  the  plaintiff,  and 
that  is  that  there  is  no  evidence  in  the  record  to  show  that 
the  personal  property  in  controversy  was  covered  by  the 
mortgages  of  these  defendants.  There  are  descriptions  in 
the  mortgages  of  goods  which  are  similar  to  that  of  the 
goods  in  controversy,  but  there  is  nothing  in  the  record  to 
identify  the  property  covered  by  the  mortgages  with  that 
in  controversy  in  this  action.  It  follows  that  the  judg- 
ment of  the  district  court  is  wrong  and  should  be  re- 
versed. 

For  the  reasons  given  we  recommend  that  the  former 
opinion  in  this  case  be  vacated,  and  that  the  judgment  of 
the  district  court  be  reversed  and  the  cause  remanded  for  a 
new  trial. 

DuFFiB  and  Epperson,  CO.,  concur. 

Bv  the  Court:  For  the  reasons  given  in  the  foregoing 

*  _ 

opinion,  the  former  opinion  in  this  case  is  vacated,  and  the 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings.  i^eversed. 
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Minnie  Lanham,  appellee,  v.  Charles  J.  Bowlby  bt 

AL.,  appellants. 
Filed  May  10,  1907.    No.  14,735. 

1.  Adverse  PoBsession:  Evidence.    One  who  enters  into  the  occupancy 

of  real  estate  un<}er  contract  cannot  afterwards  obtain  title  thereto 
by  adverse  possession,  without  showing  that  his  occupancy  had 
assumed  an  adverse  character  and  continued  as  such  during  the 
statutory  period. 

2.  Evidence  examined,  and  held  insufficient  to  sustain  the  material 

allegations  of  the  petition. 

Appeal   from   the  diJstrict   court   for   Saline   county: 
Leslie  G.  Hubd,  Judge.    Reversed. 

«7.  H.  Broody  and  M.  H.  Fleming ^  for  appellants, 
T.  H,  Matters  J  contra. 

EppeKkSon,  0. 

This  is  either  an  action  to  quiet  title  or  for  the  specific 
performance  of  a  contract.  It  is  difficult  to  determine 
which.  Plaintiff  relies  upon  title  by  adverse  possession, 
and  seems  to  have  been  supported  in  this  claim  by  the 
trial  court,  although  there  was  a  general  finding  for  the 
plaintiff.  Plaintiff  is  an  heir  at  law,  and  the  grantee  of 
all  other  heirs  at  law,  of  John  Lanham,  deceased,  who  died 
in  1900,  while  occupying  the  land  in  controversy.  The  pe- 
tition alleges  that  in  1880  Lanham  and  the  defendant  en- 
tered into  a  verbal  contract,  whereby  the  defendant  agreed 
to  exchange  the  land  in  controversy  for  f  1,1 00  to  be 
credited  by  Lanham  upon  his  account  books,  and  paid  for 
in  building  material  and  rent;  that  Lanham  thereupon 
took  possession  of  the  property  and  held  the  same  by  ad- 
verse possession  until  his  death ;  and  that  said  Lanham  per- 
formed his  part  of  the  agreement  by  crediting  the  amount 
of  the  purchase  price  to  defendant  and  furnishing  rent 
and  materials.    Plaintiff  further  alleged  that,  when  said 


40  NEBRASKA  REPORTS.  [Vou  79 


Lanham  v.  Bowlbjr. 


John  Lanham  had  performed  his  part  of  the  agreement, 
he  demanded  a  deed  from  defendant,  which  defendant  re- 
fused to  furnish. 

The  evidence  clearly  established  that  plaintiff's  ancestor 
took  possession  of  the  property  in  controversy  under  a 
verbal  agreement  with  defendant,  and  that  he  and  his  heirs 
have  been  in  continuous  occupancy  from  1880  until  thf» 
present  time.  In  its  inception,  therefore,  the  occupancy 
of  Lanham  was  not  adverse,  and  the  evidence  fails  to 
show  that  it  ever  became  adverse  by  the  demanding  of  a 
(lc(?d  and  a  refusal  by  defendant,  or  otherwise.  Lanham's 
possession  under  the  contract  could  not  be  adverse  to  de- 
fendant, and,  until  his  occupancy  in  some  way  assumed 
an  adverse  character,  the  statute  did  not  begin  to  run. 
Tianham's  title  was  subservient  to  the  title  held  by  his 
grantor,  the  defendant,  and  that  condition  is  presumed  to 
continue  until  the  presumption  is  overcome  by  competent 
evidence.  In  Beer  v.  Plants  1  Neb.  (Unof.)  372,  this  court 
held :  "In  order  to  establish  title  by  adverse  possession,  it 
is  not  sufficient  to  show  continued  occupancy  for  ten  years, 
but  it  must  also  appear  that  such  occupancy  was  with  in- 
tent to  claim  title  against  the  true  owner."  In  Smith  v. 
Hitchcock^  38  Neb.  104,  it  is  said:  "Where  possession  of 
real  estate  is  the  result  of  an  entry  upon  the  premises  by 
permission  of  the  legal  owner,  such  possession  will  not 
become  adverse  until  some  act  is  committed  by  the  occu- 
pant rendering  it  so,  and  notice  thereof  is  brought  home  to 
the  owner  of  the  legal  title."  We  are  convinced  that  under 
the  evidence  in  this  case  plaintiff  cannot  recover  on  the 
ground  of  adverse  possession. 

In  the  second  amended  petition,  plaintiff's  allegations 
are  inconsistent.  He  attempts  to  plead  title  by  contract 
and  also  by  adverse  possession,  without  alleging  that  the 
contract  had  been  fully  performed  on  his  part  more  than 
ten  years  before  the  commencement  of  the  action,  and  that 
defendant  had  notice  that  the  plaintiff  during  that  period 
was  claiming  to  hold  the  land  adversely.  The  court  erred 
in  permitting  two  causes  of  action  to  stand  in  the  seccmd 
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amended  petition.  However,  by  taxing  the  doctrine  of 
liberality  in  the  construction  of  pleadings  to  its  limit,  the 
petition  herein  would  limit  plaintiff  to  recover  in  the 
event  that  her  ancestor  had  paid  the  agreed  consideration 
as  alleged.  The  only  evidence  as  to  the  consideration  to  be 
paid  by  John  Lanham  was  the  deposition  of  his  son-in-law, 
agent  and  attorney,  who  says :  "Mr.  Lanham  told  me  about 
this  contract  in  1888,  when,  at  his  request,  I  made  a  state- 
ment from  his  hooka,  a  copy  of  which  is  hereto  attached 
and  marked  ^Exhibit  A.'  He  said  he  was  to  pay  ?1,100  for 
this  land,  and  to  pay  7  per  cent,  interest  on  deferred 
payments.  This  statement  shows  that  J600  of  oflBice  rent 
and  1338.61  worth  of  brick  had  been  applied  on  this 
land  contract,  and  in  1889  there  was  flOO  additional 
office  rent  applied  on  this  land  contract,  at  which 
time  Bowlby  moved  out  of  the  Lanham  building.'' 
Exhibit  A,  attached  to  the  deposition,  purports  to 
be  a  "copy  of  an  account  made  out  by  Guy  S.  Abbott 
from  books  of  John  Lanham,  at  his  request,"  and  shows  a 
credit  to  the  defendant  for  the  $1,100,  purchase  price  of 
the  property  in  question,  and  also  the  charges  made  against 
the  defendant  of  the  items  alleged  in  the  petition.  At  best, 
this  is  not  satisfactory  or  competent  evidence,  either  as  to 
the  condition  of  Lanham's  books  or  to  show  the  contract 
relations  between  deceased  and  the  defendant.  It  was 
objected  to  by  defendant,  and  an  exception  taken  to  its 
admission. 

The  evidence  wholly  fails  to  prove  the  material  allega- 
tions of  the  petition,  and  we  recommend  that  the  judgment 
of  the  district  court  be  reversed  and  the  cause  remanded  for 
a  new  trial. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  canse  remanded  for  a  new  trial. 

Bbvbbsed. 
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Gborgb  F.  Howard,  appellee,  v.  Stephen  McCabe  et  al., 

appellants. 

FnXD  Mat  10,  1907.    No.  14,748. 

1.  Intoxicating  Liquors:  Action  on  Bond.     Evidence  examined,  and 

found  sufficient  to  prove  the  intoxication  in  defendant's  saloon 
of  one  who  inflicted  an  injury  upon  the  plaintiff. 

2.  Damages:  Evidence.    In  an  action  for  personal  injuries,  the  Carlisle 

table  of  expectancy  may  be  given  in  evidence  after  the  intro- 
duction of  credible  evidence  tending  to  show  the  permanent 
character  of  the  injury. 

3.  Evidence.    One  who  has  been  engaged  in  ordinary  mercantile  busi- 

ness for  a  considerable  time  may  testify  as  to  the  value  of  his 
services  and  attention  to  such  business. 

4.  InstructionB.    The  giving  and  refusal  of  instructions  examined,  and 

held  without  prejudicial  error. 

Appeal  from  the  district  court  for  Thayer  county: 
Leslie  G.  Hurd,  Judge.    Affirmed. 

M.  H.  Weiss^  W.  M.  Morning  and  J.  J.  Lcdtcithj  for  ap- 
pellants. 

O.  L.  Richards  and  Utewart  &  Hunger,  contra, 

Epperson,  0. 

The  defendant,  Stephen  McCabe,  was  a  saloon-keeper  in 
the  village  of  Hubbell,  in  this  state,  and  the  other .  defend- 
ant was  surety  on  his  liquor  bond.  One  day  while  the 
plaintiff,  who  was  a  retail  dealer  in  merchandise,  was 
standing  in  or  near  his  place  of  business  in  said  village, 
one  Lee  Shoup  came  along,  and  playfully  took  the  plain- 
tiff^s  hat  from  his  head  and  carried  it  to  the  saloon. 
Shortly  afterwards  plaintiff  followed  to  the  saloon,  where 
a  playful,  but  very  rough,  encounter  was  forced  upon  him 
by  Shoup,  and  terminated  in  a  wrestle  in  which  he  was 
thrown  to  the  floor  and  one  of  his  legs  was  broken.  This 
is  a  suit  to  recover  damages  for  the  injury.    The  plaintiff 
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had  judgment  for  |1,000,  and  defendants  appeal.  There 
was  a  joint  motion  for  a  new  trial,  and  the  sole  inquiry  is 
as  to  whether  there  was  reversible  error  as  to  the  prin- 
cipal. 

1.  The  most  important  inquiry  is  as  to  the  sufficiency 
of  tlie  evidence  to  support  the  verdict.  It  is  contended  by 
defendant  that  Lee  Shoup  is  not  shown  to  have  been  in- 
toxicated. Several  witnesses  testified  as  to  his  intoxicated 
condition,  and  of  his  indulgence  in  liquor  on  the  afternoon 
in  question  in  defendant's  saloon.  It  appears  that  he  had 
taken  at  least  eight  drinks  of  whiskey  between  2  o'clock 
and  half-past  4,  the  time  of  the  injury.  He  was  called  as 
a  witness  bv  defendant,  and,  when  asked  if  he  was  intoxi- 
<*ated,  replied:  "It  is  according  to  what  you  would  call 
it.'^  There  was  some  evidence  introduced  tending  to  show 
that  Shoup  was  of  a  boisterous  disposition,  with  a  tend- 
ency to  indulge  in  practical  jokes,  when  sober.  Conceding 
his  character  thus  established,  we  cannot  presume  that 
even  pn  ctical  jokers  would,  when  sober,  good  naturedly 
fracture  the  limbs  of  their  friends.  The  evidence  is  suffi- 
cient to  sustain  the  finding  of  the  jury. 

2.  It  is  further  contended  that  the  trial  court  erro- 
neously admitted  the  Carlisle  table.  At  the  trial,  one  year 
subsequent  to  the  injury,  plaintiff  testified  that  the  in- 
jured limb  continued  to  annoy  him,  causing  great  pain  and 
preventing  its  full  use.  Two  physicians  testified  that  a 
complete  recovery  was  improbable.  We  are  of  opinion  that 
a  sufficient  foundation  was  laid  for  the  introduction  in 
evidence  of  the  Carlisle  table.  City  of  Friend  v.  Ingersoll^ 
39  Neb.  717. 

3.  Plaintiff  was,  and  for  three  years  had,  engaged  in  the 
mercantile  business,  giving  his  personal  attention  thereto. 
He  was  asked  relative  to  the  time  he  was  incapacitated  on 
account  of  the  injury:  "What  would  you  consider  your 
time  and  services  were  worth  to  you  in  and  about  the 
managing  of  your  business?"  Over  objection,  he  was  per- 
mitted to  say  what  was  the  fair  value  of  his  services  and 
personal  attention  to  his  business.     This,  we  think,  was 
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proper.  Plaintiff's  vocation  was  an  ordinary  one,  and  his 
tliree  years'  experience  in  business  rendered  him  compe- 
tent to  answc>r  the  question.  The  above,  with  other  evi- 
dence relative  to  plaintiff's  business,  was  objected  to  on 
the  ground  that  the  petition  did  not  allege  daumges  to 
business.  The  petition  alleges,  among  other  things,  that 
on  account  of  the  injury  plaintiff  could  not  attend  to  his 
business,  and,  further,  that  he  had  been  damaged  by  the 
loss  of  time.  We  think  the  evidence  competent  under  the 
pleadings. 

4.  Defendants  requested  and  were  refused  an  instruc- 
tion, in  effect,  that  if  plaintiff  and  Lee  Shoup  engaged  in  a 
friendly  scuffle,  and  it  was  invited  or  encouraged  by  plain- 
tiff', he  cannot  recover.  An  instruction  given  was  also 
objected  to  because  it  ignored  the  effect  of  plaintiff's 
voluntary  participation  in  the  scuffle.  It  is  doubtful 
whether  the  evidence  relied  upon  by  defendants  was  suf- 
ficient to  require  a  submission  of  the  question  to  the  jury; 
but  the  instruction  given  is  not  subject  to  the  objection. 
It  sufficiently  states  for  what  wrong  plaintiff  may  recover, 
as  foUows:  "It  is  not  material  whether  the  injuri(»a  in- 
flicted by  Shoup  on  the  plaintiff  were  inflicted  with  a 
malicious  intent  to  do  him  harm,  or  were  inflicted  by  the 
said  Shoup  upon  the  plaintiff  in  a  friendly  scuffle  or 
wrestle  imposed  upon  the  plaintiff  by  the  said  Shoup  in 
drunken  sport.  The  essential  thing  is  that  the  injury 
must  have  occurred  and  resulted  from  the  drunken  con- 
dition of  Shoup,  and  the  drunken  condition  was  contrib- 
uted to  by  liquors  sold  Shoup  by  the  defendant,  McCabe, 
at  his  licensed  saloon.  If  vou  find  all  these  facts  estab- 
lished  by  the  preponderance  of  the  evidence,  then  plaintiff 
is  entitled  to  a  verdict  in  his  favor." 

5.  Another  instruction  given  was  that  the  amount  al- 
lowed plaintiff  should  be  such  sum  as  will  compensate  him 
for  the  amount  he  is  bound  to  pay  as  a  just  compensation 
for  the  medical  attendance  and  nursing,  etc.  There  was  no 
evidence  that  any  sum  was  paid  for  nursing,  except  that 
medical  attendance  and  care  mav  be  considered  as  such. 
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The  word  ^'nursing"  should  have  been  omitted,  but  we 
cannot  see  wherein  prejudice  resulted  to  defendants. 
Notliing  appears  in  the  record  to  indicate  that  the  jury 
were  misled  by  this  error. 

6.  Many  other  errors  are  assigned,  but  a  discussion  of 
them  would  serve  no  useful  purpose.  There  is  no  prejudical 
error  in  tlie  record,  and  we  recommend  that  the  judgment 
of  the  district  court  be  aflSrmed. 

AAf  ES,  C,  concurs. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmbd. 


Emil  Lusch,  appellant,  v.  Hubee  MANUPAcrruBiNO  Com- 
pany, APPELLEE. 

Filed  May  10,  1907.    No.  14.796. 

Trover:  Damages  In  an  action  by  a  mortgagor  to  recover  damages 
for  the  conversion  of  personal  property  by  a  mortgagee  who 
forcibly  took  possession  of  the  property  after  default  in  the 
payment  of  the  debt  secured  by  the  mortgage,  the  measure  of 
damages  is  the  difference  between  the  value  of  the  property  and 
the  amount  due  upon  the  indebtedness  secured  by  the  mortgage. 

ArPKAL  from  the  district  court  for  Saunders  county: 
Arthur  J.  Evans,  Judge.    Affirmed. 

J.  L.  Saunders^  for  appellant. 

Field,  Ricketts  d  Rtchetts,  contra, 

Epperson,  0. 

Plaintiff  sooks  to  recover  damages  for  the  alleged  con- 
version of  personal  property  which  he  had  conveyed  by 
chattel  mortgage  to  defendant  to  secure  an  indebtedness. 
Upon  default  in  payment,  defendant  took  possession  and 
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sold  the  property  under  the  mortgage.    At  the  trial  plain- 
tiff contended:  (1)  That  the  chattel  mortgage  was  mate- 
rially altered  and  void;  and  (2)  that  defendant  obtained 
possession  of  the  property  by  duress.     The  court  sub- 
mitted the  first  theory  under  instructions  not  assailed 
on  this  appeal,  but  refused  the  instructions  tendered  by 
plaintiff  submitting  his  second  theory  to  the  jury.     A 
verdict  was  returned  for  defendant,  and  plaintiff  api>eals. 
Did  the  court  err  in  refusing  plaintiff's  tendered  in- 
structions submitting  his  second  theory  to  the  jury?    The 
sheriff,  acting  as  defendant's  agent,  exhibited  a  copy  of  the 
mortgage  to  plaintiff  and  demanded  possession.     Plain- 
tiff testified  that  he  surrendered  the  property  because  the 
sheriff  threatened  to  arrest  him  if  he  refused.     This,  if 
true,  may  have  amounted  to  an  unlawful  or  forcible  taking 
of  the  property;  but  plaintiff  further  contends  that  he  is 
entitled  to  recover  the  full  value  of  the  property,  and 
the  instructions  which  he  requested  so  state.    We  are  of 
opinion  that  plaintiff  was  not  entitled  to  recover  the  full 
value  of  the  property  taken  under  the  mortgage,  and  hence 
the  trial  court  was  not  in  error  in  refusing  the  tendered 
instructions.     Defendant  was  entitled  to  the  possession 
of  the  property  for  the  satisfaction  of  its  indebtedness,  and 
plaintiff's  measure  of  damages  for  the  taking  of  the  prop- 
erty, if  wrongful,  was  the  difference  between  the  amount 
due  on   the   mortgage   and   the   value  of  the  property. 
Skow  V.  Locke,  72  Neb.  681.    In  Kilpatrick  v.  Halei/y  13 
0.  C.  A.  480,  it  was  held  that  the  forcible  seizing  and  re- 
moving of  property  by  a  mortgage  was  wrong  and  rendered 
him  liable  for  whatever  damages  were  thereby  occasioned, 
even  though  he  has  a  superior  lien  upon  the  property. 
The  court  said :  "This  view  of  the  case  entitled  the  plain- 
tiff to  recover,  on  account  of  the  wrongful  taking  of  the 
mortgaged  property,  whatever  sum  it  was  worth,  over  and 
above  the  amount  of  the  second  chattel  mortgage,  which 
was  owned  by  the  defendant."    Plaintiff  cites  Murphey 
V.  Virgin,  47  Neb.  692 ;  Kingsley  v.  McOrew,  48  Neb.  812 ; 
German  Nat  Bank  v.  First  Nat.  Bank,  55  Neb,  86,  in  sup- 
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port  of  his  contention.  These  eases  are  not  in  point,  be- 
cause the  money  or  property  in  controversy  was  not 
claimed  under  a  specific  lien.  We  think  the  instruc- 
tions requested  by  plaintiff  omitted  to  state  the  correct 
measure  of  damages,  and  it  was  not  error  to  refuse  to  give 
them. 

There  are  other  errors  assigned  as  to  the  refusal  to 
give  instructions  and  the  exclusion  of  evidence.  We  have 
examined  the  record  carefully  with  reference  to  each  as- 
signment, and  find  no  error. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Okxtbal  West  Investment  Company,  appellee,  v. 
Barker  Company  et  al.,  appellants. 

Piled  May  10,  1907.    No.  15,014. 

1.  Judgment:  Entry  Nunc  Pro  Tunc.  Before  the  entry  of  an  order 
or  judgment  nunc  pro  tunc  may  be  be  made  It  must  appear  that 
there  was  a  failure  to  record  an  order  or  judgment  which  the 
trial  court  intended  as  the  disposition  of  the  question  considered. 

2. :  ,    An  order  nunc  pro  tunc  will  be  made  only  in  the 

furtherance  of  justice,  and  will  not  be  allowed  for  the  entry  of 
an  order  announced  when  the  evidence  shows  that  the  order 
was  vacated  by  the  court  at  the  same  term  it  was  rendered. 

AiTRAL  from  tlie  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

B.  N.  Roln^rt^vn,  for  appellants, 

JT,  P,  Leavittj  contra, 


48  NEBRASKA  HEPOKTS.  [Vol.79 

Central  West  Invostment  Co.  v.  Barkor  Co. 


ElTEKSON,  0. 

On  January  19,  1901,  the  trial  court  had  before  it  a 
special  appearance  filed  by  tlie  defendants.  Upon  a  liear- 
ing  the  court  announced  tliat  the  special  appearance  wouhl 
be  sustained,  and  made  an  entry  on  his  docket  to  that 
effect.  Afterwards,  and  on  the  same  day,  the  court  an- 
nulled the  order  so  announced,  and  drew  a  pen  line 
through  the  entry  made  on  the  docket.  Afterwards  the 
summons,  which  was  assailed  by  defendants  in  their 
special  appearance,  was  amended,  and  further  objection 
by  special  appearance  was  made  and  overruled,  and  a 
decree  of  foreclosure  entered.  The  defendants  stood  upon 
their  objection,  and  unsuccessfully  prosecuted  an  appeal 
to  this  court.  Barker  Co.  v.  Central  West  Investment  Co., 
75  Neb.  43.  After  this  court  had  affirmed  the  decree  of 
foreclosure,  defendants  filed  a  motion  for  a  judgment 
nunc  pro  tunc  sustaining  their  first  special  appearance  as 
of  January  19,  1901.  This  motion  was  overruled,  and  the 
defendants  again  appeal. 

In  Van  Etten  v.  Test,  49  Neb.  725,  it  was  held  thit, 
where  a  judgment  was  rend(?red,  but  not  recordcni,  the 
iuuit  at  any  time  afterwards  had  power  nunc  pro  tunc  to 
enter  the  judgnient.  This  rule  is  not  questioned,  but  before 
it  may  be  applied  it  must  appear  that  there  was  a  judg- 
ment or  order  announced  which  the  trial  court  intended 
as  the  disposition  of  the  issne  considered.  Trial  courts 
frequently  modify  or  vacate  their  orders.  This  may  be 
d(»ne  at  the  same  term  of  court  {Smith  v.  Pinney,  2  Neb. 
1S9;  Wise  t\  Frey,  9  Neb.  217),  although  no  petition  or 
motion  therefor  is  filed.  It  frequently  happens  also  that, 
where  an  order  is  annulled  prior  to  the  recording  thereof, 
no  record  is  made  of  the  ccmrt's  adjudication.  Such  is 
the  condition  of  the  record  in  this  case.  It  is  apparent 
that,  if  the  conclusion  first  announced  is  made  of  record, 
the  subsequent  order  annulling  it  should  also  be  recorded. 
A  judgment  or  order  nunc  pro  tunc  will  be  made  in  tb" 
furtherance  of  justice,  and  an  entry  showing  only  a  part 
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of  the  entire  proceedings,  where  the  part  not  entered 
annuls  the  other,  would  be  an  injustice  to  the  party  against 
whom  the  order  was  made  in  the  first  instance.  The  entry 
which  the  defendants  now  seek  to  have  entered  nunc  pro 
tunc  would  not  show  the  full  adjudication  of  the  question 
presented,  and  therefore  the  motion  was  properly  over- 
ruled. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Oourt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

.    .  Affirmed. 


William  Medland,  appellee,  v.  Emma  L.  Van  Etten 

bt  al.,  appellants. 

PiUED  May  10,  1907.    No.  15,048. 

L  Tax  Certificate:  Fobbolosube.  Where  a  petition  in  foreclosure  de- 
scribes the  property  by  lot  number  (the  same  as  contained  in  the 
tax  certificate  foreclosed),  and  further  by  a  particular  description 
in  metes  and  bounds,  and  the  answer  denies  the  particular  de- 
scription and  alleges  a  diflPerent  boundary,  the  court  has  Juris- 
diction to  ascertain  what  is  in  fact  the  true  boundary  and  enter 
a  decree  accordingly. 

2.  Qm»  Affirmed.    Medland  v.  Van  Etten,  75  Neb.  794,  reaffirmed. 

Appeal  from  the  district  court  for  Douglas  couuty: 
Howard  Kbnnbdt,  Judob.    Affirmed. 

David  Van  Etten,  for  appellauts. 

H.  P.  Leavitt,  contra. 

Epperson,  0. 

The  foreclosure  of  a  tax  sale  certificate  has  beeu  had  in 
this  case.     The  decree  confirming  the  sale  was  affirmed 
T 
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by  this  court  in  Medland  v.  Van  Etten,  75  Neb.  794,  where 
a  statement  of  the  facts  may  be  found.  Subsequently  to 
the  issuing  of  the  mandate  therein  the  purchaser  filed  a 
motion  for  a  writ  of  assistance,  which  was  sustained,  and 
a  decree  entered  allowing  the  writ.    Defendants  appeal. 

It  is  earnestly  contended  that  the  decree  of  foreclosure 
is  void,  because  the  property  ordered  sold  is  not  the  prop- 
erty described  in  the  petition.  This  identical  question  was 
before  the  court  in  Medland  v.  Van  Etten,  supra,  and  de- 
termined adversely  to  defendants'  contention.  The  case 
has  once  been  adjudicated,  and  we  would  be  justified  in 
making  no  further  investigation  of  the  only  question  now 
presented.  But„  prompted  by  the  earnestness  of  defend- 
ants' argument,  we  have  again  reviewed  the  entire  proceed- 
ing, and  are  convinced  that  the  decree  assailcnl  is  not  void. 
Even  were^  the  decree  subject  to  collateral  attack,  we  find 
no  reason  for'  annulling  it.  It  is  supported  by  the  plead- 
ings, and  there  is  no  variance  between  it  and  the  petition. 
It  is  true  the  particular  description  was  not  accurate,  but 
sublot  13  in  lot  9  was  described  in  the  petition,  in  the 
decree,  and  in  the  order  of  sale.  Upon  issue  joined,  the 
court  determined  what  was  the  particular  description  of 
the  tract  in  controversy  and  rendered  a  decree  accordingly. 
This  was  clearly  within  the  power  of  the  trial  court.  The 
proceedings  gave  jurisdiction  over  the  property  described 
in  the  tax  sale  certificate,  not  only  for  determining  the 
amount  of  the  incumbrance,  but  for  the  purpose  of  ascer- 
taining and  decreeing  the  exact  dimensions  or  boundaries 

thereof. 
We  recommend  that  the  judgment  of  the  district  court 

be  affirmed. 
Ames  and  Oldham,  00.,  concur. 

By  the  Oourt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 
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Albert  Harrah,  appellant,  v.  Edgar  G.  Smith  bt  al., 

appellees. 

Filed  May  10,  1907.    No.  14,789. 

I.  Mortgages:  CJonveyances :  C!onsidebation.  Whether  a  conveyance 
absolute  in  form  is  intended  as  an  unconditional  conveyance  or 
as  a  security  must  be  determined  by  a  consideration  of  the  pecu- 
liar circumstances  of  Bach  case.  Where  the  parties  sustain  the 
relation  of  debtor  and  creditor,  and  the  grantee  surrenders  to  the 
grantor  the  evidence  of  indebtedness  held  against  him  to  the 
'  full  amount  of  the  consideration  for  such  conveyance,  and  such 
indebtedness  is  understood  by  the  parties  to  be  fully  paid  and 
satisfied  thereby,  the  transaction  will  in  the  absence  of  fraud  be 
regarded  as  an  unconditional  conveyance. 

2. :  :  Estoppel.  Evidence  examined,  and  held  not  suffi- 
cient to  estop  the  defendant  from  asserting  his  absolute  title  to 
the  property  in  controversy. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Afflrmed, 

O.  W.  Berge  and  W.  A.  Spurrier,  for  appellant. 
Smyth  &  Smith,  contra. 

DUFFIB,  O. 

This  action  was  brought  by  Harrah  to  redeem  the  prop- 
erty known  as  the  "Brownell  Block,"  in  the  city  of  Lin- 
coln, from  an  alleged  mortgage  held  thereon  by  the  de- 
fendant Smith.  The  district  court,  after  a  lengthy  trial, 
entered  a  decree  dismissing  the  plaintiff's  bill,  and  the 
plaintiff  has  appealed  to  this  court. 

The  facts  surrounding  the  transaction  are  contained  in 
a  bill  of  exceptions  covering  about  1,200  pages,  and, 
while  the  circumstances  attending  the  numerous  trans- 
actions are  somewhat  complicated,  the  material  facts 
which  must  govern  in  determining  the  case  are  neither 
numerous  nor  difficult  of  understanding.  During  the 
transactions  which  we  shall  now  proceed  to  examine, 
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Smith,  the  defendant,  had  charge  of  the  business  of  th(i 
New  York  Life  Insurance  Company  in  the  state  of  Ne- 
braska, his  official  titl^  being  "agency  director."  One 
H.  O.  Jackson  was  a  successful  insurance  solicitor,  and 
some  time  in  1901  Smith  procured  his  services  for  the 
company  which  he  represented.  It  is  not  in  controversy 
that  Jackson  was  successful  in  his  business  of  life  insur- 
ance, earning  in  commissions  from  f500  to  f  1,000  a 
month,  and  during  his  employment  with  the  New  York 
Life  Insurance  Company,  covering  a  period  of  about  three 
years,  numerous  transactions  of  a  financial  character 
took  place  between  him  and  the  defendant.  He  owned  a 
ranch  of  2,000  acres  in  Holt  county,  Nebraska,  and  his 
business  ajs  a  ranchman  was  not  apparently  as  successful 
as  in  that  of  soliciting  life  insurance.  At  any  rate,  he 
became  indebted  to  Smith  in  a  sum  aggregating  |1 9,000 
or  |20,000,  for  which  Smith  held  mortgages  on  the  ranch 
and  stock.  There  were  other  liens  amounting  to  about 
$8,000  held  by  other  parties  on  the  ranch  property,  and 
in  1901  Jackson  was  neg9tiating  with  the  plaintiff,  who 
lived  in  Iowa,  for  the  purchase  of  f  15,000  worth  of  graded 
cattle.  He  approached  Smith,  suggesting  a  loan  of  the 
cash  payment  to  be  made  upon  the  cattle,  which  Smith 
refused,  telling  him  at  the  same  time  that  he  could  not 
make  a  success  in  breeding  fine  cattle,  and  that  it  would 
lead  him  into  further  financial  difficulties.  Notwith- 
standing this,  he  made  the  purchase,  and  the  evidence 
tends  to  show  that  this  greatly  increased  the  financial 
difficulties  under  which  he  was  laboring.  Some  time  after 
this,  and  in  the  summer  of  1902,  desiring  to  get  rid  of  his 
ranch,  Jackson  entered  into  negotiations  with  Hardin  & 
Disney  looking  to  a  trade  of  his  ranch  property  in  ex- 
change for  the  Brownell  Block  in  Lincoln,  of  which  they 
were  the  owners.  Hardin  &  Disney  would  not  trade  for 
the  ranch  unless  all  liens  existing  against  it  were  paid 
and  discharged,  and  an  agreement  was  finally  made,  by 
the  terms  of  which  Jackson  agreed  to  discharge  the  liens 
against  his  ranch  and  to  transfer  it  to  Hardin  &  Disney 
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for  the  Brownell  Block,  which  was  also  to  be  clear  of  all 
liens.  Thereupon  Jackson  commenced  negotiations  with 
different  parties  to  raise  money  to  discharge  the  liens 
existing  on  his  ranch.  He  applied  to  Smith  to  release  his 
liens  on  the  ranch  property  and  take  a  mortgage  for  the 
amount  upon  the  Brownell  Block.  This  Smith  refused 
to  do  or  to  advance  him  more  money,  but  insisted  that  a 
portion  of  the  amount  then  due  him  should  be  paid. 
Finally  an  arrangement  was  entered  into  between  Jack- 
son and  the  defendant  by  which  Smith  was  to  adyance 
money  enough  to  discharge  the  liens  held  by  third  parties 
on  the  ranch  and  to  take  a  deed  in  his  own  name  for  the 
Brownell  Block,  one  object  of  this  arrangement  appar- 
ently being  to  allow  Smith  to  obtain  a  loan  upon  the 
block,  Jackson's  application  for  a  loan  haying  been  re- 
fused by  those  to  whom  he  had  made  application.  The 
evidence  of  both  these  parties  is  to  the  effect  that  Smith 
considered  the  block  worth  not  to  exceed  f28,000,  while 
Jackson  regarded  it  as  of  much  greater  yalua  The  trade 
was  completed  October  16, 1902;  the  deed  for  the  Brownell 
Block,  at  Jackson's  request,  being  made  to  Smith,  and  on 
that  or  a  later  date  Smith  made  and  delivered  to  Jackson 
what  the  parties  have  denominated  an  ^^agency  agree- 
ment," which  is  in  the  following  words:  "Omaha,  Neb., 
October  16,  1902.  Mr.  H.  O.  Jackson,  City.  Dear  Sir: 
You  are  hereby  authorized  and  commissioned,  as  my  sole 
agent,  to  sell  for  me,  any  time  within  twelve  months 
from  this  date,  lots  C  and  D  and  the  south  two  feet  of  lot 
B,  of  Cropsey's  subdivision  of  lots  16,  17  and  18  of  block 
flfty-flve,  city  of  Lincoln,  Nebraska,  commonly  known  as 
the  'Brownell  block' ;  prodded,  however,  that  the  net  pro- 
ceeds to  me  of  the  sale  shall  amount  to  |28,000,  and  inter- 
est thereon  at  the  rate  of  eight  per  cent,  per  annum  from 
October  16,  1902,  and,  in  addition  thereto,  such  sum  or 
sums  of  money  as  you  may  be  owing  to  me  at  the  date  of 
such  sale.  If  said  block  is  not  sold  within  sixty  days,  I  will 
endeavor  to  get  a  loan  on  it,  to  the  best  advantage  pos- 
sible, and  whatever  I  am  able  to  save  in  interest  below 
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eight  per  cent.,  after  deducting  all  costs  and  expenses 
incurred  in  procuring  the  loan,  shall  be  allowed  to  you 
as  additional  commissions  when  you  consummate  the 
cash  sale,  in  accordance  with  provisions  above.  If  the  net 
income  from  rent  of  said  block,  after  deducting  all  costs 
and  expenses  for  taxes,  repairs,  improvements,  insurance 
or  any  other  expenditures  incurred  in  managing  or  caring 
for  said  property,  exceeds  the  interest  on  the  purchase 
price  of  said  building,  viz.,  $28,000,  I  agree  to  allow  you 
such  excess,  as  a  bonus  commission,  when  you  become  en- 
titled to  other  commissions  by  reason  of  making  the  8ale. 
If  a  cash  sale  is  consummated  by  you,  in  compliance  with 
the  provisions  above,  I  agree  to  furnish  a  good,  special 
warranty  deed,  running  to  such  party  or  parties  a;3  you 
may  designate.  (Signed)  Edgar  0.  Smith.  Accepted.  H. 
O.  Jackson.^^ 

On  June  27,  1903,  Jackson  surrendered  his  agency 
agreement,  writing  across  the  face  thereof  the  following: 
"My  agency  for  sale  of  this  block,  Brownell  block,  is 
hereby  canceled  and  terminated,"  and  on  the  same  date 
he  executed  and  delivered  to  Smith  the  following:  "Dear 
Sir:  In  consideration  of  your  canceling  and  surrendering 
to  me  two  promissory  notes  given  to  you  for  money  loaned 
me,  one  for  f  1,000,  dated  January  4,  1901,  bearing  8  i>er 
cent,  and  secured  by  a  chattel  mortgage  on  furniture;  and 
one  for  f2,000,  dated  October  18,  1902,  bearing  8  per 
cent.,  and  the  receipt  from  you  in  full  for  the  book  ac- 
count you  have  against  me  of  ?1,044.14  for  cash  advanced 
and  policies  delivered,  I  hereby  relinquish  all  interest  or 
claim  of  every  nature  I  hold  or  ever  had  in  the  Brownell 
Block  by  reason  of  the  agenfiy  you  gave  me  to  sell  said 
building,  or  otherwise,  the  said  agency  being  hereby  can- 
celed and  forever  terminated  from  this  date.  H.  O.  Jack- 
son.   Witness:  W.  D.  Reily.'^ 

Another  transaction  will  now  have  to  be  explained  in 
order  to  show  the  facts  relating  to  the  plaintiff's  claim 
to  an  interest  in  the  Brownell  Block.  At  the  time  the 
trade  for  said  block  was  consummated,  Jackson  was  still 
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owing  the  plaintiff  f  9,000,  with  interest,  on  the  purchase 
of  the  cattle  made  in  1901,  and  he  procured  Jackson  to  be 
indicted  in  the  district  court  for  Jasper  county,  Iowa,  on 
the  charge  of  obtaining  property  under  false  pretenses, 
claiming  that  Jackson,  in  order  to  obtain  credit  on  his 
purchase  of  the  cattle,^  represented  to  him  that  he  was  a 
man  of  means,  while  in  truth  and  fact  he  was  wholly  in- 
solvent. Jackson  was  arrested  and  taken  to  Iowa,  and, 
on  the  solicitation  of  Mrs.  Jackson,  Smith  deposited  with 
the  clerk  of  the  court  where  the  indictment  was  pending 
|2,500  in  cash  as  bail  for  Jackson.  On  the  trial  Jackson 
was  acquitted  of  the  charge,  but  in  the  meantime  Harrah 
had  commenced  an  action  against  Jackson  in  the  district 
court  for  Douglas  county,  Nebraska,  and  attached  the 
Brownell  Block,  and  this  action  was  pending  at  the  time 
of  the  trial  of  the  criminal  case  in  Iowa.  Harrah  had 
also  attached  or  garnisheed  the  $2,500  bail  money  depos- 
ited in  Iowa,  claiming  that  it  belonged  to  Jackson.  After 
Jackson's  acquittal  on  the  criminal  charge,  he.  had  some 
information  leading  him  to  believe  that  Harrah  had  en- 
deavored to  use  unfair  means  to  procure  his  conviction 
and  he  filed  a  counterclaim  in  the  suit  brought  against 
him  by  Harrah  in  Douglas  county,  asking  judgment  for 
f25,000  for  malicious  prosecution,  and  a  large  sum  for 
misrepresenting  the  condition  of  the  cattle  purchased. 
Sometime  thereafter  this  case  was  settled,  Harrah  sur- 
rendering to  Jackson  all  evidences  of  indebtedness  held 
against  him,  and  Jackson  dismissing  his  counterclaim  for 
malicious  prosecution  and  other  damages  claimed.  As 
a  part  of  that  settlement  Jackson  and  wife  quitclaimed 
to  Harrah  any  interest  held  by  them  in  the  Brownell 
Block,  Jackson  having  theretofore  made  a  written  state- 
ment to  the  effect  that  at  the  time  the  Brownell  Block  was 
conveyed  to  Smith  it  was  agreed  between  them  that  Smith 
should  hold  the  block  as  security  for  the  amount  owing 
him  by  Jackson,  and  that  whenever  he  could  pay  him 
$28,000  he  would  deed  the  block  to  Jackson  or  to  any 
person  that  he  might  designate.    The  quitclaim  deed  from 


36  NEBRASKA  REPORTS.  [VOL.  79 


Harrah  y.  Smltb. 


Jackson  and  wife  to  Harrah  bears  date  March  14,  1904, 
and  Harrah  now  claims,  and  this  action  is  based  upon  the 
theory,  that  Smith  took  title  to  the  property  as  security 
only  for  f 28,000  due  him  from  Jackson  and  for  such  other 
sums  as  have  since  been  advanced,  and  that  Jackson's 
quitclaim  deed  vests  in  Harrah  the  right  to  redeem  from 
that  mortgage.  There  are  two  le'tters  written  by  Smith 
to  Jackson  during  the  life  of  the  "agency  agreement," 
which  plaiutiflf  insists  have  a  bearing  on  the  case,  and 
which  tend  to  sliow  that  Smith  held  the  block,  not  by  ab- 
solute title,  but  by  way  of  security  omy.  One,  under  date 
of  March  9, 1903,  contains  the  follo^nng :  "Write  me  what 
you  have  said  to  Holm.  Of  course,  I  want  my  money 
out  of  it,  and  you  want  your  commission  in  cash  for  sell- 
ing it.  Did  you  intimate  to  him  that  there  would  be  any 
deed  given,  and  what  is  the  least  price  you  think  he 
better  take  it  for?  Write  the  least  you  would  recom- 
mend it  being  sold  for."  Another,  under  date  of  March 
11,  1903,  contains  the  following:  "This  afternoon  I  re- 
ceived $20,000  on  account  of  loan,  and  sent  f  10^000  to 
Waterbury  National  Bank  that  I  borrowed  of  Uncle  Mark, 
and  the  other  I  used  at  bank  here.  They  charged  in- 
terest from  March  2,  the  date  they  sent  it  from  Milwau- 
kee, but  Ambler  had  held  it  waiting  to  get  answers  to 
telegrams  from  different  states,  from  Hardin  &  Parsons, 
and  from  Des  Moines,  as  to  whether  any  bankruptcy  pro- 
ceedings had  been  commenced  against  them  or  me,  and  it 
has  taJcen  time;  but  Ambler  says  they  charge  interest 
from  the  time  the  drafts  leave  their  office,  so  I  suppose 
we  will  have  to  stand  it.  There  will  be  ten  days  lost  in- 
terest." This  paragraph  of  the  letter  refers  to  a  loan  made 
by  Smith  on  the  Brownell  Block  from  the  Northwestern 
Life  Insurance  Company. 

These  are  the  principal  features  in  the  case,  and,  to- 
gether with  the  oral  testimony  which  will  be  considered 
as  we  proceed,  sufficient  for  understanding  our  views  of 
the  controversy  without  reciting  many  immaterial  facts 
and  circumstances  that  have  no  real  bearing  on  the  rights 
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of  the  parties.  It  is  insisted  by  the  plaintiff  that  the  docu- 
mentary evidence  is  alone  sufficient,  not  only  to  justify, 
but  to  require  from  the  court  a  hol<ling  that  Smith's  in- 
terest in  the  Brownell  Block  is  that  of  a  mortgagee,  and 
that  an  account  should  be  taken,  and  the  amount  due  him 
from  Jackson  ascertained,  and  the  plaintiff  allowed  to 
redeem.  The  evidence  shows  without  conflict  that  at  tlu* 
time  Smith  took  title  to  the  property  Jackson  was  OAving 
him  127,000  or  f28,000.  Smith's  evidence  that  he  valued 
the  block  at  |28,000,  and  no  more,  is  not  disputed.  It  is 
also  shown  that  Jackson  placecl  a  much  higher  value  on 
the  property.  That  Smith  desired  to  realize  part,  at 
least,  of  the  amount  that  Jackson  >yas  owing  him  is 
evident,  and  he  thousrht  that  he  might,  as  he  afterwards 
did,  secure  a  loan  upon  the  property  by  which  he  could 
realize  f20,000  or  more.  Under  these  circumstances,  it 
is  not  unreasonable  that  Smith  should  insist  upon  taking 
absolute  title  to  himself  in  order  that  he  might  effect  a 
loan,  or  that  Jackson  should  insist  that  he  should  have 
an  opportunity  to  realize  from  the  property  something 
more  than  the  |28,000  which  Smith  had  invested.  The 
reasonable  way  to  accomplish  these  objects  was  the  one 
adopted  by  the  parties,  giving  Jackson  a  reasonable  time 
in  which  to  make  a  sale  of  the  property  or  to  repurchase  it 
by  paying  to  Smith  the  amount  he  had  invested  therein, 
together  with  interest  and  any  additional  sums  due  from 
Jackson  at  the  time.  Jackson  was  paying  8  per  cent,  in- 
terest on  his  loans  from  Smith,  and  the  agency  agreement 
very  fairly  provided  that,  if  no  sale  of  the  property  was 
made  within  60  days,  then  Smith  would  endeavor  to  get 
a  loan  on  it  at  the  lowest  rate  of  interest  possible,  and 
allow  Jackson  the  benefit  of  any  reduced  interest  on  the 
amount  of  the  loan  in  case  of  a  sale.  The  agreement 
further  provided,  in  the  Intercast  of  Jackson,  that,  if  the 
net  income  from  the  rent  of  the  block  exceeded  the  in- 
terest on  the  purchase  price,  Jackson  should  be  allowed 
the  benefit  of  such  excess.  If,  as  contended  by  Smith, 
this  agreement  was  purely  an  agri^Mnent  for  commissions 
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for  the  sale  of  the  property,  or  a  conditional  sale  thereof, 
it  was  in  all  matters  as  fair  to  a  party  occupying  the  po- 
sition of  Jackson  as  could  he  drawn.  Realizing  to  the 
full  extent  that,  where  a  transaction  of  this  character 
leaves  it  doubtful  whether  it  should  be  construed  as  a  se- 
curity or  as  an  absolutely  unconditional  sale,  the  debtor 
.vhould  have  the  benefit  of  such  doubt,  there  is  one  cir- 
cumstance which  relieves  the  transaction  of  any  d(mbt 
whatever.  When  Smith  took  title  to  this  property,  he 
surrendered  to  Jackson  f28,000  of  the  indebtedne>js  due 
him.  There  is  one  principle,  which  is  axiomatic  in  the 
law  of  mortgages,  which  is,  that  the  relation  of  mortgagor 
and  mortgagee  cannot  exist  in  the  absence  of  a  debt.  In 
Kilc)/  V.  iitarr^  48  Neb.  243,  it  was  said :  "The  true  t(^t  in 
determining  whether  a  conveyance  absolute  in  form  should 
be  treated  as  a  sale  or  a^  a  mortgage  is  whether  the  re- 
lation of  the  parties  toward  each  other  as  debtor  and 
creditor  continues.  If  it  does  so  continue,  the  transaction 
will  be  treated  as  a  mortgage  and  the  conveyance  as  a 
security  only.^^  In  this  case  the  indebtedness  did  not  con- 
tinue. The  evidence  without  dispute  shows  that  Smith 
surrendered  his  entire  indebtedness  from  Jackson  on 
taking  this  deed.  Jax^kson  himself  testified  that  "he  sur- 
rendered everything  to  me;  Yes,  sir,  I  can^t  remember  the 
different  notes,  Mr.  Smyth,  I  can't  remember  that,  but 
I  know  it  was  evidence  of  indebtedness  to  the  amount  of 
f28,000.  He  canceled  that  entire  debt  against  me."  He 
further  testified  that  it  was  understood  between  them  that, 
so  far  as  the  |28,000  was  concerned,  he  ceased  to  owe 
Smith  a  penny  of  it  and  that  he  had  been  fully  paid. 

How  it  can  be  claimed  that  property  taken  in  full  pay- 
ment of  a  debt  should  still  stand  as  security  for  that  debt 
has  not  been  explained  to  our  satisfaction.  The  letters  of 
Smith  above  referred  to  were  written  while  the  agency 
agreement  was  still  in  force,  and  while  Jackson  had  such 
interest  in  the  property  as  the  agency  agreement  allowed 
him.  Aside  from  this,  when  the  agency  agreement  was 
made,  Mr.  Baird,  a  reputable  attorney  of  Omaha,  was 
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called  upon  to  determine  whether  Jackson's  rights  would 
be  fully  protected  by  its  terms.  He  examined  it  in  the 
presence  of  the  parties,  and,  after  full  explanation  of 
their  agreement,  suggested  that  the  word  "sole^^  be  in- 
serted before  the  word  "agent,"  making  Jackson  the  sole 
agent  to  sell  the  property  for  one  year.  His  testimony 
is  undisputed  that  the  conversation  between  the  parties  at 
the  time  was  to  the  effect  that  Smith  was  taking  title 
absolute  to  the  property,  and  that  the  only  interest  Jack- 
son had  therein  was  the  right  to  sell  within  a  year  under 
the  terms  and  conditions  provided  in  the  agreement.  His 
testimony  is  corroborated  by  other  witnesses,  and  is  un- 
disputed, except  by  such  inferences  as  may  be  drawn 
from  the  documents  above  set  out.  It  is  true  that  in  a 
written  statement  made  prior  to  his  quitclaim  deed  to 
Harrah,  Jackson  had  given  a  different  version  of  the  trans- 
action, but  his  deposition  was  taken  by  the  plaintiff,  and 
he  testified  that  all  of  his  indebtedness  to  Smith  was 
surrendered,  that  he  fully  understood  the  transaction, 
and  this  is  conclusive  that  he  could  thereafter  have  no  in- 
terest in  the  property  as  mortgagor.  This  disposes  of  the 
principal  question  in  the  case,  and  eliminates  many  of 
the  collateral  questions  raised  in  the  briefs  of  the  parties. 
It  being,  as  we  think,  fully  established  by  the  testimony 
offered  by  the  plaintiff  himself  that  Jackson  had  no  in- 
terest in  the  property  except  such  as  he  acquired  by  what 
is  known  as  the  agency  agreement,  it  follows  that,  when 
in  June,  1903,  he  surrendered  for  a  valuable  consideration 
all  rights  under  that  agreement,  he  ceased  to  have  any 
interest  whatever,  and  the  plaintiff's  rights,  if  any  he  has, 
depend  wholly  upon  the  question  of  estoppel  raised  by 
his  pleadings.  Relating  to  this  question,  it  may  be  said 
that  plaintiff  claims  that  at  the  time  he  took  his  quitclaim 
deed  from  Jackson  he  was  led  to  believe  from  statements 
made  by  the  defendant  that  Jackson  was  a  mortgagor 
having  the  right  to  redeem  the  property  upon  payment  of 
whatever  might  be  due  to  Smith  from  Jackson.  The  evi- 
dence to  support  this  claim  arises  principally  from  the  fol- 
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lowing  facts:  Some  time  in  May,  1903,  the  attorneys  of 
Jackson  and  Harrah  met  in  Omaha  to  effect  a  settlement 
of  the  litigation  there  pending  between  them.  They  called 
upon  Smith,  and  wanted  to  know  if  he  would  transfer  the 
block  to  Mr.  Harrah,  provided  they  could  fix  up  a  settle- 
ment with  him  regarding  Harrah's  claim  against  Jackson. 
He  told  them  that  he  would  under  the  agency  agreement 
giving  him  the  right  to  sell  the  property.  They  wanted  to 
know  how  much  approximately  there  was  that  Jackson 
owed  outside  of  the  purchase  price  of  the  building,  and 
Smith  figured  up  the  amount  due  at  the  time,  but  no  fur- 
ther proceedings  were  had  in  relation  to  the  matter,  and 
Smith  that  evening  went  to  Colorado.  This  was  on  the  day 
that  the  block  took  fire,  and  shortly  after  his  arrival  in 
Colorado  Smith  received  a  telegram  to  the  effect  that  the 
narties  would  have  nothing  further  to  do  with  the  build- 
ing. It  will  be  borne  in  mind  that  this  conversation,  which 
Smith  himself  relates,  was  during  the  life  of  the  agency 
agreement,  and  that  by  the  terms  of  that  agreement  Smith 
was  legally  bound  to  convey  to  anyone  whom  Jackson 
might  designate  when  the  terms  thereof  were  complied 
with.  Some  other  conversations  are  referred  to  in  which 
Smith  manifested  a  willingness  to  convey  the  block  upon 
payment  of  the  amount  invested  therein  and  the  further 
sums  due  from  Jackson,  but  these  were  all  during  the  life 
of  the  agency  agreement,  and  his  offers  were  nothing  more 
nor  less  than  an  expressed  willingness  to  comply  there- 
with. Smith  was  a  witness  for  the  state  in  the  criminal 
action  brought  against  Jackson  in  Iowa.  On  cross  exami- 
nation he  was  asked  the  following  question :  "Mr.  Smith, 
it  was  the  understanding  between  you  and  Mr.  Jackson, 
wasn't  it,  at  the  time  the  title  of  this  building  or  the 
building  itself  was  transferred  to  you,  that  you  took  it  to 
secure  your  indebtedness,  and  that  you  were  willing  to 
give  him  the  difference  between  what  your  indebtedness 
was  and  whatever  sum  he  might  sell  the  building  for?'' 
He  answered:  "Yes,  sir."  It  will  be  observed  that  the 
question  embraces  other  elements  than  that  of  his  holding 
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title  to  the  bnilding  as  security  for  Jackson's  debt,  and, 
while  his  answer  might  very  well  be  construed  to  mean 
that  he  took  title  absolute  to  secure  himself  from  loss 
against  Jackson's  indebtedness,  still,  if  it  be  construed 
that  he  held  as  mortgagee  only,  his  direct  examination 
was  plain  and  explicit  to  the  effect  that  he  held  by  abso- 
lute title  and  claimed  to  be  absolute  owner.  Harrah  him- 
self testified  as  follows :  "Q.  So  that  your  final  interview 
with  him  in  your  brother's  office  with  respect  to  this 
matter  satisfied  you  that  he  was  the  absolute  and  un- 
qualified owner  of  this  property?  A.  Yes,  sir.  Q.  That 
Jackson  had  no  interest  in  it  at  all?  A.  None  whatever. 
Q.  And  you  believed  that  fully  and  unqualifiedly  at  that 
time,  didn't  you?  A.  Yes,  sir;  I  did."  We  have  searched 
the  record  in  vain  for  any  fact  or  circumstance  whieli 
would  justify  Mr.  Harrah  in  changing  the  opinion  which 
he  says  he  had  regarding  the  ownership  of  the  block  at  the 
time  he  had  the  conversation  with  Smith  referred  to  in 
the  questions  quoted,  and  we  are  unable  to  find  anything 
in  the  record  upon  which  an  estoppel  to  Smith's  present 
claim  of  ownership  can  be  predicated.  In  conclusion^ 
we  might  say  that  it  is  only  the  zeal  ani  ability  of  the 
plaintiff's  counsel  in  the  presentation  of  the  case  that 
would  cast  even  a  doubt  upon  Smith's  absolute  title  and 
his  entire  fairness  in  all  the  transactions  concerning  this 
case. 

To  our  minds  the  facts  are  so  strongly  in  favor  of  the 
decree  of  the  district  court  that  we  have  no  hesitation 
whatever  in  recommending  its  affirmance. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 
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O.  C.  Taepbnning,  appellant,  v.  J.  W.  Ki^APP,  appellee. 

Filed  1£ay  10,  1907.    No.  14,804. 

1.  Appeal:  Inbtbuotions:  Review.     ESrrors  alleged  tn  instructioiiB  to 

the  jury  must  be  called  to  the  attention  of  the  trial  court  in  the 
motion  for  a  new  trial  before  they  will  be  considered  by  this 
court 

2.  ■  :  Evidence:  Review.  This  court  will  not  consider  an  assign- 
ment that  the  trial  court  erred  in  receiving  evidence  over  the 
objection  of  the  party.  Our  attention  must  be  called  to  the 
specific  evidence  against  which  the  objection  is  urged. 

Appeal  from  the  district  court  for  Saunders. county: 
Arthur  J.  Evans,  Judge.    Affirmed. 

0.  O.  Tarpenningj  pro  se. 

Simpson  d  Chod,  contra. 

DUFFIB,  0. 

Tarpenning  brought  this  action  against  Knapp  to  re- 
cover |250  commission  on  a  sale  of  lands.  The  answer  set 
up  two  defenses:  First,  that  the  contract  of  agency  was 
not  signed  by  Tarpenning  until  after  January  1,  1906; 
and,  second,  that  defendant  himself  made  the  sale  in  De- 
cember, 1905.  The  jury  returned  a  verdict  for  the  defend- 
ant, upon  which  judgment  was  entered,  and,  the  motion 
for  a  new  trial  being  overruled,  the  plaintiff  has  appealed. 

There  is  plenty  of  evidence  in  the  record  to  show  that 
Tarpenning  did  not  sign  his  contract  of  agency  until  about 
the  time  of  commencing  his  action,  and  a  month  or  more 
after  the  defendant  had  himself  sold  his  farm.  The  court 
instructed  the  jury  to  the  effect  that,  under  our  statute, 
the  plaintiflP  would  not  be  entitled  to  recover  unless  they 
found  that  such  contract  was  signed  by  both  the  parties 
prior  to  the  time  that  thie  sale  was  made  by  the  defend- 
ant, and,  also,  that  to  entitle  him  to  recover  they  must 
find  that  the  sale  wais  brought  about  by  his  efforts.    In 
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the  motion  for  a  new  trial  no  exceptions  were  taken  to 
any  of  the  instmctions,  and  errors  therein,  if  any  there 
be,  cannot  be  considered. 

Error  is  also  predicated  on  the  action  of  the  court  in 
allowing  the  purchaser  to  testify  that  the  efforts  of  the 
agent  had  no  influence  in  inducing  him  to  purchase  the 
farm.  The  assighment  of  errors  in  this  court  is  general 
and  to  the  effect  that  the  court  erred  in  receiving  evidence 
offered  by  the  defendant  over  plaintiff's  objection.  This 
is  not  sufScient.  Our  uniform  holding  has  been  that  the 
assignment  must  point  out  and  specify  the  particular 
L*vidence  of  which  complaint  is  made  before  we  will  con- 
sider it. 

The  judgment  being  fully  supported  by  the  evidence  we 

i*ecommend  an  affirmance  thereof. 
Albert  and  Jaokson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Edgar  Jones,  appellant,  v.  Jambs  G.  Jones,  appellee. 

Fqjbd  Mat  10,  1907.    Na  14,814. 

ErideiiM  examined,  and  held  not  sufficient  to  sustain  a  verdict  of  no 
cause  of  action. 

Appeal  from  the  district  court  for  Adams  county: 
Ed  L.  Adams,  Judge.    Reversed. 

W.  P.  McCreary,  for  appellant. 

R.  A.  Batty,  contra. 

Albbbt,  C. 

The  plaintiff  filed  a  petition  stating  two  causes  of 
action.  The  first  is  for  a  remainder  of  f  100  of  certain 
mon^  collected  by  the  defendant  on  a  note  for  the  plain- 
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tilBF.  The  second  is  for  a  remainder  of  $450  alleged  to  be 
due  the  plaintiff  for  services  rendered  by  him  as  attorney 
for  the  defendant.  The  answer  impliedly  admits  that  the 
defendant  collected  |250  on  the  note  for  the  plaintiff, 
and  also  admits  that  the  plaintiff  had  rendered  certain 
services  as  attorney  for  the  defendant,  but  alleges  that 
such  services  were  rendered  upon  an  express  contract, 
whereby  the  compensation  was  fixed  at  JIOO.  The  defend- 
ant also  pleads  payment  in  full,  and  sets  forth  the  amounts 
paid  and  certain  items  of  account  against  the  plaintiff, 
amounting  to  f359.10,  leaving  a  remainder  due  the  de- 
fendant of  19.10,  for  which  he  asks  judgment  against  the 
plaintiff.  The  reply  is  a  general  denial.  The  jury  found 
no  cause  of  action,  and  judgment  went  accordingly.  The 
plaintiff  appeals. 

The  plaintiff  contends  that  the  verdict  is  not  sustained 
by  sufficient  evidence.  On  the  trial  of  the  cause  one  item 
of  credit,  amounting  to  f  13.50,  charged  against  the  plain- 
tiff in  defendant's  answer,  was  voluntarily  stricken  out 
by  the  defendant.  As  he  had  only  claimed  a  remainder  of 
19.10  due  him  from  the  plaintiff,  it  is  quite  clear  that, 
with  the  $13.50  item  stricken,  the  pleadings  show  a  re- 
mainder due  the  plaintiff  of  $4.40,  and  the  evidence  ad- 
duced bearing  on  the  issues  show  that  the  plaintiff  was 
(entitled  to  recover  at  least  that  amount.  It  follows,  there- 
fore, that  the  verdict  is  not  sustained  by  the  pleadings  or 
the  evidence.  We  have  not  overlooked  certain  evidenc(» 
tending  to  show  a  settlement,  which  in  a  proper  case 
might  support  a  verdict  of  no  cause  of  action.  But  no  set- 
tlement was  pleaded,  and  such  evidence,  therefore,  cannot 
be  held  to  warrant  a  verdict  against  the  plaintiff,  in  the 
face  of  the  defendant's  solemn  admission  of  the  record 
that  he  is  indebted  to  him  in  a  certain  amount. 

The  amount  involved  is  small,  and  for  that  reason  it  is 
with  reluctance  that  we  recommend  a  reversal  of  the 
judgment  of  the  district  court 


DUFPiB  and  Jackson,  CO.,  concur. 
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By  the  Court :  For  the  reasons  stated  in  the  foregoinj? 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  fop  further  proceedings  according  to 
law. 

Reversed. 


Matt  Schulenberg  v.  State  op  Nebraska. 

Piled  May  10,  1907.    No.  14,72Q. 

Crimhral  Law:  Tbiau  In  a  prosecution  for  unlawfully  keeping  intoxi- 
catlrig  liquor  for  sale  without  a  license,  it  is  not  error  for  the 
jury  to  taste  of  the  liquors  seized  and  produced  in  evidence  at 
the  trial,  for  the  purpose  of  aiding  in  the  determination  of  the 
question  whether  or  not  the  liquor  is  intoxicating. 

Error  to  the  district  court  for  Richardson  county: 
John  B.  Rapeb,  Judge.    Affirmed, 

Reavis  d  Reavis^  for  plaintiff  in  error. 

W.  T.  Thompson^  Attorney  General,  and  Orant  G. 
Martin,  contra. 

Jackson,  C. 

The  defendant  was  found  guilty  of  unlawfully  keeping 
intoxicating  liquors  for  the  purpose  of  sale  without  li- 
cense. He  presents  the  case  in  this  court  for  review  by 
petition  in  error. 

The  principal  and  important  question  arises  out  of  the 
sissuinption  of  counsel  on  either  side  that  the  jury  were 
required  to  taste  of  certain  liquors  produced  in  evidence 
on  behalf  of  the  state.  The  record  in  that  respect  presents 
this  condition:  A  state's  witness  was  being  examined  by 
the  prosecution.  A  portion  of  the  contents  of  a  bottle  in 
evidence  was  poured  into  a  glass,  and  the  witness  was  re- 
quired to  taste  it,  and  this  question  was  asked :  "Q.  Is  that 
beer?  A.  I  couldn't  say  whether  that  is  beer  or  not. 
8 
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By  counsel  for  the  prosecution:  Let  the  jury  sample  it. 
(The  bottle  and  contents  and  glass  and  contents  are 
handed  to  the  jury.)  Objected  to  as  irrelevant,  incompe- 
tent, and  immaterial,  and  not  a  proper  way  to  prove  in- 
toxicating liquors.  Overruled.  Exception."  It  will  thus 
be  seen  that  it  does  not  affirmatively  appear  that  any  of 
the  jurors  tasted  of  the  liquor.  If  it  is  a  reasonable  infer- 
ence from  the  record  that  they  did  so,  we  are  of  the  opin- 
ion that  it  was  not  error. 

The  authorities  are  somewhat  in  conflict  as  to  the  pro- 
priety of  permitting  jurors  to  taste  of  liquor  in  prose- 
cutions of  this  character,  and  the  question  has  never  before 
been  in  this  court  for  determination.  The  appellate  court 
of  Kansas,  in  State  v.  lAndgrove,  1  Kan.  App.  51,  41 
Pac.  689,  held  that  it  was  error  to  permit  jurors  to  taste 
of  liquor  produced  in  evidence.  The  reasoning  seems  to 
be  that  the  jurors  thus  obtained  private  grounds  of  belief, 
and  that  after  tasting  of  the  liquor  they  were  properly 
witnesses  in  the  case  and  disqualified  as  jurors.  We  are 
unable  to  concur  in  that  reasoning.  If  a  belief  founded 
on  the  evidence  during  the  progress  of  a  trial  can  be  held 
to  be  a  private  ground  of  information,  then  it  may  be  so 
held  because  of  a  belief  founded  on  any  class  of  evidence. 
In  Commonwealth  v.  Brehford,  161  Mass.  61,  it  iS  said : 
"There  are  grave  reasons  against  giving  to  a  jury  liquor 
to  drink  for  the  purpose  of  determining  whether  it  is  or 
is  not  intoxicating."  We  entirely  agree  with  the  senti- 
ment there  expressed  where  such  course  is  taken  by  di- 
rection of  the  court,  express  or  implied.  The  tasting 
should  not  be  compulsory.  A  case  in  point  is  that  of 
People  V.  Kinney.  124  Mich.  486,  where  it  was  held  not 
to  be  error  to  permit  the  jury  to  taste  of  liquor  where  the 
question  was  whether  it  w^as  intoxicating.  No  reason  is 
given  to  sustain  the  rule,  but  we  think  it  is  supported 
both  by  reason  and  common  sense.  In  the  determination 
of  a  disputed  question  of  fact,  there  is  called  in  requisi- 
tion perhaps  all  the  senses  of  jurors,  which  they  are  per- 
mitted to  freely  use,  and  where,  in  prosecutions  of  this 
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character,  liquor  is  produced  in  evidence,  the  jury  should 
be  permitted  to  determine  in  their  own  way,  and  by  the 
exercise  of  such  of  their  senses  as  they  choose  to  employ, 
whether  it  is  intoxicating  or  not. 

Another  question  discussed  relates  to  the  admission  in 
evidence  of  the  affidavit  upon  Avhich  the  search  warrant 
was  issued  at  the  inception  of  the  prosecution,  the  affidavit 
having  been  admitted  over  the  objection  of  the  defendant. 
If  the  court  erred  in  that  respect,  we  are  not  at  liberty  to 
consider  it,  for  the  reason  that  the  error  is  not  assigned 
in  the  petition. 

The  only  other  question  discussed  is  the  claim  of  error 
in  the  giving  of  the  following  instruction :  "The  jury  are 
further  instructed  that  whiskey  and  beer  are  intoxicating 
liquors  within  the  meaning  of  the  statute,  and  if  you 
find  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  was  on  or  about  the  2d  day  of  September, 
1905,  in  Richardson  county,  Nebraska,  keeping  in  his  pos- 
session in  the  building  described  in  the  information  in 
this  case  either  beer  or  whiskey,  with  the  intention  of 
disposing  of  the  same  without  a  license,  either  for  himself 
or  jointly  with  others,  known  as  a  commercial  club,  then, 
and  in  that  case,  you  will  find  the  defendant  guilty  as 
charged  in  the  information/'  The  objection  urged  against 
the  instruction  lies  in  the  use  of  the  words  "disposing  of 
the  same  without  a  license."  It  is  said  that  one  mav  be 
in  possession  of  intoxicating  liquors  with  the  purpose 
of  disposing  of  them  without  in  any  manner  violating  the 
provisions  of  the  statute,  although  he  has  no  license  to 
sell.  That  is  doubtless  true,  but  there  is  abundant  evi- 
dence in  the  record  to  sustain  the  conviction  on  the 
charge  of  keeping  intoxicating  liquors  for  sale  without 
license,  and  there  was  no  evidence  of  any  purpose  to  dis- 
pose of  the  liquors  in  any  lawful  manner.  Unda*  such 
circumstances  it  was  not  error  to  instruct  the  jury  in  the 
language  used  in  the  statute,  and  the  error  in  the  in- 
struction, if  any,  was  without  prejudice. 
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We  find  no  roversible  error,  and  recommend  that  the 
judgment  of  the  district- court  be  affirmed. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Robert  C.  Glenn,  appellant,  v.  Arvilla  A.  Glenn  et 
AL.,  appellants;  State  Bank  of  Du  Bois  et  al., 

APPELLEES. 

Piled  May  10,  1907.    No.  14.741. 

1.  Judgment:  Liens:  Priority.  A  Judgment  creditor  who  fails  to  have 
execution  issued  and  levied  before  the  expiration  of  five  years 
next  after  the  rendition  of  the  Judgment  loses  the  priority  of  his 
lien  as  against  other  bona  fide  Judgment  creditors  or  purchasers. 

2. :    Purchaser.     A   mortgagee  of  real  estate   is   a  purchaser 

within  the  meaning  of  the  provisions  of  section  509  of  the  code. 

Appeal  from  the  district  court  for  Richardson  county  : 
William  H.  Kelligar,  Judge.      Reversed  with  directions, 

Reavis  d  Renvis,  for  appellants. 

A.  J.  Weaver^  E,  Falloon,  John  Gagnon  and  F,  Martin, 
contra, 

Jackson,  C. 

The  action  involves  the  priority  of  liens  on  real  estate. 
The  plaintiff  claims  under  four  mortgages,  one  recorded 
January  25,  1896,  a  second  ifarch  9,  1899,  a  third  October 
23,  1901,  and  a  fourth  on  September  12,  1902.  One  de- 
fendant, the  State  Bank  of  Du  Bois,  claims  under  a  judg- 
ment obtained  in  the  county  court,  a  transcript  of  which 
was  filed  in  the  district  court  on  October  23,  1894.  The 
defendants  Ratekin  and  Musselman  claim  under  a  judg- 
ment rendered  in  justice  court,  a  transcript  of  -which 
was  filed  in  the  district  court  December  5,  1899;  the  de- 
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fendant  Lore  claims  under  a  judgment  rendered  in  the 
county  court  and  transcript  filed  in  the  district  court 
Pebpuary  6,  1895.  Execution  was  issued  on  the  judg- 
ment in  favop  of  the  State  Bank  of  Du  Bois  on  Septem- 
ber 29,  1899,  and  in  February,  May,  and  June,  1901,  all 
of  which  were  returned  unsatisfied.  On  December  3, 
1901,  the  bank  caused  an  execution  to  issue  on  its  judg- 
ment, and  had  the  same  levied  on  a  portion  of  the  real 
estate  involved.  Thereupon  the  plaintiff  instituted  an 
action  in  the  district  court  for  the  purpose  of  enjoining 
the  sale  under  the  execution  issued  by  the  bank.  The  pe- 
tition in  that  action,  after  reciting  the  plaintiflE's  interest 
in  the  property,  the  rendition  of  the  judgment  in  favor  of 
the  bank,  and  the  filing  of  transcript  in  the  district  court, 
charged  that  the  judgment  had  become  dormant  because 
no  execution  was  issued  and  levied  for  more  than  five 
years  from  the  date  of  the  judgment,  and  that  the  sale 
under  the  execution  would  cloud  the  title  covered  by 
the  plaintiff's  mortgage.  A  temporary  injunction  was 
obtained  restraining  the  sale.  The  bank  answered  in  that 
action,  admitting  the  recovery  of  the  judgment  and  the 
filing  of  the  transcript ;  further  admitting  the  issuance  of 
the  execution  of  December  3,  1901,  and  the  levy  there- 
under; and  alleged  affirmatively  the  issuance  of  execu- 
tions as  of  the  dates  already  stated,  and  the  return  thereof 
unsatisfied.  On  May  11,  1904,  a  decree  was  entered 
therein  dissolving  the  restraining  order  issued  at  the  com- 
mencement of  the  action,  and  finding  that  the  judgment 
was  not  dormant,  but  was  a  lien  on  the  real  estate  prior 
to  that  of  the  plaintiflf's  mortgage.  There  was  involved 
in  that  proceeding  at  least  two  of  the  mortgages  under 
which  the  plaintiff  now  claims.  The  decree  in  the  in- 
junction proceeding  became  absolute  by  reason  of  a  fail- 
ure to  appeal.  Executions  were  issued  on  the  judgment 
under  which  the  defendants  Ratekin  and  Musselman 
claim  on  May  20,  1901,  and  May  3,  1905,  and  returned 
without  levy,  wholly  unsatisfied.  Executions  were  also 
issued  and  returned  without  levy  on  the  judgment  under 


70  NEBRASKA  REPORTS.       .        [Vol.79 


Glenn  Y.  Gleun. 


which  the  defendant  Lore  claims,  in  February,  1895,  April, 
1899,  and  December,  1901.  The  judgment  debtor,  who 
was  the  mortgagor  as  well,  died  prior  to  the  commence- 
ment of  this  action.  His  widow  and  daughter,  an  only 
child,  survive.  This  action  was  instituted  April  14,  1905. 
The  plaintiff  now  takes  the  same  ground  with  reference 
to  all  of  the  judgments  as  that  taken  in  the  injunction  pro- 
ceeding against  the  bank,  that  is,  that  the  judgments  are 
dormant,  or  have  at  least  lost  their  priority  over  the  mort- 
gage liens,  by  reason  of  the  failure  to  cause  executions  to 
be  issued  and  levied  within  five  years  from  the  date. of 
the  judgments.  The  widow,  who  claims  a  homestead 
right  and  dower  interest  in  the  real  (*state,  and  the 
daughter,  who  claims  title  by  descent,  take  the  same 
ground.  The  decree  of  the  district  court  sustained  the 
contention  of  the  judgment  creditors  and  revived  the 
judgments  as  against  the  ropr(\sentatives  of  the  deceased, 
the  priority  of  all  liens  involved  being  determined  and 
established  from  the  dates  of  the  several  filings  of  the 
mortgages  and  judgment  liens,  the  judgment  liens  being 
deferred  to  the  homestead  and  dower  rights  of  the  widow. 
The  plaintiff  and  the  widow  and  daughter  appeal. 

The  claim  of  appellants  is  that,  in  order  to  preserve 
the  priority  of  a  judgment  lien  over  another  bona  fide 
judgment  creditor  or  purchaser,  the  issuance  of  an  exe- 
cution must  be  accompanied  by  an  actual  levy.  Two  sec- 
tions of  the  code  are  involved  in  the  inquiry.  In  section 
482  it  is  provided:  "If  execution  shall  not  be  sued  out 
within  five  years  from  the  date  of  any  judgment  that  now 
is  or  may  hereafter  be  rendered  in  any  court  of  record  in 
this  state,  or  if  five  vears  shall  have  intervened  between 
the  date  of  the  last  execution  issued  on  such  judgment  and 
the  time  of  suing  out  another  writ  of  execution  thereon, 
such  judgment  shall  become  dormant,  and  shall  cease  to 
operate  as  a  lien  on  the  estate  of  tlie  judgment  debtor." 
That  portion  of  section  509  involved  reads  as  follows: 
"No  judgment  heretofore  rendered,  or  which  hereafter 
may  be  rendered,  on  which  execution  shall  not  have  been 
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taken  out  and  levied  before  the  expiration  of  five  years 
next  after  its  rendition,  shall  operate  as  a  lien  upon  the 
estate  of  any  debtor,  to  the  preference  of  any  other  bona 
fide  judgment  creditor  (or  purchaser)."  In  Dorr  v.  Meyer, 
51  Neb.  94,  it  was  held  that  a  subsecjuent  mortgagee  of 
real  estate  is  a  subsequent  purchaser  thereof  within  the 
meaning  of  section  16,  ch.  73,  Comp.  St.  1903,  one  of  the 
provisions  of  the  recording  act.    Under  the  rule  there  an- 
nounced it  would  appear  that  a  mortgagee  should  be  held 
to  be  a  purchaser  within  the  meaning  of  the  provisions  of 
section  509  of  the  code.     Unaided  by  any  previous  con- 
struction of  sections  482  and  509,  and  giving  to  the  lan- 
guage employed  its  ordinary  meaning,  it  would  seem  that 
as  against  the  judgment  debtor,  the  issuance  and  return 
of  an  execution  without  levy  is  suflScient  to  prevent  the 
judgment  from  becoming  dormant,  but,  in  order  to  pre- 
serve the  priority  of  the  judgment  lien,  it  is  necessary  that 
an  actual  levy  should  be  made.  Section  509,  as  it  is  found 
in  the  Kevised  Statutes  of  1866,  provided :    "No  judgment 
heretofore  rendered,  or  which  hereafter  may  be  rendered, 
on  which  execution  shall  have  been  taken  out  and  levied, 
before  the  expiration  of  one  year  next  after  its  rendition, 
shall  operate  as  a  lien  upon  the  estate  of  any  debtor  to  the 
prejudice  of  any  other  bona  fide  judgment  creditor."  Con- 
struing this  provision  in  Miller  v,  Finn,  1  Neb.  254,  294,  it 
was  held:  "This  section  of  the  code  is  explicit  in  itself,  and, 
as  r^ards  a  judgment  on  which  execution  has  not  been 
taken  out  and  levied  within  one  year  next  after  its  rendi- 
tion, it  is  conclusive  upon  the  creditor  that  his  judgment 
shall  not  operate  as  a  lien  on  the  estate  of  the  debtor  to 
the  prejudice  of  any  other  bona  fide  judgment  creditor. 
The  lien  is  effectually  dead  and  gone,  so  far  as  respects 
the  rights  and  interests  of  such  other  bona  fide  judgment 
creditor,  and  a  levy  and  sale  of  the  debtor's  lands  upon 
the  judgment  of  such  other  bona  fide  judgment  creditor 
passes  the  lands  absolved  and  wholly  discharged  from  the 
first  lien."    In  the  code  of  1873  this  provision  is  found 
amended  to  extend  the  limitation  to  five  years,  and  the 
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word  "preference"  is  contained  in  the  section  in  lieu  of 
riie  word  "prejudice/'  as  it  formerly  existed.  In  1891 
this  section  was  further  amended  to  include  purchasers. 
In  a  Oilman  r,  Hofjgs,  12  Neb.  13,  it  was  determined  that 
an  execution  issued  by  a  clerk  of  the  district  court  upcm 
a  transcript  of  a  judgment  of  a  justice  of  the  peace  or 
county  judge  and  delivered  to  the  sheriff,  and  by  him 
levied  upon  real  estate,  and  afterwards,  before  the  sale, 
returned  unsatisfied  by  order  of  the  creditor  in  execution, 
would  prevent  the  judgment  becoming  dormant,  and  that 
in  such  case  the  execution  had  been  sued  out  within  the 
meaning  of  section  482  and  the  lien  of  the  judgment  con- 
!  inued.  To  the  same  effect  is  Reynolds  v.  Cobb^  15  Neb. 
:?78. 

The  force  of  what  appears  to  be  the  plain  meaning  of 
section  509  is  somewhat  weakened  by  what  is  said  in 
Barh'CT  V.  Potter,  55  Neb.  25.  Prom  the  statement  of  facts 
in  that  case  it  appears  that  Kate  Bird  Curtis  became  the 
assignee  of  certain  judgments  rendered  in  the  district 
court  for  Douglas  county  in  1888;  that  she  had  not  suf- 
fered the  judgments  to  become  dormant  (presumably  be- 
cause executions  were  issued  and  returned,  although  it  is 
not  so  stated) ;  that  no  actual  levy  was  made  until  Febru- 
ary 1,  1894,  when  she  caused  executions  to  issue  and  a 
levy  to  be  made  upon  certain  real  estate,  which  was  sold 
under  the  levy  and  bid  in  by  her.  On  May  4,  1889,  George 
A.  Hoagland  recovered  judgment  against  the  same  debtor 
in  the  district  court,  and  on  May  3,  1894,  execution  issued 
on  this  judgment  and  was  levied  on  the  property  claimed 
by  Kate  Bird  Curtis  by  virtue  of  her  purchase  at  sheriff's 
sale.  It  will  be  observed  that  the  levy  of  the  execution 
on  the  judgments  held  by  Kate  Bird  Curtis  was  not  made 
within  five  years  from  the  rendition  of  the  judgments. 
The  learned  commissioner  who  wrote  the  opinion  in  that 
case,  in  sustaining  the  title  of  Kate  Bird  Curtis  and  dis- 
posing of  the  claim  of  Hoagland  made  under  the  provis- 
ions of  section  509  of  the  code,  said :  "Originally  this  stat- 
ute contained  the  word  'prejudice'  where  now  occurs  the 
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word  ^preference/  and  it  may  have  been  by  inadvertence 
that  the  substitution  of  the  one  wo^d  for  the  other  was 
brought  about,  but  we  find  the  word  ^preference'  in  the 
statute,  and  cannot  ignore  it.  We  cannot  endow  the  word 
'preference'  with  the  meaning  which  ijiheres  in  the  word 
'prejudice,'  merely  that  such  forced  construction  may 
restrict  the  operation  of  the  provisions  of  section  477.  The 
conclusion  which  we  reach  on  this  branch  of  the  case  is 
that  the  judgments  held  by  Kate  Bird  Curtiss,  and  the 
execution  sales  thereunder,  entitle  her  to  a  priority  over 
(Jeorge  A.  Hoagland."  This  opinion  is  entitled  to  respect- 
ful consideration,  but  I  find  myself  unable  to  agree  with 
the  conclusion  there  reached.  Preference  implies  prece- 
dence or  priority.  A  judgment  lien  is  created  by  statute, 
and  is  destroyed  by  statute  if  its  provisions  requiring  the 
taking  out  of  an  execution  are  not  complied  with.  H alines 
i\  Dovey,  64  Neb.  122. 

Section  477  of  the  code  provides :  "The  lands  and  tene- 
ments of  the  debtor  within  the  county  where  the  judgment 
is  entered,  shall  be  bound  for  the  satisfaction  thereof, 
from  the  first  day  of  the  term  at  which  judgment  is  ren- 
dered." But  the  lien  is  not  made  perpetual,  and  is  subject 
to  the  limitations  contained  in  the  code.  The  legis- 
lature, having  provided  by  law  when  and  how  a  judg- 
ment may  become  a  lien  upon  real  estate,  might  well  pro- 
vide how  the  priority  of  such  liens  could  be  continued,  and 
offer  some  inducement  to  diligent  creditors.  This  ap- 
pears to  have  been  accomplished  by  the  provisions  of  sec- 
t  ion  509  of  the  code ;  and,  giving  eflf ect  to  that  section,  we 
Iiold  that  the  priority  of  a  judgment  lien  may  be  con- 
tinued as  against  other  bona  fide  judgment  creditors  and 
purchasers  only  by  the  issuance  of  an  execution  and  an 
actual  levy  within  the  time  limited  by  statute.  The  judg- 
ment creditors  in  this  case,  however,  do  not  all  stand  upon 
the  same  footing  in  that  respect.  The  priority  of  the  lien 
held  by  the  State  Bank  of  Du  Bois  over  two  of  the  mort- 
gages in  suit  was  determined  by  the  decree  of  May  11, 
1904,  and  has  become  res  judicata.    The  judgment  liens 
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in  suit  should  be  held  to  be  subordinate  to  the  liens  of  the 
plaintiff's  mortgages,  except  as  above  indicated,  but 
effective  as  against  the  title  of  the  daughter  of  the 
decedent. 

It  is  recommended  that  the  decree  of  the  district  court 
be  reversed  and  the  cause  remanded,  with  instructions  to 
enter  a  decree  in  conformitv  with  the  conclusion  here 
reached. 

DUPFIE  and  Albert,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed  and 
the  cause  remanded  with  instructions  to  enter  a  decree 
in  conformity  with  the  conclusion  here  reached. 

Reversed. 


City  op  Lincoln,  appellant,  v.  Edward  T,  McLaughlin 

ET  AL.,  appellees. 
Filed  May  10,  1908.    No.  14,799. 

1.  Cities:  Stbeets:   Limitations.     The  general  statute  of  limitations 

has  no  application  to  an  action  brought  by  a  city,  town  or  village 
for  the  recovery  of  the  title  or  possession  of  a  public  road,  street, 
alley,  or  other  public  ground. 

2.  Estoppel.     In  order  to  constitute  an  equitable  estoppel  by  silence 

or  acquiescence,  it  must  be  made  to  appear  that  the  facts  upon 
which  it  is  sought  to  make  the  estoppel  operate  wore  known  to 
the  parties  against  whom  the  estoppel  is  urged. 

Api»e.\l  from  the  district  court  for  Lancaster  coiintv: 
Edward  P.  Holmes,  Judge.    Reversed. 

E.  C.  Strode  and  Dennis  J.  Flaherty,  for  appellant 
T.  J,  Doyle,  contra. 
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In  1888  Chase  platted  an  addition  to  the  city  of  Lincoln, 
known  as  "Chase's  Second  Subdivision."  The  plat  covered 
an  extension  of  Washington  street.  J.  C.  Williams  pur- 
chased lots  7  and  8  in  block  1  of  this  subdivision  in  1892, 
and  in  1893  erected  a  dwelling  house  thereon,  which  by 
mistake  was  partially  extended  into  the  street.  A  mort- 
gage given  by  Williams  and  his  wife  was  foreclosed  on 
these  lots,  and  a  sheriff's  deed  issued  to  Francis  M.  Met- 
calf  and  Betsy  M.  Doubleday  on  August  9,  1899.  Edward 
T.  McLaughlin  acquired  title  through  the  grantees  at  the 
sheriff's  sale  on  May  25,  1903.  This  action  was  instituted 
by  the  city  of  Lincoln  in  January,  1905,  to  recover  the 
possession  of  that  portion  of  the  street  covered  by  the 
dwelling  house  erected  by  Williams.  The  answer  denies 
that  any  part  of  the  dwelling  is  in  a  street  of  the  city; 
allies  that  the  house  was  erected  by  Williams  where  it 
now  stands,  with  the  consent  and  by  the  direction  of  the 
city  of  Lincoln;  and  contains  a  plea  of  adverse  possession. 
The  defendants  had  judgment,  and  the  city  appeals. 

The  principal  contention  of  the  defendants  is  that  the 
city  is  equitably  estoppM  from  now  enforcing  its  right  to 
possession.  The  doctrine  of  estoppel,  however,  has  no  ap- 
plication under  the  facts  presented  by  the  record.  There 
is  an  entire  lack  of  evidence  that  the  city  authorities  knew 
that  the  house  was  being  erected,  or  any  part  of  the  street 
occupied  by  Williams  for  private  purposes,  until  after  the 
dwelling  was  completed.  In  order  to  constitute  an  equi- 
table estoppel  by  silence  or  acquiescence,  it  must  be  made  to 
appear  that  the  facts  upon  which  it  is  sought  to  make  the 
<*stoppel  operate  were  not  only  unknown  to  the  party  urg- 
ing it,  but  that  they  were  known  to  the  party  against  whom 
the  estoppel  is  urged.  Nash  v.  Bakery  40  Neb.  294.  The 
general  statute  of  limitations  does  not  run  against  the 
right  of  a  city,  town,  or  village  to  maintain  an  action  for 
the  recovery  of  the  title  or  possession  to  a  public  road, 
street,  alley,  or  other  public  grounds.    Code,  sec.  6. 
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The  judgment  fiiuls  no  support  in  the  record,  and  we 
I'ecommend  tliat  it  be  reversed  and  the  cause  remanded 
for  further  pro(!(MMlings. 

DUFFiK  and  Alkkrt,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

0 

Reversed. 


Peter  G.  Cox,  appellant,  v.  Peter  Anderson,  Sheriff, 

et  al.,  appellees. 

Filed  May  10,  1907.     No.  14,802. 

Injunction:  Judgment.  Injunction  wiU  not  lie  to  restrain  the  enforce- 
ment of  a  judgment  obtained  in  an  action  at  law,  where  there 
is  no  claim  of  want  of  jurisdiction  or  of  fraud  or  mistake,  and 
where  the  situation  of  the  parties  remains  unchanged. 

Appeal  from  the  district  court  for  Boyd  county: 
James  J.  Harrington^  Judge.  Affirmed. 

A.  H.  Thifjle  and  Z).  A.  Harrington,  for  appellant. 

N.  D,  Bnrch  and  M,  F.  Harrington,  contra. 

Jackson,  C. 

On  June  13,  1902,  the  land  involved  was  covered  by 
the  homestead  entry  of  Peter  G.  Cox,  and  on  that  date 
Levi  P.  Wells  instituted  before  the  register  and  receiver 
of  the  local  land  office  at  O'Neill,  Nebraska,  a  contest 
against  this  entry.  Proceedings  were  had  resulting  in  the 
cancelation  of  the  entry,  and  a  homestead  entry  by 
the  successful  contestant.  Thereafter,  in  an  action  for  the 
forcible  detention  of  the  premises,  Wells  had  judgment 
in  the  district  court  for  possession.    A  writ  of  restitution 
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was  issued,  but  before  service  of  the  writ  Cox  obtained, 
in  this  action,  a  temporary  injunction  restraining  the 
sheriff  from  proceeding  under  the  writ.  On  the  final  hear- 
ing in  the  district  court  the  temporary  order  of  injunction 
was  dissolved,  and  the  action  dismissed.  The  plaintiff 
appeals. 

The  ground  upon  which  the  injunction  was  asked,  and 
upon  which  it  is  now  sought  to  sustain  it,  is  that,  after 
Wells  secured  the  cancelation  of  the  homestead  entry  made 
by  Cox  and  filed  on  the  land  in  his  own  behalf,  Cox  in  turn 
contested  the  Wells  entry,  and  that  the  latter  contest  was 
pending  at  the  time  the  judgment  of  restitution  was  ren- 
dered in  the  state  court,  and  is  still  pending.  It  is  alleged 
in  the  petition  that  the  contest  was  put  upon  the  ground 
that  Wells  was  not  qualified  to  make  a  homestead  entry, 
and  that  the  department  of  the  interior  had  so  held,  but 
the  proof  does  not  sustain  these  allegations.  It  seems  that 
the  last  contest  was  denied  because  the  allegations  in  the 
affidavit  of  contest  were  insufficient  yi  law.  Upon  appeal 
to  the  department  of  the  interior,  the  affidavit  was  held 
sufficient,  and  the  judgment  of  dismissal  reversed.  The 
contest  was  again  dismissed  by  the  register  and  receiver  of 
the  local  land  office  for  want  of  prosecution,  and,  if  pend- 
ing at  all,  it  is  on  appeal  from  the  last  order  of  dismissal. 

But,  independently  of  these  considerations,  the  judg- 
ment of  the  district  court  was  right.  This  is  a  collateral 
attack  on  the  judgment  of  restitution.  There  is  no  charge 
in  the  petition  of  a  lack  of  jurisdiction  in  the  forcible  de- 
tention action.  There  are  no  allegations  of  fraud,  accident, 
surprise,  or  mistake.  The  grounds  upon  whiqh  it  is  now 
sought  to  maintain  an  injunction,  if  available  at  all,  were 
known  to  the  appellant  when  the  detention  action  was 
commenced,  and  should  have  been  pleaded  as  a  defense  in 
that  action.  A  party  to  an  action  cannot  be  permitted  to 
so  assail  a  judgment  rendered  therein.  Bryant  v.  EstOr 
hrook,  16  Neb.  217;  Hilton  r.  Bach  man.  24  Neb.  490; 
Cizeh  V,  Cizek,  69  Neb.  797 ;  Citj/  of  Ft.  Pierre  v.  HaU,  H 
S.  Dak.  663,  104  N.  W.  470. 
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The  order  off  dismissal  should  be  aflSrmed. 
DuFPiE  and  Albert,  CO.,  concur. 

By  the  Court:   For  the  reasons  statcl  in  the  forgoing 
rtpinion^  the  judgment  of  the  district  court  is 

Affirmed. 


State,  ex  rel.  James  P.  Ellis  et  al.,  relators,  v. 
Leonard  D.  Switzer  et  al.,  respondents. 

Filed  May  10,  1907.    No.  14,944. 

1.  Mandamus:  Counties:    Bbidob  Repairs:    Evidence:    Pbesumptions. 

Where  a  mandamus  is  sought  to  compel  the  commissioners  of  a 
county  to  repair  a  bridge,  and  it  becomes  necessary  for  the  court 
to  ascertain  the  amount  in  the  treasury  and  available  for  such 
purpose,  and  it  appears  that  the  county  has,  without  advertising 
for  bids  and  letting  contracts  to  the  lowest  bidder,  incurred 
liabilities  amounting  to  |4,000  for  sundry  repairs,  the  items  of 
which  are  not  disclosed  by  the  evidence,  the  court  will  not  as- 
sume, in  the  absence  of  evidence  to  that  effect,  that  any  one 
contract  was  for  more  than  $100  and  therefore  in  violation  of 
section  83,  ch.  78,  Comp.  St.  1903. 

2.  :  Bridge  Repaibs:  Discretion  or  County  Co>imissionebs.    In 

determining  the  character  of  repairs  to  be  made  to  bridges,  and 
what  bridges  shall  be  repaired,  when  there  are  not  sufficient 
funds  for  all,  the  court  will  not  control  the  discretion  of  county 
commissioners,  unless  there  is  a  clear  abuse  of  such  discretion. 

Original  application  for  a  writ  of  mandamus  to  compel 
respondents,  as  county  commissioners,  to  repair  a  bridge. 
Writ  denied  and  action  dismissed. 

O.  W.  WertZy  for  relators. 

C.  A.  RaiolSy  Byron  Clark  and  E.  K  Bingo,  contra. 

Calkins,  0. 

This  was  an  original  application  by  the  relators,  who  are 
citizens  and  taxpayers  of  Cass  county,  for  a  mandamus  to 
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(compel  the  respondents,  who  are  the  county  commissioners 
of  Cass  and  Sarpy  counties,  to  repair  a  bridge  across  the 
Platte  river  near  Lousiville,  in  Cass  county,  where  the 
Platte  river  forms  the  boundary  between  the  two  counties 
named.  An  alternative  writ  was  issued  November  7, 1906, 
returnable  January  7,  1907;  and,  the  respondents  having 
answered,  the  cause  is  now  submitted  upon  the  pleadings, 
am  agreed  statement  of  facts,  and  the  depositions  of  the 
respondents,  commissioners  of  Sarpy  county. 

The  bridge  in  question  consists  of  132  spans  of  22  feet 
(*ach.  It  was  built  in  1890,  at  a  cost  of  |10,000,  defrayed 
by  bonds  voted  by  Louisville  precinct  in  Cass  county ;  and 
has  since  bt^en  kept  in  repair,  when  in  use,  by  the  county 
of  Cass,  and  citizens  of  Louisville  precinct.  It  was  ex- 
tensively repaired  in  1900,  and  was  partially  destroyed  in 
1903,  and  again  in  March,  1905,  at  which  time  some  30 
spans  were  carried  away.  Since  that  time  it  has  been  out 
of  use.  On  August  15,  .1905,  the  relators  Richey  and 
Panokin  appeared  before  the  commissioners  of  Cass 
county,  and  represented  that  the  repairs  of  said  bridge 
could  be  made  for  not  to  exceed  f 5,000;  and  said  com- 
missioners thereupon  resolved  that  an  emergency  existed 
for  the  repair  of  said  bridge,  and  invited  the  commissioners 
of  Sarpy  county  to  join  them  in  the  repair  of  the  same, 
notifying  them  that  if  they  failed  to  do  so  the  county  of 
Cass  would  proceed  to  make  such  repairs  and  collect  from 
Sarpy  county  its  just  proportion  of  the  cost  thereof.  The 
commissioners  of  Sarpy  county  did  not  reply  to  this 
notice  until  June  18,  1906,  at  which  time  they  refused  to 
join  In  making  such  repairs.  At  about  this  time  the  re- 
lators Richey  and  Panokin  examined  the  plans  and  speci- 
fications for  the  repairs  of  said  bridge,  which  they  ap- 
proved, and  which  were  then  adopted  by  the  commissioners 
of  Cass  county,  who  immediately  ordered  the  clerk  to  ad- 
vertise for  bids  for  the  construction  thereof.  In  response 
to  such  advertisements  three  bids  were  received,  and 
opened  July  19,  1906,  the  lowest  one  aggregating  $14,000. 
Thereupon  the  commissioners  rejected  all  bids  on  the 
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ground  that  they  did  not  feel  justified  in  expending  that 
amount  of  money  at  that  time.  On  November  5,  and  after 
they  had  received  notice  that  the  alternative  writ  issucni 
herein  would  be  applied  for,  they  adopted  a  resolution 
reciting  that  the  resolution  above  referred  to  had  been 
passed  under  the  belief  that  there  would  be  suflScient 
funds  in  the  treasury  of  Cass  county  which  might  be  law- 
fully used  for  that  purpose;  that  since  the  passage  of  said 
resolution  it  had  been  ascertained  that  the  cost  of  such 
repairs  would  far  exceed  the  estimate  made  at  the  time  of 
passing  said  resolution ;  that  owing  to  rains  and  washouts 
throughout  the  county  there  were  many  bridges  needing 
repairs,  which  were  of  greater  public  utility  than  the 
Louisville  bridge;  that  after  paying  for  bridges  already 
contracted  for  and  those  needing  repairs  there  would  not 
be  sufficient  funds  to  repair  the  Louisville  bridge;  and  re- 
solving that  the  action  theretofore  taken  be  rescinded  and 
annulled. 

It  appears  from  the  stipulation  of  facts  that  on  Jan- 
uary 1,  1907,  there  was  in  the  Cass  county  bridge  fund 
from  the  taxes  of  1903  the  sum  of  |466.  The  total  levy 
for  1906  was  $18,245.10,  of  which  $1,416.15  was  railroad 
tax  enjoined,  leaving  85  per  cent,  of  the  remainder,  or  the 
sum  of  $14,304.86.  But  it  is  agreed  that  there  were  orders 
out  for  the  construction  of  bridges  amounting  to  the  sum 
of  (4,000;  and  if  we  deduct  the  latter  sum  it  leaves  for 
the  construction  and  repair  of  bridges  until  the  next  levy 
shall  become  available  only  the  sum  of  $10,304.86,  whicli 
added  to  the  $466  on  hand,  makes  a  total  of  $10,770.80. 
In  Sarpy  county  the  total  uncollected  levy  for  the  bridge 
fund  for  4906  on  January  7  was  $10,072.06;  but,  after 
deducting  15  per  cent,  and  the  amount  of  railroad  tax  en- 
joined, there  remains  but  $6,836.63,  to  which  must  be 
added  the  amount  of  cash  on  hand  at  that  date,  $1,187.30, 
making  a  total  of  $8,023.93.  Against  this  there  were 
claims  allowed  $1,056.42,  registered  warrants  $1,975.19, 
and  taxes  paid  under  protest  $334.64,  or  a  total  of  $3,366.- 
25,  which,  deducted  from  the  sum  otherwise  available. 
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leaves  a  balance  of  f4,657.68.  On  October  11,  1906,  the 
commissioners  had  advertised  for  bids  for  a  steel  bridge, 
and  let  the  contract  therefor  November  17  at  the  price  of 
12,500,  and  if  we  deduct  this  latter  sum  it  leaves  but 
f2,157.68  available. 

It  is  stipulated  that  Charles  A.  Richey,  a  financially 
responsible  citizen  of  Cass  county,  states  under  oath  that 
he  is  ready  to  enter  into  a  contract,  with  sufficient  bonds 
to  repair  the  bridge  according  to  the  original  plans  for 
17^600 ;  but  that  "in  the  judgment  of  the  respondents''  the 
bridge  as  originally  constructed  is  not  a  practical  bridge, 
and  that  it  would  be  a  waste  of  public  money  to  recon- 
struct it  according  to  the  original  plans ;  that  it  should  be. 
made  stronger  in  several  respects,  and  as  good  as  required 
by  the  plans  and  specifications  under  which  the  bids  of 
July  19,  1906,  were  made  at  a  necessary  cost  of  |14,000. 
It  is  further  stipulated  that  there  are  nearly  1,600  bridges 
in  Cass  county,  more  than  700  of  which  are  16  feet  or  more 
in  length;  that  there  never  had  been  less  than  40  bridges 
in  need  of  repair*  and  reconstruction  each  and  every  year, 
and  that  in  years  of  heavy  rainfall  this  number  is  greatly 
increased;  that  the  county  has  never  had  sufficient  funds 
to  do  all  the  work  necessary  in  repairing  and  rebuilding 
bridges  in  any  one  year;  that  at  the  date  of  the  hearing 
there  were,  in  the  "judgment"  and  according  to  the  "con- 
clusions" of  the  commissioners  of  Cass  county,  8  bridges 
in  need  of  immediate  repair,  which  would  cost  $7,300,  all 
of  which  bridges  were  of  greater  utility  and  accommodated 
more  travel  than  the  Louisville  bridge,  and  should,  in 
the  opinion  of  the  commissioners,  be  repaired  in  preference 
thereto. 

The  evidence  of  the  commissioners  of  Sarpy  county 
shows  that  there  are  other  bridges  in  said  county  needing 
repairs,  but  it  is  so  indefinite  as  to  the  extent  and  costs  of 
such  repairs  that  it  is  of  little  value. 

1.  The  agreed  statement  of  facts  gives  the  state  of  the 
bridge  funds  in  the  respective  counties  in  October  and 
9 
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November,  1906,  but  is  lacking  in  the  amount  of  liabilities 
incurred  at  those  dates,  and  we  have  taken  their  status 
at  the  date  of  the  return  of  the  writ.  There  does  not  seem 
to  have  been  any  unusual  expenditure  made  or  incurred 
between  the  application  and  the  return  of  the  writ,  unless 
it  be  the  contract  for  the  steel  bridge  by  Sarpy  county. 
We  do  not  think  the  issuance  of  an  alternative  writ  should 
prevent  the  ordinary  and  usual  transaction  of  the  busi- 
ness of  the  county  board ;  and  it  appears  that  only  f  838.55 
was  contracted  by  Cass  county  between  the  date  of  the 
notice  of  the  application  for  the  writ  and  the  date  of  the 
return,  which  cannot  materially  affect  their  ability  to 
comply  with  any  judgment  we  might  make. 

It  is  contended  by  the  relator  that  the  liabilities  in- 
curred by  the  county  of  Cass,  amounting  to  the  sum  of 
|4,000,  which  the  respondents  seek  to  deduct  from  the 
amount  otherwise  available,  was  incurred  in  violation  of 
section  83,  ch.  78,  Comp.  St.  1905,  and  should  not  be  con- 
sidered. This  statute  provides  for  the  letting  to  the  lowest 
bidder  of  all  contracts  in  excess  of  |100,  but  the  stipulation 
fails  to  disclose  the  amount  of  any  of  the  items  making 
up  the  sum  of  $4,000,  and  we  cannot  presume  that  any 
one  of  them  was  in  excess  of  flOO.  Even  if  this  were  not 
so,  it  was  held  in  Cass  County  v.  Sarpy  County,  66  Neb. 
476,  that  one  who  furnishes  labor  and  materials  for  the 
creation  of  a  public  work*  in  good  faith,  but  in  the  absence 
of  a  contract  such  as  is  required  by  the  statute,  is  entitled 
to  recover  their  reasonable  value,  and  we  cannot  disregard 
this  liability  in  estimating  the  funds  available  in  the  bridge 
fund  of  Cass  county. 

2.  The  duty  of  Cass  and  Sarpy  counties  to  maintain 
this  bridge  is  enjoined  by  sections  87,  88,  89  and  90,  ch.  78, 
Comp.  St.  1905,  and  has  been  judicially  determined  in  the 
cases  which  have  been  before  this  court.  In  Dutton  v. 
State,  42  Neb.  804,  it  was  held  that  the  bridge  is  the  prop- 
erty of  the  public  and  a  part  of  the  public  highways  of 
the  state,  and  that  it  is  the  duty  of  the  commissioners  of 
Cass  county  to  keep  the  south  half  thereof  in  repair.    In 
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State  V.  Commissioners y  58  Neb.  244,  this  court  affirmed 
a  judgment  of  the  district  court  for  Cass  county  deny- 
ing a  mandamus  to  compel  the  commissioners  of  Cass 
county  to  repair  the  north  half  thereof.  In  Cass  County 
V.  Sarpy  County,  63  Neb.  813,  and  66  Neb.  473,  476,  the 
liability  of  Sarpy  county  to  Cass  county  for  repairs  was 
determined ;  while  in  Tske  v.  State,  72  Neb.  78,  it  was  held 
that  mandamus  would  lie  to  compel  Sarpy  county,  when 
notified  so  to  do  by  Cass  county,  to  either  join  in  a  contract 
to  make  repairs,  or  to  unequivocally  refuse  so  to  do.  From 
these  cases,  and  the  sections  ^f  the  statute  above  referred 
to,  it  seems  there  is  no  doubt  that  it  is  the  duty  of  the 
respondents  to  keep  this  bridge  in  repair,  if  they  have 
funds  at  their  disposal  reasonably  available  for  that  pur- 
pose. The  duty  to  repair  involves  the  duty  to  detenninc* 
and  specify  the  character  of  the  repairs  within  the  limits 
of  their  reasonable  discretion.  It  is  a  general  principle* 
that  the  building  of  bridges,  or  the  making  of  local  im- 
provements, is  a  discretionary  power  entrusted  to  public 
and  municipal  corporations,  and,  when  the  proper  author- 
ities have  in  good  faith  decided,  mandamus  will  not  issue 
to  compel  them  to  a  different  course.  Dillon,  Municipal 
Corporations  (4th  ed.),  sec.  836.  Such  was  the  rule 
adopted  in  State  v.  Kearney  County,  12  Neb.  6,  and  it 
was  there  applied  in  a  case  where  the  commissioners  had 
not  sufficient  funds  to  make .  all  the  repairs  demanded. 
Such,  it  seems  to  us,  must  be  the  rule. 

The  county  board  is  forbidden  by  statutory  provisions 
highly  penal  from  incurring  liabilities  beyond  its  legal 
levy  and  lawful  appropriation,  and  it  must  often  happen 
that  that  body  is  forced  to  choose  between  objects  of  ex- 
penditure both  of  which  are  necessary.  When  they  build 
or  repair  a  bridge,  the  commissioners  must  necessarily  de- 
cide npon  the  material  to  be  used  and  the  character  and 
design  of  the  structure.  If  from  their  experience  they  are 
convinced  that  the  original  design  of  a  structure  is  faulty, 
and  that  it  would  be  a  waste  of  public  money  to  recon- 
struct it  according  to  the  original  plan,  it  is  their  dut^  to 
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make  such  changes  as  in  their  best  judgment  are  neces- 
sary under  all  the  circumstances.  In  this  case  it  appears 
that  the  commissioners  of  Cass  county  had  on  hand  on 
January  7, 1907,  between  |10,000  and  $11,000  in  the  bridge 
fund,  to  be  used  in  making  such  repairs  as  were  then  neces- 
sary, and  as  would  likely  develop  in  the  six  months  to 
elapse  before  the  next  levy  should  become  available.  The 
commissioners,  being  residents  of  Cass  county,  would  have 
a  personal  knowledge  of  local  conditions,  the  character  and 
amount  of  travel  upon  the  different  highways,  and  the 
relative  importance  of  the  different  bridges.  Having  in 
charge  nearly.  1,600  bridges,  they  should  acquire  by  ex- 
perience the  capacity  to  judge  of  the  merits  of  different 
plans  and  methods.  With  these  opportunities,  they  havo 
decided :  First,  that  it  would  be  a  waste  of  public  money 
to  rebuild  this  bridge  according  to  the  original  plan,  and 
that  the  least  price  for  which  it  can  be  properly  con- 
structed is  f  14,000 ;  second,  that  there  are  8  other  bridges 
in  need  of  immediate  repair,  which  will  coat  f 7,300;  and, 
third,  that  the  bridges  last  above  mentioned  are  of  greater 
utility  to  the  taxpayers  of  the  county  of  Cass  than  the 
bridge  in  question,  and  that  the  travel  over  them  is  greater 
than  over  the  Louisville  bridge. 

The  form  of  the  stipulation  of  facts  precludes  the  re- 
lators from  asserting  that  these  were  not  the  honest  con- 
clusions of  the  commissioners.  Paragraph  14  of  the  state- 
ment stipulates  that  in  the  judgment  of  the  respondents 
the  bridge  as  heretofore  constructed  was  not  a  practical 
bridge,  while  paragraph  25  of  the  statement  stipulates 
that  paragraph  8  of  the  answer  states  the  judgment  and 
conclusions  of  the  commissioners,  and  paragraph  8  of  the 
answer  covers  the  second  and  third  conclusions  above 
stated.  The  word  "judgment"  is  here  used  as  synonymous 
with  "opinion"  and  "belief."  When  the  stipulation  agrees 
that  it  is  their  opinion,  it  necessarily  follows  that  it  must 
be  their  real  opinion,  and  therefore  their  honest  convic- 
tion. But  there  is  nothing  in  the  record  to  impeach  the 
soundness  of  their  conclusions.     There  is  no  evidence 
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offered  from  which  we  would  be  justified  in  arriving  at 
a  different  conclusion.  If  it  is  our  duty  to  determine 
whether  the  bridge  should  be  repaired  according  to  the 
original  plans  or  according  to  the  specifications  approved 
by  the  commissioners  of  Cass  county  for  that  purpose, 
we  are  without  any  data  upon  which  to  base  our  decision. 
If  it  is  our  duty  to  decide  whether  the  other  bridges  are 
in  need  of  immediate  repair,  there  is  nothing  before  us  to 
enable  us  to  form  a  correct  opinion.  Or,  again,  if  it  is 
our  duty  to  decide  whether  the  8  bridges  are  of  greater 
utility  than  the  Louisville  bridge,  the  facts  are  not  before 
us. 

The  decision  of  the  county  commissioners  of  Cass  county 
above  referred  to  being  made  within  the  limits  of  their  dis- 
cretion, and  not  impeached  for  bad  faith  nor  any  error 
shown  therein,  it  follows  that  they  would  not  have  enough 
money  left,  after  repairing  the  8  bridges,  to  repair  one- 
half  of  the  Louisville  bridge  according  to  the  plans  adopted 
by  them  and  approved  by  the  relator  Richey  at  the  time, 
and  scarcely  enough  to  repair  one-half  of  the  same  accord- 
ing to  the  original  plan  and  as  proposed  by  Mr.  Richey. 
For  us  to  say  that  the  commissioners  must  repair  the 
bridge  according  to  the  latter  plan  would  be  for  us  to 
decide  if  such  a  course  was  a  wise  expenditure  of  the  public 
funds,  or  whether  ordinary  prudence  and  economy  de- 
manded that  the  work  be  done  according  to  the  plans 
adopted  by  the  commissioners.  This  we  do  not  conceive 
it  our  duty  to  do ;  and,  if  it  were,  we  are  without  any  evi- 
dence upon  which  to  determine  the  question. 

So  far  as  Sarpy  county  is  concerned,  its  commissioners 
have  shown  a  determination  to  avoid,  if  possible,  any  ex- 
penditure upon  this  bridge.  They  evidently  have  not  the 
funds  available  to  pay  one-half  of  |14,000  for  the  repair  of 
the  bridge;  and  whether  they  have  sufficient  to  pay  one-half 
of  f7,600  depends  upon  whether  the  liabilities  for  the 
steel  bridge  advertised  for  October  11  and  contracted  for 
November  17,  1907,  should  be  deducted.  In  view  of  the 
conclusion  at  which  we  have  arrived  concerning  the  decis- 
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ion  of  the  commissioners  of  Cass  county,  it  is  unnecessary 
for  us  to  pass  upon  this  question. 
It  follows  that  the  peremptory  writ  must  be  denied. 

By  the  Court:    For  the  forgoing  reasons,  the  writ  is 
denied  and  the  case  dismissed. 

Writ  denied. 


James  J.  Buckley  v.  State  op  Nebraska. 

FttED  Mat  24,  1907.     No.  14,870. 

1.  Criminal  Law:  Evidence.    The  positive  testimony  of  one  apparently 

credible  witness  identifying  the  defendant  as  the  perpetrator  of 
the  crime  may  be  sufficient  to  support  a  conviction,  when  the 
defendant  is  shown  by  other  witnesses  to  have  been  In  the 
vicinity  of  the  commission  of  the  crime  at  the  time  it  was  com- 
mitted, and  there  is  no  explanation  of  his  presence  there,  and 
the  corpi^a  delicti  is  clearly  proved. 

2.  Bobbery:  Penalty.    The  statute  defining  the  crime  of  robbery  gives 

the  court  a  large  discretion  in  fixing  the  punishment.  This  dis- 
cretion is  to  be  exercised  according  to  the  aggravation  of  the 
crime  committed.  It  was  not  contemplated  by  the  legislature 
that  the  oxtrem?  penalty  allowed  by  the  statute  should  be  im- 
posed for  the  first  oifense,  when  any  mitigating  circumstances 
are  shown  in  the  evidence. 

Error  to  the  district  court  for  Douglas  county :  Abba- 
ham  L.  Sutton,  Judge.    Affirmed  as  modified. 

John  W.  Cooper  and  A.  G.  Wolfenharger,  for  plaintiif 
in  error. 

W.  T.  Thompson,  Attorney  General,  Grant  G.  Martin 
and  A.  G.  Murdoch,  contra. 

Sedgwick,  0.  J. 

The  defendant  in  the  district  court  for  Douglas  county 
was  convicted  of  th6  crime  of  robbery  as  defined  in  sec- 
ion  13  of  the  criminal  code.  He  complains  of  two  principal 
matters  in  which  he  contends  that  the  judgment  of  the  trial 
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court  was  erroneous.  First :  That  the  verdict  against  him 
is  not  supported  by  the  evidence;  and,  second,  that  his 
piinishinent  is  excessive. 

1.  The  first  contention  is  based  mainly  upon  the  lack 
of  evidence,  as  he  thinks,  to  identify  him  as  the  person  who 
committed  the  crime.    On  the  evening  of  November  9, 1905, 
Mr.  Healey  was  alone  in  his  saloon  in  South  Omaha,  when 
two  men  entered.    One  of  them  presented  a  revolver  and 
commanded  Mr.  Healey  to  hold  up  his  hands.  Mr.  Healey 
was  overawed  and  at  once  complied,  and,  while  he  was  so 
under  the  control  of  the  man  with  the  revolver,  the  other 
stranger  took  the  money  from  the  register,  amounting  to 
about  f9,  and,  after  warning  Mr.  Healey  that  if  he  gave 
alarm  within  ten  minutes  he  would  be  killed,  they  left 
with  the  money  they  had  secured.    Mr.  Hea^ej  i<len titled 
the  defendant  as  the  man  who  threatened  him  with  t\w 
revolver.     He  is  very  positive  in  this  testimony,  and  ap- 
pears,  so  far  as  the  evidence  contained  in  the  record  shows, 
to  have  been  a  fair  and  intelligent  witnc\ss.    He  is  to  some 
extent  supported  in  this  identification  by  several  witnesses, 
one  of  whom  testifies  that  he  left  Mr.  Healey's  saloon  a 
few  minutes  before  the  time  that  Mr.  Healey  testifies  that 
the  robbers  entered.     This  witness  testifies   that,  as  he 
went  out  of  the  door  of  the  saloon,  he  passed  two  men 
whom  he  describes  substantially  as  the  two  men  are  de- 
scribed by  Mr.  Healey,  and  he  positively  identified  this  de- 
fendant as  one  of  these  two  men.    There  was  an  electric 
street  light  in  front  of  the  saloon  door,  from  50  to  75 
feet  distant,  and  the  witness  obtained  a  fair  view  of  the 
personal  appearance  and  the  countenance  of  the  man  who 
he  is  certain  was  this  defendant.    The  record  discloses  no 
reason   for  rejecting  the  testimony   of  these  witnesses, 
nor  for  concluding  that  the  jury  ought  not  to  have  be- 
lieved them,  and,  if  this  evidence  is  believed,  it  was  suffi- 
cient, supported  as  it  was  by  that  of  several  other  wit- 
nesses, to  justify  the  conviction.  We  are  satisfied  that  this 
verdict  ought  not  to  be  set  aside  for  want  of  evidence  to 
support  it. 
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2.  The  conviction,  as  before  stated,  was  under  section 
13  of  the  criminal  code.  The  punishment  prescribed  for 
the  crime  there  defined  is  "imprisonment  in  the  peniten- 
tiary not  more  than  fifteen  nor  less  than  three  years/' 
This  defendant  was  given  the  extreine  penalty  allowed  by 
law.  The  legislature  has  left  a  wide  margin  for  the  exer- 
cise of  discretion  by  the  trial  court.  The  defendant  is  a 
man  nearly  50  years  of  age.  So  far  as  the  evidence  dis- 
closes this  is  his  first  serious  offense.  The  record  shows 
that  he  had  been  in  jail  shortly  before  this  crime  was  com- 
mitted, but  for  what  offense,  if  any,  is  not  shown.  The 
statute  defines  this  crime  in  these  words :  "If  any  person 
shall  forcibly,  and  by  violence,  or  by  putting  in  fear,  take 
from  the  person  of  another  any  money  or  personal  prop- 
<*rty,  of  any  value  whatever,  with  the  intent  to  rob  or 
steal.^'  The  statute  contemplates  various  degrees  of  guilt 
in  the  crime  of  robbery,  calling  for  punishment  varying 
from  three  years  in  the  penitentiary  to  five  times  that 
length  of  time.  Was  the  offense  committed  by  this  de- 
fendant of  the  most  aggravated  nature  possible?  If  so, 
the  punishment  imposed  was  contemplated  by  the  legis- 
lature when  the  statute  was  enacted.  The  crime  com- 
mitted was  by  no  means  of  so  trifling  a  nature  as  apx)ears 
to  be  contended  in  the  brief  of  defendant's  counsel.  The 
conduct  of  the  defendant,  as  described  by  the  complaining 
witness,  indicates  a  dangerous  man.  If  he  was  without 
prior  experience  in  crimes  of  this  character,  he  evidently 
had  thoroughly  considered  his  course  of  procedure  in 
executing  it.  There  was  no  hesitation  or  delay  on  his  part, 
and,  when  they  had  secured  the  money,  they  cursed  Mr. 
Flealey  because  the  amount  was  so  small,  and  debated  be- 
tween themselves  the  propriety  of  killing  him  then  and 
there.  The  crime  of  robbery  has  always  been  considered  a 
serious  and  aggravated  offense.  To  trespass  upon  the 
property  of  another,  to  interfere  with  his  personal  liberty, 
to  threaten  his  life  under  circumstances  that  make  it  seem 
probable  that  the  threat  will  be  executed,  to  steal  his  prop- 
erty, and  to  gain  possession  of  his  money  for  that  purpose 
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by  a  combination  of  these  crimes,  constitutes  this  crime  of 
robbery,  which  society  has  always  considered  to  call  for 
severe  punishment.    But  the  crime  was  not  of  the  most 

aggravated  form  of  robbery  possible.  The  amount  stolen 
was  small.  The  crime  was  committed  in  a  business  place, 
and  not  in  a  dwelling  house,  and  no  actual  injury  was 
done  either  to  the  person  or  property  of  the  complaining 
witness  except  the  taking  of  the  small  amount  of  money. 
To  a  man  of  nearly  50  years  of  age,  imprisonment  in  the 
penitentiary  for  15  years  is  a  terrible  punishment  indeed. 
It  is  virtually  imprisonment  for  life.  Such  severe  sen- 
tences, more  than  anything  else,  tend  in  after  years  to 
arouse  public  sympathy  for  the  criminal,  which  sometimes 
leads  to  the  unreasonable  exercise  of  the  pardoning  power. 
Nothwithstanding  the  confidence  we  have  in  the  discre- 
tion of  the  trial  judge  who  heard  the  evidence  in  this  case, 
we  believe  that  this  sentence  ought  to  be  reduced.  There 
have  undobutedly  been  convictions  of  the  crime  of  robbery 
calling  for  less  punishment  than  this,  but  there  have  been 
many  in  which  the  crime  was  much  more  serious,  as  the 
records  of  this  court  will  show. 

The  sentence  is  reduced  to  imprisonment  in  the  peni- 
tentiary for  ten  years,  and  the  judgment  so  modified  is 

afRrmed. 

Judgment  accordingly. 


Fred  Beckman,  appellee,  v.  Lincoln  &  Northwestern 

Railroad  Company,  appellant. 


I 

»  FmED  Mat  24,  1907.    No.  14,987. 


1.  Eminent  Domain:  Exebgise  of  Rioht.  A  railroad  company  cannot 
exercise  the  I'ight  of  eminent  domain,  except  to  take,  hold  and 
appropriate  so  much  real  estate  as  may  be  necessary  for  the 
location,  construction  and  convenient  use  of  its  own  road,  and 
it  has  no  authority  to  take  land  for  the  use  of  another  company 
in  the  construction  of  the  road  of  the  latter. 
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2. :   ^.     A  railroad  com];».ny  which  has  leased  its  lines 

may,  if  the  lease  so  provide,  extend  its  lines  for  the  benefit  of 
its  lessee,  and  for  this  purpose  may  maintain  condemnation 
proceedings  in  its  own  name. 

3. :  Injunction:  EvmENcs.    Where  a  plaintiff.  In  an  i^ction  to 

restrain  a  railroad  company  from  entering  upon  his  land  and 
constructing  a  railroad,  pleads  that  the  defendant  company  has 
instituted  condemnation  proceedings  and  deposited  the  damages 
as  required  by  law,  and  that  the  road  is  being  constructed  across 
his  land  pursuant  to  such  proceedings,  and  that  the  proceedings 
are  void  because  the  road  is  in  fact  being  constructed  by  and 
for  another  company,  the  burden  is  upon  him  to  prove  the 
latter  allegation. 

4.  Evidence  examined,  and  held  insufficient  to  establish  the  plaintiff's 
allegation  that  the  road  is  not  in  fact  being  constructed  by  and 
for  the  corporation  which  is  seeking  to  obtain  the  right  of  way 
by  condemnation  proceedings. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Reversed  and  dismissed. 

J.  W.  Deweese  and  F.  E.  Bishop,  for  appellant. 
Field,  Ricketts  &  Ricketts,  contra. 

Sedgwick,  0.  J. 

This  action  is  brought  to  restrain  the  Lincoln  &  North- 
western Railroad  Company,  a  corporation,  from  entering 
upon  the  plaintiff's  land  and  constructing,  or  permitting 
the  Chicago,  Burlington  &  Quincy  Railway  Company  to 
construct,  a  railroad  thereon,  claiming  the  right  by  virtue 
of  certain  condemnation  proceedings.  The  defendant,  the 
Lincoln  &  Northwestern  Railroad  Company,  was  incor- 
porated under  the  laws  of  this  state  in  1879  to  construct  a 
line  of  railroad  from  the  city  of  Lincoln,  Nebraska,  to 
Columbus,  Nebraska,  and  thence  to  the  north  boundary  of 
the  state.  The  road  has  been  constructed  as  far  as  to 
Columbus.  In  the  following  year  it  leased  its  right  of  way 
and  all  of  its  property  and  franchises  to  the  Burlington 
&  Missouri  River  Railway  Company  in  Nebraska  (a  cor- 
poration also  organized  under  the  laws  of  this  state)  for 


Vol.  79]  JAKUAltY  TERM,  1907.  91 


Beckman  v.  Lincoln  &  N.  W.  R.  Co. 


the  period  of  999  years.  Afterwards  the  Chicago,.  Bur- 
lington &  Quincy  Railroad  Company  purchased  the  road 
and  property  of  the  Burlington  &  Missouri  River  Railway 
Company,  including  the  lease  from  the  defendant  com- 
pany. In  May,  1906,  the  defendant  company  began  pro- 
ceedings in  the  county  court  of  Lancaster  county  to  con- 
demn a  right  of  way  across  the  plaintiff's  land  for  the  con- 
struction of  a  railroad.  On  its  application,  appraisers 
were  appointed  and  the  plaintiflE's  damages  appraised,  and 
the  amount  so  found  was  deposited  by  the  defendant  com- 
pany with  the  county  court,  and  afterwards  appeals  were 
taken  by  both  parties  to  the  district  court.  Those  appeals 
are  still  pending.  While  the  application  was  pending  in 
the  county  court,  and  before  the  damages  had  been  as- 
sessed, the  plaintiff  sought  to  question  in  that  court  the 
right  and  authority  of  the  defendant  to  exercise  the  right 
of  eminent  domain,  but  was  not  permitted  to  do  so  by 
reason  of  lack  of  jurisdiction  to  deterinine  such  a  question. 
The  plaintifif  then  began  this  action  in  the  district  court 
for  Lancaster  county.  Upon  the  trial  of  the  action  in  the 
district  court,  judgment  was  entered  enjoining  the  defend- 
ant as  prayed,  and  from  that  judgment  the  defendant  has 
appealed  to  this  court. 

1.  The  defendant  objects  that  the  plaintiff  is  not  entitled 
to  relief  by  injunction,  and  that  the  relief  which  the  plain- 
tiff seeks  could  only  be  obtained  in  an  action  of  qito  war- 
ranto to  determine  the  rights  and  powers  of  the  defend- 
ant corporation.  We  do  not  see  any  merit  in  this  objec- 
tion. The  matters  complained  of  in  the  petition  are  not 
that  the  defendant  is  seeking  to  exercise  powers  not  given 
it  by  its  articles  of  incorporation  under  the  law.  It  is  not 
claimed  that  the  defendant  is  without  the  general  power  to 
exercise  the  right  of  eminent  domain,  but  that  its  at- 
tempted exercise  of  that  right  in  this  particular  case  is 
unlawful.  There  can  be  no  doubt  that  a  court  of  equity 
may  enjoin  a  corporation  from  exercising  its  corporate 
powers  in  an  unlawful  manner  to  the  injury  of  an  indi- 
vidual, when  the  ordinary  course  of  the  law  affords  no 
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adequate  remedy.  Under  the  law  of  this  state,  as  it  haR 
been  construed,  thelandowner,  when  his  property  is  taken 
by  a  railroad  corporation  in  condemnation  proceedings 
by  virtue  of  the  rij»ht  of  eminent  domain,  has  no  adequate 
remedy  in  those  proceedinjijs  against  the  wrongful  taking 
of  the  property  for  other  purposes  than  for  the  necessary 
uses  of  the  corporation  seeking  to  condemn  the  land.  In 
Mattheis  v,  Fremont,  E.  d  M,  V,  R.  Co.,  53  Neb.  681,  it 
is  determined  that  the  county  court  has  no  jurisdiction  to 
afford  such  relief.  An  appeal  to  the  district  court  does 
not  vacate  or  supersede  the  proceedings  in  the  countv  court 
so  as  to  prevent  tlie  railroad  company  from  proceeding 
with  the  constructi(m  of  its  road  upon  the  land,  which 
may  be  completed  and  the  road  in  operation  before  the 
matter  is  finally  heard  in  the  district  court.  Any  relief 
that  the  district  court  might  then  afford  cannot  be  said  to 
be  adequate.  On  the  other  hand,  it  is  equally  clear  that 
the  corporate  existence  of  the  defendant  cannot  be  at- 
tacked, nor  its  right  to  exist  and  exercise  its  corporate 
franchises  challenged  by  a  private  individual  in  this  form 
of  action. 

2.  The  contention  of  the  plaintiff  is,  in  substance,  that 
the  defendant  is  not  engaged  in  the  construction  of  the  line 
which  crosses  his  land,  but  that  the  same  is  being  con- 
structed by  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  for  its  own  use  and  benefit;  that  the  nearest 
point  on  defendant's  line  of  railroad  is  more  than  two 
miles  from  his  premises,  and  that  the  condemnation  pro- 
ceedings are  not  prosecuted  in  good  faith  for  the  proper 
use  of  the  defendant,  and  are  in  fraud  of  plaintiff's  rights. 
The  contention  of  the  plaintiff  that  "a  railroad  company 
cannot  use  its  powers  of  eminent  domain  to  acquire  a 
right  of  way  for  another  company's  road"  is  manifestly 
right.  "Such  corporation  is  authorized  to  enter  upon  any 
land  for  the  purpose  of  examining  and  surveying  its  rail- 
road line,  and  may  take,  hold  and  appropriate .  so  much 
real  estate  as  may  be  necessary  for  the  location,  construc- 
tion and  convenient  use  of  its  road."   Ann.  St.,  sec.  9967. 
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It    clearly    has    no    authority    to    take    land    for    the 
use    of    another    company    in    the    construction    of   the* 
poad  of  the  latter.     No  one  would   contend   that  this 
defendant    company    could    go    into    a    distant    county 
of    the    state    and    condemn    land    for    the    construe 
tion    of   a   road    in .  which    it   would    have   no    interest 
when  constructed,  a  road  that  would  be  the  property  of 
another  company  and  used  exclusively  by  that  other  com- 
pany.    The  Lincoln  &  Northwestern  Railroad  Company 
may  condemn  land  necessary  for  the  construction  of  its 
road,  but  it  cannot  condemn  land  for  the  construction  of 
a  road  by  and  for  the  Chicago,   Burlington  &  Quincy 
Railroad  Company,  or  any  other  company,  and  the  princi- 
pal question  in  this  case  is  whether  this  land  is  being  takc^ii 
for  the  construction  of  the  road  of  the  defendant  in  this 
action,  or  whether  it  is  in  fact  being  taken  for  the  con- 
struction of  the  road  of  the  Chicago,  Burlington  &  (iuincA 
Railroad  Company.    It  appears  from  the  record  tliat  the 
latter  company,  which  is  sometimes  spoken  of  as  the  "Bur- 
linerton"  operates  a  line  of  road  from  Chicago,  througli 
Omaha  and  Lincoln,  to  Denver,  and  that  the  road  of  the* 
defendant  company,  as  before  stated,  extends  from  Lincoln 
to  Columbus.     The  two  roads  are  thus  connected  for  in- 
terchange of  traffic  at  Lincoln.     Tliey  use  the  Lincoln 
"yards"  in  common  and  have  done  so  for  many  years. 
The  improvements  now  being  made  involve  a  reconstruc- 
tion of  the  lines  of  both  roads  west  and  northwest  of  Lin- 
coln, and  also  of  the  railroad  yards  used  in  common.   The 
particular  part  of  the  road  in  question  is  to  extend  from 
a  point  near  Denton,  which  is  a  few  miles  west  of  Lincoln 
on  the  Burlington  line,  into  these  common  yards,  and  to- 
gether with  other  improvements  and  lines  will  afford  a  new 
route  of  connection  between  the  two  lines. 

It  is  argued  in  the  brief  that  this  new  line  in  question, 
extending  as  it  does  from  the  Burlington  line  to  the  yards 
used  in  common,  is  intended  principally,  if  not  entin^lv. 
for  the  use  of  the  Burlington  company,  and  must  for  that 
reason  be  held  to  be  an  extension  of  the  Burlington  }\m\ 
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and  not  a  branch  of  the  defendant's  line.  We  do  not  think 
that  this  distinction  is  meritorious.  The  statute  provides 
that  railroad  companies  may  "construct  branches  from  the 
main  line  to  other  towns  and  places  within  the  limits  of 
this  state. *'  Ann.  St.,  sec.  9953.  Trester  v.  Missouri  P.  B. 
Co.y  33  Neb.  171.  If  the  yards  used  in  common  are  the 
yards  of  the  Burlington  company,  and  the  defendant  com- 
pany's road  runs  into  those  yards,  it  might  extend  its  line 
through  those  yards  to  another  road,  and  so  make  con- 
nections therewith.  In  such  case  the  state  would  not  be 
interested  in  the  question  as  to  which  company  was  in 
fact  building  the  connecting  line.  The  statute  quoted 
will  not  admit  of  a  construction  that  would  prohibit  the 
defendant  company  from  building  such  connection,  and  as 
(hat  part  of  the  line  which  is  in  question  here  connects 
with  both  roads,  and  will  or  may  be  used  by  both  roads  in 
the  interchange  of  traffic,  it  is  clear  that  either  road  might 
build  the  line,  and  the  road  that  was  so  building  the  line 
in  good  faith  might  exercise  the  right  of  eminent  domain 
to  secure  the  necessary  right  of  way  for  that  purpose. 
When  the  defendant  leased  its  right  of  way  and  property 
and  franchises  to  the  Burlington  &  Missouri  River  Rail- 
way Company  for  999  years,  as  before  stated,  that  company 
took  over  the  property  and  began  operating  the  same  in 
connection  with  its  other  lines  of  road,  until  it  was  con- 
solidated with  its  successor,  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  which  latter  company  has  since 
been  and  still  is  operating  the  same  in  the  same  manner. 

The  effect  of  this  lease  and  the  rights  of  the  parties  there- 
to in  r^ard  to  condemnation  proceedings  were  considered 
and  determined  in  Deitricks  v.  Lincoln  d  N.  W.  R,  Co.^  13 
Neb.  361,  and  OottscMlk  v.  Lincoln  £  N,  W.  R.  Co.,  14 
Neb.  389,  and  it  was  held  that  the  fact  that  this  defendant 
had  executed  a  lease  of  all  of  its  property  for  so  long  a 
term,  with  the  conditions  and  provisions  set  forth  in  the 
opinions  referred  to,  did  not  prevent  the  defendant  com- 
pany from  extending  its  lines  for  the  benefit  of  the  lessee, 
and  that  in  doing  so  this  defendant  might  maintain  con- 
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demnation  proceedings  in  its  own  name.  We  consider 
these  cases  as  settling  the  law  upon  these  questions  in  this 
state,  and  they  are  well  supported  by  authorities  in  other 
jurisdictions.  Mayor  and  Aldermen  of  Worcester  v. 
Norwich  d  W.  R.  Co.,  109  Mass.  103 ;  Chicago  d  W.  I.  R. 
Go.  V.  Illinois  C.  R.  Co.,  113  111.  156;  Lower  v.  Chicago, 
B.  d  Q.  R.  Co.,  59  la.  563;  Chicago  d  A,  R.  Co.  v.  People, 
152  111.  230,  38  N.  E.  1075;  State  v.  Superior  Court,  31 
\Vash.  445,  72  Pac.  89.  The  railroad  company  seeking  to 
condemn  land  can  only  do  so  when  the  land  is  necessary 
for  the  construction  of  its  road ;  but,  on  the  other  hand,  a 
railroad  company  which  has  leased  its  road  and  franchises 
and  property  for  a  term  of  years  may  still  make  exten- 
sions and  build  branch  lines,  and  the  fact  that  the  same  are 
to  be  used  by  another  company,  its  lessee,  and  that  other 
company  is  to  have  the  exclusive  beneficial  interest  in  the 
use  of  the  property,  will  not  prevent  the  prosecution  of 
condemnation  proceedings  in  the  name  of  the  company 
that  is  actually  building  the  same.  If  it  is  the  road  of  the 
defendant  that  is  being  constructed,  the  condemnation 
proceedings  should  be  in  the  name  of  the  defendant,  but, 
if  it  is  the  road  of  some  other  company  that  is  being  con- 
structed, then  the  condemnation  proceedings  could  not  be 
maintained  by  this  defendant. 

The  question  at  issue  is  one  of  fact,  and  not  of  law, 
and  requires  an  examination  of  the  record.  The  trial  .is 
one  de  novo  in  this  court,  under  section  681(i  of  the  code, 
and  must  be  determined  here  in  accordance  with  the  ordi- 
nary rules  governing  the  burden  of  proof  and  the  com- 
petency and  materiality  of  the  evidence.  The  first  point 
necessary  to  determine  is  upon  whom  is  the  burden  of 
proof. 

In  every  case,  all  allegations  necessary  to  the  plaintiff 
to  make  out  his  case  and  entitle  him  to  the  relief  he  asks 
mufit  be  proved  by  him.  If  an  allegation  material  to  the 
plaintiff's  case  is  essentially  negative  in  its  character  the 
rule  remains  the  same.  '^Whenever  under  the  rules  of 
■abstantive  law  applicable  to  the  rights  or  liabilities  in 
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dispute  between  the  parties,  an  affirmative  case  requires 
proof  of  a  material  negative  allegation,  the  party,  whether 
plaintiflf  or  defendant,  has  the  burden  of  proving  it.*'  16 
Cyc.  927,  and  cases  cited.  This  proposition  is  discussed  at 
large  in  Goodwin  v.  Smith,  72  Ind.  113,  and  in  a  note  to 
the  same  case  in  37  Am.  Kep.  148.  The  court  in  its  opin- 
ion, quoting  from  a  prior  case  in  the  same  court,  said: 
"Where  the  plaintiff  grounds  his  right  of  action  on  a 
negative  allegation,  the  establishment  of  which  is  an 
essential  element  in  his  case,  he  is  bound  to  prove  it, 
though -negative  in  its  terms."  In  Stokes  v.  Stokes,  155 
N.  Y.  581,  it  was  said  in  the  syllabus  (50  N.  E.  342)  that 
the  defendant,  "was  bound  to  establish  his  defense  or 
counterclaim,  although  it  required  the  proof  of  a  n^ative, 
and  that  he  did  not  sustain  this  burden  of  proof  by  testi- 
fying that  he  deposited  the  bonds  as  security  for  the  notes, 
without  stating  that  they  were  deposited  for  no  other 
purpose,"  and  the  court,  quoting  from  the  case  of  Lamb 
V.  Gumden  d  A.  B.  d  T.  Co.,  46  N.  Y.  271,  said:  "It  some- 
times occurs,  in  the  progress  of  a  trial,  that  a  party  hold- 
ing the  affirmative  of  the  issue,  and  consequently  bound  to 
prove  it,  introduces  evidence,  which,  uncontradicted, 
proves  the  fact  alleged  by  him.  It  has,  in  such  cases,  fre- 
quently been  said  that  the  burden  of  proof  was  changed 
to  the  other  side;  but  it  was  never  intended  thereby  that 
the  party  bound  to  prove  the  fact  was  relieved  from  this ; 
and  that  the  other  party,  to  entitle  him  to  a  verdict,  was  re- 
quired to  satisfy  the  jury  that  the  fact  was  not  as  alleged 
by  hift  adversary.  In  such  cases,  the  party  holding  the 
affirmative  is  still  bound  to  satisfy  the  jury  affirmatively 
of  the  truth  of  the  fact  alleged  by  him,  or  he  is  not  en- 
titled to  a  verdict," — citing  several  other  cases.  In  Brown 
V.  King,  46  Mass.  173,  the  court  said:  "Where  a  party 
grounds  his  title  on  an  allegation,  whether  affirmative  or 
negative,  he  must  prove  it.  Presumptive  evidence  of  title, 
although  sufficient  to  make  out  a  good  prima  facie  case, 
does  not  necessarily  change  the  burden  of  proof."  In  Royal 
Ins.  Go.  V.  Schwing,  87  Ky.  410, 9  8.  W.  242,  the  court,  after 
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stating:  that  averments  that  were  necc^ssary  in  the  petition 
must  be  proved  by  the  plaintiff,  alth<)iij>h  they  were  of  a 
n(  j^ative  character,  said :  "The  defendant,  however,  if  th(» 
l>;»tition  was  defective,  cured  the  defect  by  pleading  the 
'act  that  the  fire  resulted  from  the  fall  of  the  building;  still 
this  did  not  place  the  burden  on  the  company,  if  the  plain- 
tiflp  w^as  required  to  aver  and  prove  the  nonexistence  of  a 
state  of  facts  that  would  exonerate  the  company  from 
liability  when  developed."  In  Cook  r,  Guirkin  cC  Co,,  119 
N.  C.  13,  25  S.  E.  715,  the  court  quoted  with  approval  from 
1  Wharton,  Evidence  (3d  ed.),  sec.  354,  as  follows:  "When  . 
ever,  whether  in  plea,  or  replication,  or  rejoinder,  or  sur- 
rejoinder, an  issue  of  fact  is  reached,  then,  whether  the 
party  claiming  the  judgment  of  the  court  asserts  an 
affirmative  or  negative  proposition,  he  must  make  good 
his  assertion.  On  him  lies  the  burden  of  proof."  In 
(iilhon  &  Barber  v.  Price ^  18  Nev.  109,  the  court  said: 
"Where  a  party  grounds  his  right  of  action  upon  a  nega- 
tive allegation  he  must  prove  it.  It  is  then  material,  and 
a  denial  raises  a  material  issue."  See,  also,  a  full  discus- 
sion of  the  proposition  and  of  the  meaning  and  applica- 
tion of  the  rule  in  2  Ency.  Evi.  802,  where  the  rule  is  thus 
stated:  "It  is  now  well  settled  that  if  a  negative  alle- 
gation is  essential  in  asserting  a  right,  whether  on  the 
I)art  of  the  plaintiflf  or  defendant,  the  one  asserting  the 
right  has  the  burden  of  proving  the  negative  although  he 
may  have  failed  to  make  such  allegation." 

There  has  been  much  discussion  by  various  courts  on 
the  subject  of  burden  of  proof,  and  whether  the  burden  of 
proof  does  op  can  in  any  case  shift  during  the  progress  of 
the  trial.  It  is  clearly  pointed  out  in  the  authority  last 
cited  that  upon  the  substantive  issues  between  the  parties 
the  burden  of  proof  never  shifts ;  that  the  words  "burden 
of  prooP  are  sometimes  used  in  a  secondary  sense;  and 
in  many  cases  the  party  having  the  burden  of  proof  is 
assisted  by  presumptions.  In  some  cases  the  pre- 
sumptions are  so  strong  that  his  adversary  is  requirefl 
10 
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first  to  introduce  some  proof.  To  say,  under  such 
circumstances,  that  his  adversary  has  tlie  burden  of. 
proof  means  only  that  he  has  the  burden  to  introduce  a 
c(»rtain  quantum  of  proof,  and,  when  he  has  done  so,  tlie 
issue  is  tried  and  the  evidence  weighed  as  upon  any  other 
issue,  tlie  party  making  the  alleviation  having  the  burden 
of  proof  upon  that  issue.  This  is  the  logical  use  of  the 
words  "l)urden  of  proof/'  The  party  making  the  allega- 
tion of  fact,  whether  it  be  an  affirmative  or  a  negative, 
must,  when  the  evidence  is  all  in,  have  furnished  more 
proof  upon  that  fact  than  his  adversary  has,  or  he  fails 
to  establish  his  case.  It  is  in  this  sense  that  the  authorities 
above  cited  hold  that,  when  the  allegation  of  a  negative 
fact  is  necessary  to  the  statement  of  the  plaint! tT's  case, 
the  burden  of  proof  is  upon  him  who  alleges  it  to  establish 
his  case. 

The  plaintiff  in  this  case  assumed  this  burden  upon  the 
trial.  He  alleged  in  his  petition  that  the  defendant  had 
begun  condemnation  proceedings  in  the  county  court  to 
obtain  a  right  of  way  across  his  land;  that  the  amount  of 
his  damages  occasioned  by  the  taking  of  the  land  had  been 
ascertained  and  allowiHl  by  the  proceedings  in  the  county 
court;  that  the  amount  had  been  deposited  by  the  company 
pursuant  to  the  statute;  that  he  had  taken  appeal  from 
the  allowance  of  these  damages  to  the  district  court,  where 
the  same  is  now  pending;  and  that  in  pursuance  of  those 
proceedings  a  railroad  was  being  built  across  his  land.  His 
petition  shows  that  the  road  was  being  built  for  actual  use 
as  a  public  railroad,  and  that  it  will  be  an  important  part 
of  a  public  system  of  railroads,  so  that  the  allegations  of 
his  petition  show  that  it  is  a  plain  case  of  right  to  con- 
demn this  right  of  way,  except  for  one  controlling  fact 
which  he  alleges  to  exist,  viz.,  that  this  road  across  his 
land  is  being  built  by  and  for  another  corporation  as 
owner  thereof,  and  not  by  and  for  the  company  instituting 
the  condemnation  proceedings,  so  that  his  cause  of  action 
that  he  has  nleadod  and  presented  to  the  court  depends 
(»nti]'ely  upon  this  allegation.     If  the  road  is  being  built 


Vol.79]  JANUARY  term,  1907.  Ui! 


Beckman  v.  Lincoln  &  N.  W.  R.  Co. 


by  and  for  another  company,  his  action  can  be  maintained. 
If  it  is  being  built  by  and  for  the  company  which  in- 
stituted the  condemnation  proceedings,  lie  has  no  cause 
of  action.  "The  party  who  would  be  defeated  if  ivo 
evidence  were  given  on  either  side  must  first  produce 
his  evidence/^  Code,  sec.  283.  We  must  take  the  issues 
as  they  are.  The  plaintiff  has  presented  a  case  wfiich 
depends  upon  the  allegations  of  the  ownership  of  the 
road  which  is  being  built,  and  "plainly  upon  this  issue, 
so  presented,  he  has  the  burden  of  proof.  To  maintain 
this  issue  on  his  part  he  called  Mr.  Westervelt  as  a  wit- 
ness. This  witness  was  employed  as  a  right  of  w^ay  man 
to  procure  the  right  of  way  for  this  road.  He  asked 
this  witness  for  livhom  he  was  acting  in  procuring  this 
right  of  Vay,  and  the  witness  testified  that  he  was  acting 
for  this  defendant.  This  was  direct  testimony  that  this 
defendant  was  building  this  road  as  owner  thereof,  and 
it  is  not  weakened  by  the  fact  that  the  witness  testified 
that  he  was  the  agent  for  the  defendant.  Agency  may  not 
be  established  by  proof  of  unsw^orn  declarations  of  the 
supposed  agent,  but  the  testimony  of  the  agent  himself 
is  direct  evidence  of  the  fact  of  his  employment,  and 
is  not  weakened  by  the  fact  that  he  is  in  a  position*  to 
know  for  whom  he  is  acting.  The  plaintiff  also  proved 
by  this  witness  that  he  also  acted  as  right  of  way  agent 
for  the  Chicago,  Burlington  &  Quincy  Bailroad  Company, 
and  that  this  company  operates  a  line  of  road  from  Chi- 
cago to  Denver^  which  line  is  owned  by  several  distinct 
corporations,  and  that  all  of  the  lines  of  these  corpora- 
tions were  either  owned  or  leased  by  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  and  that  the  line 
of  roaid  now  being  operated  runs  through  Mr.  Beck- 
man's  land.  The  plaintiff  also  proved  by  the  witness 
that  the  checks  which  he  drew  in  payment  for  right  of 
way  for  the  construction  of  this  new  line  of  road  in 
question  were  drawn  upon  the  Chicago,  Burlington  & 
Quincy  Railroad  Company;  that  he  receives  his  salary 
as  right  of  way  man  from  the  Chicago,  Burlington  & 


^ 


100  NEBRASKA  RJEPORTS.  [Vol.  79 


Beckman  y.  Lincoln  &  N.  W.  E.  Co. 


Quincy  Railroad  Company,  but  each  month  he  makes  an 
apportionment  of  his  salary  among  the  different  subsid- 
iary companies,  which  is  sent  to  the  auditor  and  charged  to 
the  different  railroads.  It  appears  from  his  evidence  that 
the  money  used  to  pay  for  the  right  of  way  for  this  new 
line  is  furnished  by  the  Chicago,  Burlington  &  Quincy 
Bailroad  Company.  It  also  appears  from  the  evidence  of 
this  witness  that  the  vouchers  given  for  the  checks 
drawn  upon  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  for  money  used  in  the  building  of  this  line,  and 
in  paying  for  the  right  of  way,  and  in  paying  the  damages 
for  injuries  to  the  crop  of  the  tenant  upon  the  land  in 
question,  were  marked  with  the  letters  "A.  P.  E.  L.  & 
N.  W.";  that  these  letters  stand  for  the  words  "Author- 
ized for  Expenditure  Lincoln  &  Northwestern";  and  that 
they  are  so  identified  for  the  purpose  of  enabling  the 
auditor  of  accounts  to  charge  the  expense  of  procuring 
this  right  of  way  and  building  this  line  to  the  defendant, 
the  Lincoln  &  Northwestern  Railroad  Company.  The 
plaintiff  admits  that  so  far  as  his  damages  are  concerned 
it  is  immaterial  whether  this  railroad  is  to  be  built  by  the 
one  or  by  the  other  corporation,  he  stands  upon  his  strict 
legal  rights,  and  alleges  that  the  fact  is  that  the  railroad 
is  not  being  built  by  the  corporation  in  whose  name  the 
right  of  way  is  being  condemned  as  the  owner  of  the 
road,  and  he  insists  that  the  evidence  which  he  has  pro- 
duced is  suflftcient  to  establish  that  fact.  It  seems  clear 
that  he  has  not  established  that  fact  by  a  preponderance 
of  the  evidence.    , 

The  defendant  offered  in  evidence  a  paper  purporting  to 
be  a  copy  of  the  minutes  of  a  meeting  of  the  board  of 
directors  of  the  defendant  company  authorizing  the  con- 
struction of  the  line  in  question.  This  document  was 
excluded  by  the  district  court  as  secondary  evidence.  This 
ruling  of  the  district  court  was  probably  correct 

The  plaintiff  has  failed  in  the  proof  necessary  to  estab- 
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lish  his  cause  of  action,  and  the  judgment  of  the  district 
court  is  therefore  reversed  and  the  case  dismissed. 


Reversed. 


State,  ex  rei..  Wiijjam  P.  Collins,  relator,  v.  O.  W. 
Gardner,  Treasurer,  et  al.,  respondents. 

Piled  May  24.  1907.    No.  14,545. 

1.  Schools  and  School  Districts:  Warrants:  Payment.  There  is  no 
restriction  in  the  school  law  upon  the  power  of  school  district 
officers  to  issue  Warrants  in  payment  of  teachers'  wages  and 
current  expenses  payable  out  of  the  general  fund,  and  warrants 
issued  for  a  liability  of  this  nature  incurred  during  previous 
years  may  be  paid  out  of  funds  derived  from  taxes  levied  and 
collected  during  the  current  year. 


2.  : :   .     The  general  fund  of  a  school  district  is 

a  continuing  fund  upon  which  warrants  may  be  issued,  and  if 
not  paid  for  want  of  funds  they  may  be  registered  under  the 
provisions  of  the  warrant  act,  sections  10850,  10851,  Ann.  St., 
and  paid  in  the  order  of  their  registration,  upon  the  accumula- 
tion of  money  in  the  fund  upon  which  they  are  drawn. 

3.  ■ — :    :    :    Mandamus.     Mandamus  will  not  compel 

school  district  officers  to  appropriate  and  set  apart  the  entire 
revenue  of  the  district  for  general  purposes  to  the  payment  of 

.  registered  warrants,  if  the  effect  will  be  to  close  the  schools 
and  deprive  the  children  of  the  district  of  a  common  school 
education,  but  will  require  such  officers  to  set  apart  so  much  of 
said  fund  as  is  necessary  to  maintain  a  common  school  for  the 
shortest  time  provided  by  law  and  at  the  least  possible  expense, 
and  use  the  remainder  of  the  fund  in  payment  of  such  warrants 
in  the  order  of  their  registration. 

Original  application  for  a  writ  of  mandamus  to  com- 
pel respondcmts,  as  school  district  officers,  to  apply  cer- 
tain moneys  in  payment  of  school  warrants.  Writ  to 
iAsve  if  a  showing  of  certain  facts  is  made  within  a  | 

reasonable  timej  othenoise  the  writ  to  he  denied. 
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A.  G,  Greenlee y  C,  H,  Eubanlc  and  A.  J.  Saicyer,  for 
relator. 

Gardner  &  White,  A.  F.  Moore  and  Hainer  &  Smith, 
contra. 

Barnes,  J. 

This  is  an  orijrinal  application  for  a  writ  of  mandamus. 
Tho  respondents  are  r(\speetively  the  treasurer,  director 
and  moderator  of  sehooj  disti*ict  No.  16  of  Scott's  BluflF 
county.  It  appears  that  the  relator  holds  bv  purchase 
and  assiji^unient  a  larjije  number  of  school  district  warrants 
of  the  said  district,  issued  at  intervals  between  Ihvember 
1,  1902,  and  January  31,  1905.  About  |2,700  worth  of 
said  warrants  were  issued  for  the  payment  of  t(»achers' 
wages,  and  the  remainder  of  them,  amountin<>-  to  about 
|!300,  are  for  incidental  expens(\*<.  Soon  after  the  issu- 
ance of  these  warrants,  the  payees  presented  tliem  to  the 
treasurer  for  payment.  They  were  not  paid  for  want  of 
fun<ls,  and  the  treasurer  thereupon  registered  them,  giv- 
ing each  a  number  in  the  order  of  its  presentation.  It  is 
alU^ged  in  the  petition  that  the  treasurer  of  said  school 
district  is  receiving,  and  is  about  to  receive,  in  each  of 
said  funds,  large  sums  of  money  from  the  levy  of  taxes  fop 
the  year  1905  from  the  state  apportionment  fund,  and 
from  other  sources;  that  the  respondents,  as  officers  of 
said  school  district,  have  directed  its  treasurer  to  apply 
said  moneys  to  the  payment  of  the  current  expenses  of 
said  school  district  during  the  school  year,  commencing 
the  first  Monday  of  July,  1905,  to  the  exclusion  of  the  pay- 
ment of  the  relator's  warrants;  that  the  treasurer  of  said 
district  refuses  to  apply  the  said  moneys,  or  any  part  of 
them,  so  coming  or  about  to  come  into  his  hands,  to  the 
payment  of  the  relator's  warrants;  that  said  treasurer 
threatens  to  and  will  apply  any  and  all  moneys  realized 
from  said  sources  during  the  school  year,  commencing  on 
the  first  Monday  in  July,  1905,  to  the  payment  of  tke 
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expenses  incurred  during  said  school  year,  and  warrants 
drawn  in  payment  therefor;  and  refuses  to  apply  any  of 
the  moneys  so  realizcnl  to  the  payment  of  the  warrants 
owned  by  the  relator.  It  is  further  alleged  that  the  taxes 
still  outstanding  'for  years  previous  to  the  school  year  of 
1905,  and  the  moneys  accruing  to  said  district  from  other 
sources  for  such  years,  are  entirely  insufficient  to  pay 
the  warrants  owned  by  this  relator,  and  if  the  defendants 
are  permitted  to  expend  all  of  said  fund  received  for 
the  year  1905  for  the  current  expenses  incurred  by  them 
in  conducting  the  school  in  said  district  for  that  year,  to 
the  exclusion  of  the  payment  of  any  part  of  the  relator's 
warrants,  he  will  be  without  remedy,  will  have  no  means 
of  collecting  the  moneys  ilue  him  on  said  warrants,  and 
his  claim  against  the  district  thereon  will  be  defeated 
and  whoUv  lost. 

In  response  to  the  alternative  writ,  respondents  have 
answered,  admitting  the  issuance  and  registration  of  the 
warrants  in  question  and  the  relator's  ownership  thereof. 
They  also  admit  that  they  intend  to  apply  the  revenue 
collected  from  the  levy  of  1905  and  the  state  apporti(  >n- 
raent  fund  to  the  payment  of  the  current  expenses  of  Iho 
school  year,  beginning  in  July,  1905,  and  also  that  the 
revenue  available  from  other  sources  consists  of  small 
amounts  derived  from  tuition  received  from  nonresident 
pupils,  which  has  been  turned  into  the  teachers'  fund  for 
the  said  school  year,  to  be  paid  out  on  teachers'  warrants 
drawn  for  that  year.  The  answer  also  contains  the  fol- 
lowing: "Respondents,  further  answering,  allege  that  at 
the  annual  meeting  of  the  legal  voters  of  school  district 
No.  16,  held  on  the  last  Monday  in  June,  1905,  the  trus- 
tees of  said  district  presented  an  estimate  showing  the 
amount  of  money  required  for  the  maintenance  of  schools 
in  said  district  during  the  coming  year;  that  the  legal 
voters  a*^  said  meeting  thereupon  determined  the  amount 
of  money  required  for  said  school  maintenance,  and  voted 
the  same  to  the  amount  of  $1,600,  which  was  divided  as 
follows:   Teachers'  fund,  eighteen  mills;  incidental  fund. 
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seven  mills.  That  all  of  the  money  so  voted  and  levied, 
together  with  the  state  apportionment  and  accruing  money 
for  tuition,  is  necessary  to  pay  the  expenses  of  maintain- 
ing its  school  for  the  said  school  year."  And  the  fore- 
going is  assigned  by  the  respondents  as  a  justification  for 
their  refusal  to  pay  the  relator^s  warrants  in  the  order  of 
their  registration.  No  evidence  was  taken,  and  the  case 
has  been  presented  to  us  upon  the  pleadings,  oral  argu- 
ments and  briefs. 

It  is  the  contention  of  the  relator  that  he  is  entitled  to  a 
peremptory  writ  commanding  the  respondents  to  apply 
all  of  the  moneys  coming  into  the  fund  in  question  to  the 
payment  of  his  warrants  in  the  order  of  their  registration. 
Sections  10850-10852,  Ann.  ^t.,  provide,  in  substance, 
that  all  warrants  upon  the  state  treasury,  the  treasury 
of  any  county,  city  or  school  district,  or  other  municipal 
corporation,  shall  be  paid  in  the  order  of  their  presenta- 
tion; that  each  treasurer  shall  keep  a  warrant  register, 
which  shall  show  the  number,  date  and  amount  of  each 
warrant  presented  and  registered,  the  particular  fund 
upon  which  the  same  is  drawn,  and  the  date  of  presenta- 
tion. And  section  10853  of  said  statutes  reads  as  follows : 
"It  shall  be  the  duty  of  every  such  treasurer  to  put  aside  in 
a  separate  and  sealed  package,  the  money  for  the  payment 
of  each  registered  warrant,  in  the  order  of  its  registration, 
as  soon  as  money  sufficient  for  the  payment  of  such  war- 
rant is  received  to  the  credit  of  the  particular  fund  upon 
which  the  same  is  drawn."  The  relator  insists  that  these 
sections,  together  with  section  11039  of  said  statutes, 
require  us  to  grant  him  the  relief  for  which  he  prays. 
It  is  provided  by  the  last  numbered  section  that  the  l^al 
voters  at  any  annual  meeting  shall  determine  by  vote  the 
number  of  mills  on  the  dollar  of  the  assessed  valuation 
which  shall  be  levied  for  all  purposes,  except  for  the  pay- 
ment of  bonded  indebtedness,  which  number  shall  be 
sufficient  to  maintain  a  school  in  the  manner  and  for  the 
time  provided  in  section  14  of  the  school  law  (Ann.  St. 
sec.  11042),  but  not  exceeding  25  mills  in  any  one  year; 
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provided,  that  in  districts  liavinj?  four  children  or  less  of 
school  age  the  levy  shall  not  exceed  the  sum  of  |400  in 
any  year,  and  in  districts  having  more  than  four  and 
less  than  sixteen  children  of  school  age  the  levy  shall 
not  exceed  the  sum  of  |50  a  child,  in  addition  to  the  above?; 
that  the  tax  so  voted  shall  be  reported  by  the  district 
I)oard  to  the  county  clerk,  and  shall  be  levied  by  the  county 
lK)ard  and  collected  as  other  taxes.  The  fund  thus  created 
has  been  commonly  known  and  designated  as  the  general 
school  district  fund.  Tliis  is  the  fund  out  of  which  the 
current  expenses  of  the  district  are  paid,  and  warrants 
may  be  dr^wn  against  it,  whether  there  is  money  in  the 
school  district  tretisury  to  its  credit  or  not. 

Discussing  the  nature  of  this  fund,  in  the  case  of  Zini 
merman  r.  Htatc,  60  Xel).  (533,  it  was  said:  "But  a 
different  purpose  is  disclosed  with  respect  to  ordinary 
current  expenses.  They  are  to  be  paid  out  of  the  taxes 
levied  for  the  yeai*  in  which  they  are  incurred.  The 
school  year  commences  on  the  second  Monday  of  July. 
*  *  *  At  the  annual  school  meeting  held  on  the  last 
Monday  in  June  •  *  *  the  qualified  voters  are  author- 
ized to  determine  'the  amount  necessary  to  be  expendnl 
the  succeeding  year,  and  to  vote  a  tax  on  the  property  of 
rhe  district  for  the  payment  of  the  same.'  ♦  ♦  ♦  This 
language  admits  of  only  one  construction.  It  means  thar 
the  general  expenses  of  each  school  year  shall  be  paid 
out  of  the  taxes  levied  at  the  annual  meeting  held  just 
Ijrior  to  the  commencement  of  such  year.  The  taxes  so 
levied  constitute  a  fund  against  which  warrants  may  be 
drawn;  and  such  warrants,  when  presented  to  the  dis- 
trict treasurer,  are,  in  default  of  cash,  required  to  be  jvgis- 
tered  and  paid  in  the  order  of  their  registration.  ♦  *  * 
They  bear  interest  from  the  time  they  are  presented  to 
the  treasurer,  *  *  ♦  and,  under  the  act  of  1895,  the 
linking  funds  of  the  district  may  be  invested  in  them.'* 
The  nature  of  this  fund  was  again  under  consideration  in 
School  District  v.  Fislce,  61  Neb.  3,  where  it  was  said: 
"It  is  contended,  however,  that,  although  it  may  be  held 
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that  the  iudobtedness  incurred  by  the  district  for  these 
services  is  payable  out  of  tlie  general  fund,  that  at  tlie 
(inie  the  contract  was  made  and  the  indebtedness  created 
there  was  no  money  in  this  fund  witli  which  to  pay  for 
them,  and  that  for  that  reason  the  contract  of  the  board 
was  void.  There  is  no  express  limitation  of  the  kind  sug- 
gested by  statute  placed  upon  school  boards,  and  in  the 
ibseni  e  th(»reof  this  court  would  be  verv  reluctant  to  de 
flare  such  a  rule.  To  do  so  would  cripple  many  school 
listricts,  for  out  of  this  fund  most  of  the  money  which  goes 
.oward  maintaining  public  schools  must  come,  and  it  is 
not  always  possible  to  have  money  in  this  fund  at  all 
times  during  the  school  year  to  maintain  them  and  keeji 
them  open  to  pupils.  The  taxes  had  been  levied  to  creatt* 
the  general  fund  and  the  amount  of  such  lew  had  not 
been  exhausted.  This  was  sufficient  to  constitute  a  fund 
:igainst  which  warrants  may  be  drawn." 

Again,  this  is  an  original  action  in  this  court,  and  we 
may  take  judicial  notice  of  the  fact  that  the  last  biennial 
report  of  the  state  superintendent  of  public  instruction 
shows  that  at  the  close  of  the  school  year  ending  July 
13,  1903,  the  indebtedness  of  the  school  districts  in  this 
state,  not  secured  by  bonds,  amounted  to  $646,182.18. 
This  fact  seems  to  bear  out  the  contention  of  the  relator 
that  the  law  lias  uniformly  been  construed  by  school  dlR- 
trict  officers,  since  its  first  enactment,  to  mean  that  the 
fund  for  school  maintenance  is  a  continuing  fund  upon 
which  warrants  may  be  drawn  for  current  expenses,  with- 
out regard  to  the  amount  of  taxes  levied  each  year,  and 
(hat  such  warrants,  if  not  paid  for  want  of  funds,  may  be 
registered  and  paid  in  the  order  of  their  registration,  as 
soon  as  the  funds  are  available  for  that  purpose. 

It  is  contended  by  the  respondents,  however,  that  by 
amendment  the  legislature  of  1905  changed  the  provisions 
of  section  11039,  supra,  so  as  to  limit  the  power  of  the 
board  to  exi)end  the  money  raised  for  school  maintenance 
to  expenses  to  be  incurred  during  the  current  year  only ; 
but  an  examination  of  the  whole  course  of  legislation 
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upon  this  point  convinces  us  that  this  was  not  the  purpose 
of  the  amendment.  The  only  substantial  change  in  the 
law  made  by  the  amendment  was  to  require  the  school 
trustees  to  submit  a  statement  of  the  necessary  expenses 
to  carry  on  the  business  of  the  district  to  the  voters  at 
their  annual  meeting,  for  the  purpose  of  assisting  them  in 
making  a  final  estimate  of  the  amount  of  money  required 
to  properly  conduct  the  schools  for  the  ensuing  year. 
The  power  to  finally  determine  the  requisite  amount  was 
still  left  with  the  voters,  which,  however,  is  limited  to  25 
mills  on  the  dollar  valuation.  It  seems  clear  that  the 
voters  still  have  the  power  to  vote  a  tax  to  the  full  amount 
of  such  limitation;  and  the  words,  "school  support"  or 
"amount  necessary  to  be  expended  during  the  ensuing  year 
for  school  purposes,"  or  "amount  required  for  support  of 
schools  during  the  fiscal  year,  next  ensuing,"  are  only  used 
to  designate  and  distinguish  the  fund  created  thereby  from 
other  funds,  such  as  the  bond  or  building  fund,  and  the 
like 

The  warrants  which  the  relator  holds  evidence  a  proper 
liability  of  the  district  incurred  for  a  lawful  and  proper 
purpose.  The  district  officers  had  power  to  issue  them  as 
an  evidence  of  its  liability.  They  are  payable  out  of  the 
teachers'  fund  and  incidental  fund  of  the  district,  which 
are  a  part  of  the  general  fund,  and  this  general  fund  is  a 
continuing  one  upon  which  warrants  may  be  issued,  and, 
if  not  paid  for  want  of  funds,  may  be  registered  under  the 
provisions  of  the  registration  act.  It  is  apparent,  how- 
ever, that  school  district  No.  16  has  been  extravagant  in 
its  expenditures,  and  for  the  present  benefit  has  sacrificed 
its  future  good.  It  finds  itself  in  an  unfortunate  situ- 
ation, due  alone,  however,  to  its  own  extravagance,  and  it 
must  be  content  to  do  as  any  honest  individual  does  when 
his  indebtedness  exceeds  his  present  ability  to  pay.  It 
must  curtail  its  expenditures  so  that  its  income  may  pro- 
vide a  fund  with  which  to  pay  its  debts.  The  law  pro- 
vides that  upon  a  proper  showing  the  district  may  still 
draw  its  proportionate  share  of  the  state  school  funds, 
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although  unable  to  maintain  a  school  for  the  whole  period 
required  by  the  school  law ;  and  if  it  were  not  for  the  fact 
that  the  children  of  school  age  residing  in  said  district 
are  entitled,  under  the  constitution  and  laws  of  this  state, 
to  the  benefits  of  a  common  school  education,  we  would 
be  disposed  to  grant  the  relator  the  full  relief  prayed  for 
by  his  petition,  and  require  the  respondents  to  apply  all 
of  the  money  coming  into  the  general  fund  of  the  district 
to  the  payment  of  the  relator's  warrants  in  the  order  of 
their  registration.  However,  by  section  6,  art.  VIII  of 
the  constitution,  it  is  provided:  "The  legislature  shall 
provide  for  the  free  instruction  in  the  common  schools 
of  this  state  of  all  persons  between  the  ages  of  five  and 
twenty-one  years."  It  is  further  provided  by  section  7 
of  said  article:  "Provision  shall  be  made  by  general  law 
for  an  equitable  distribution  of  the  income  of  the  fund  set 
apart  for  the  support  of  the  common  schools,  among  the 
several  school  districts  of  the  state,  and  no  appropriation 
shall  b(»  made  from  said  fund  to  any  district  for  the  year 
in  Avliich  school  is  not  maintained  at  least  three  months." 
These  provisions  have  been  properly  supplemented  by 
statute,  and  it  is  the  legislative  policy  of  this  state  to  see 
to  it  that  the  persons  thus  entitled  to  a  common  school  edu- 
cation shall  not  be  deprived  of  its  benefits. 

So  we  are  constrained  to  hold  that  the  respondents,  in 
this  case,  should  be  required  to  make  a  division  of  the 
funds  in  question,  and  set  apart  so  much  thereof  as  may 
be  necessary  to  maintain  a  common  school  for  the  least 
time  which  would  enable  the  district  to  receive  its  proper 
share  of  the  state  apportionment  fund,  at  the  least  possi- 
ble expense,  and  apply  the  balance  of  the  general  fund  to 
the  payment  of  the  relator's  warrants  in  the  order  of 
their  registration.  That  this  is  a  proper  solution  of  the 
question  involved  in  this  controversy  seems  to  be  settled 
by  the  opinion  in  Weasel  v.  Weir,  33  Neb.  35.  In  that 
case  a  writ  of  mandamus  was  applied  for  to  compel  the 
county  board  to  include  in  the  estimate  of  exi)en8es  for 
the  current  year  an  amount  for  the  payment  of  certain 
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warrants  held  by  the  relator  against  the  county.  Th7. 
defense  there  made  was  the  same,  in  substance,  a.s  tlu- 
one  interposed  in  this  case,  to  wit,  that  the  actual  neces- 
sary expenses  of  running  the  county  for  the  current  vear 
would  amount  to  a  sum  equal  to  the  entire  revenue  of  the 
county;  that  there  would  be  nothing  left  to  pay  the  in^ 

X^""""".^^  "'"  ''"'^*^  '^^""^^  ''^  I^^'«^i«°«  y^ars,  and 
herefore  the  county  commissioners  were  justified  in  re- 

fusmg  to  provide  for  the  payment  of  the  relator's  claims 
rhe  court  said:  «If  it  be  true  that  the  respondents  mav 
lawfully  exhaust  all  the  revenues  of  the  county  for  cur- 
rent expenses  without  making  any  provision  for  the  pav- 
mait  of  the  just  indebtedness  of  the  county  already  incur 
red,  then  the  only  alternative  left  the  relator  is  a  vote  of 
the  people  of  the  county  authorizing  the  levying  of  a  tax 
for  the  payment  of  his  claims.    And  should  such  a  quos- 
tion  be  submitted  to  a  vote  of  the  people,  it  might  fail  to 
carry.     We  do  not  think  the  relator  is  compelled  to  sub 
mit  to  such  an  alternative.    His  claims  arc  just,  and  th<> 
mdebtedness  was  incurred  in  carrying  on  the  county  gov- 
ernment.    If  the  indebtedness  was  so  large  that  its  pay- 
ment would  aljsorb  so  much  of  the  revenues  of  the  countv 
as  to  leave  the  county  board  practically  without  means 
to  meet  the  current  expenses  of  the  county  government, 
we  might  be  called  upon  to  require  only  a  portion  of  tin' 
plaintiff's  claims  to  be  paid  in  one  year  and  the  balance 
out  of  future  tax  levies.     So  far  as  is  disclosed  bv  this 
record  the  relator's  claims  constitute  the  entire  indebted- 
ness of  the  county  which  has  not  been  provided  for.     It 
is  not  believed  that  the  payment  of  these  claims  out  of 
the  next  tax  levies  will  seriously  embarrass  the  countv." 
The  writ,  therefore,  was  allowed. 

School  districts  in  this  state  are  limited  in  the  amount 
of  taxes  which  they  may  levy  and  collect  to  25  mills  on 
the  dollar  of  their  assessed  valuation  for  all  purposes, 
except  for  the  payment  of  bonds  and  the  purchase  and 
lease  of  school  houses.  It  was  held  in  Dairson  County 
n  Clark,  58  Neb.  7oC>:    "A  tax  to  pay  a  judgment  against 
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although  unable  to  maintain  a  school  for  the  whole  period 
required  by.  the  school  law ;  and  if  it  were  not  for  the  fact 
that  the  children  of  school  age  residing  in  said  district 
are  entitled,  under  the  constitution  and  laws  of  this  state, 
to  the  benefits  of  a  common  school  education,  we  would 
be  disposed  to  grant  the  relator  the  full  relief  prayed  for 
by  his  petition,  and  require  the  respondents  to  apply  all 
of  the  money  coming  into  the  general  fund  of  the  district 
to  the  payment  of  the  relator's  warrants  in  the  order  of 
their  registration.  However,  by  section  6,  art.  VIII  of 
the  constitution,  it  is  provided:  "The  legislature  sball 
provide  for  the  free  instruction  in  the  common  schools 
of  this  state  of  all  persons  between  the  ages  of  five  and 
twenty-one  years."  It  is  further  provided  by  section  7 
of  said  article:  "Provision  shall  be  made  by  general  law 
for  an  equitable  distribution  of  the  income  of  the  fund  set 
apart  for  the  support  of  the  common  schools,  among  the 
several  school  districts  of  the  state,  and  no  appropriation 
shall  be  made  from  said  fund  to  any  district  for  the  year 
in  which  school  is  not  maintained  at  least  three  months." 
These  provisions  have  been  properly  supplemented  by 
statute,  and  it  is  the  legislative  policy  of  this  state  to  see 
to  it  that  the  pei-sons  thus  entitled  to  a  common  school  edu- 
cation shall  not  be  deprived  of  its  benefits. 

So  we  are  constrained  to  hold  that  the  respondents,  in 
this  case,  should  be  required  to  make  a  division  of  the 
funds  in  question,  and  set  apart  so  much  thereof  as  may 
be  necessary  to  maintain  a  common  school  for  the  least 
time  which  would  enable  the  district  to  receive  its  proper 
share  of  the  state  apportionment  fund,  at  the  least  possi- 
ble expense,  and  apply  the  balance  of  the  general  fund  to 
the  payment  of  the  relator's  warrants  in  the  order  of 
their  registration.  That  this  is  a  proper  solution  of  the 
question  involved  in  this  controversy  seems  to  be  settled 
by  the  opinion  in  Wessel  v.  Weir,  33  Neb.  35.  In  that 
case  a  writ  of  mandamus  was  applied  for  to  compel  the 
county  board  to  include  in  the  estimate  of  expenses  for 
the  current  year  an  amount  for  the  payment  of  certain 
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warrants  held  by  the  relator  against  the  county.     Th(» 
defense  there  made  was  the  same,  in  substance,  as  the 
one  interposed  in  this  case,  to  wit,  that  the  actual  neces- 
sai-y  expenses  of  running  the  county  for  the  current  year 
would  amount  to  a  sum  equal  to  the  entire  revenue  of  the 
county;  that  there  would  be  nothing  left  to  pay  the  in 
debtedness  of  the  county  incurred  in  previous  years,  and 
therefore  the  county  commissioners  were  justified  in  re- 
fusing to  provide  for  the  payment  of  the  relator's  claims. 
The  court  said:  ^'If  it  be  true  that  the  respondents  may 
lawfully -exhaust  all  the  revenues  of  the  countv  for  cur 
rent  expenses  without  making  any  provision  for  the  pay- 
ment of  the  just  indebtedness  of  the  county  already  incur 
red,  then  the  only  alternative  left  the  relator  is  a  vote  of 
the  people  of  the  county  authorizing  the  levying  of  a  tax 
for  the  payment  of  his  claims.    And  should  such  a  ques 
tion  be  submitted  to  a  vote  of  the  people,  it  might  fail  to 
carry.     We  do  not  think  the  relator  is  compelled  to  sul) 
mit  to  such  an  alternative.    His  claims  arc*  just,  and  the 
indebtedness  was  incurred  in  carrying  on  the  county  gov- 
ernment.    If  the  indebtedness  Avas  so  large  that  its  pay- 
ment would  absorb  so  much  of  the  revenues  of  the  county 
as  to  leave  the  county  board  practically  without  means 
to  meet  the  current  expenses  of  the  county  government, 
we  might  be  called  upon  to  require  only  a  portion  of  th(» 
plain tiflf's  claims  to  be  paid  in  one  year  and  the  balanoi- 
out  of  future  tax  levies.     So  far  as  is  disclosed  by  this 
record  the  relator's  claims  constitute  the  entire  indebted- 
ness of  the  county  which  has  not  been  provided  for.     It 
is  not  believed  that  the  payment  of  these  claims  out  of 
the  next  tax  levies  will  seriously  embarrass  the  county." 
The  writ,  therefore,  was  allowed. 

School  districts  in  this  state  are  limited  in  the  amount 
of  t^xes  which  they  may  levy  and  collect  to  25  mills  on 
the  dollar  of  their  assessed  valuation  for  all  purposes^ 
except  for  the  payment  of  bonds  and  the  purchase  and 
lease  of  school  houses.  It  was  held  in  Dairson  County 
v.  Clark,  58  Neb.  756^:    "A  tax  to  pay  a  judgment  against 
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provided  that  in  the  year  1899,  and  annually  thereafter^ 
a  tax  of  one  mill  upon  the  dollar  shall  be  levied  on  all 
taxable  property  in  the  state,  the  proceeds  to  constitute  a 
fund  to  be  expended  under  the  directions  of  the  regents 
of  the  university  of  Nebraska,  for  the  maintenance  of  said 
university,  and  for  buildings  and  improvements.  That, 
pursuant  to  this  statute,  the  board  of  equalization  has 
('ach  year  levied  a  tax  of  one  mill  on  the  dollar  upon  the 
grand  assessment  roll  of  the  state  for  said  purpose.  To 
make  the  proceeds  of  said  one  mill  tax  available,  the  l^is- 
lature  on  the  4th  day  of  April,  1907,  duly  passed  an  act 
appropriating  the  proceeds  thereof  for  the  purposes  speci- 
fied in  section  19,  ch.  87,  supra,  which  act  was  duly  ap- 
proved by  the  governor  on  April  9,  1907,  and  section  1 
of  said  appropriation  act  reads  as  follows :  "The  proceeds 
of  the  one  mill  university  tax  for  the  years  1907  and  1908 
and  so  much  of  the  proceeds  of  the  one  mill  tax  for  the 
years  1905  and  1906  as  was  not  appropriated  at  the  last 
session  of  the  legislature  are  hereby  appropriated  for  the 
biennium  ending  March  31,  1909  to  the  use  of  the  state 
university  for  current  expenses,  buildings  and  perma- 
nent improvements,  as  directed  in  section  19,  chapter  87, 
Compiled  Statutes  of  Nebraska  of  the  year  1905."  (Here 
follows  an  estimate  of  the  principal  items  of  expenditure. ) 
"The  foregoing  are  estimates  for  the  information  of  the 
legislature.  The  enumeration  shall  not  preclude  the 
regents  from  using  more  for  one  item  and  less  for  another 
if  in  their  judgment  it  becomes  necessary."  Laws  1907, 
ch.  151,  sec.  1.  On  April  26, 1907,  the  relator  presented  to 
the  respondent  a  certificate  of  the  board  of  university 
regents,  executed  by  its  president  and  secretary,  as  re- 
el uired  by  law,  which  certificate  recited  that  the  relator 
was  entitled  to  ?25  for  services  rendered  for  the  university 
as  instructor  in  the  biennium,  beginning  April  1, 1907,  and 
payable  from  the  temporary  university  fund;  that  the 
respondent  examined  and  allowed  the  claim,  but  refused 
to  issue  a  warrant  to  the  relator  therefor,  on  the  sole 
ground  that  a  sufficient  amount  of  taxes  had  not  been  paid 
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into  the  state  treasury  with  which  to  pay  said  claim. 
Kelator  further  alleges  that  the  assessed  value  of  real 
estate  fixed  by  the  state  board  of  equalization  in  the  year 
1904,  and  in  force  until  the  year  1908,  is  |185,790,126,  and 
the  one  mill  tax  aforesaid  will  therefore  produce  in  the 
biennium  1371,580.26,  against  which  no  warrant  has  beeu 
drawn;  that  the  assessment  of  personal  property  for  thi* 
vear  1907  has  not  vet  been  made,  and  the  relator  is  unable 
to  state  at  this  time  what  the  entire  assessment  roll  will 
be,  but  the  assessed  valuation  of  taxable  property  in  1905 
was  1304,470,961,  and  in  1906  was  1313,060,801 ;  that  tho 
I^islature  of  1905  appropriated  from  the  one  mill  levy  for 
that  year  the  sum  of  f 558,000  for  the  use  of  the  university 
as  aforesaid,  leaving  a  balance  of  |28,000  in  said  fund 
unappropriated;  that  under  the  provisions  of  sections 
1-3,  ch.  93,  Comp.  St.  1905,  it  is  the  duty  of  the  state 
treasurer  to  register  state  warrants  in  the  order  of  pre- 
sentation when  the  funds  in  the  treasury  are  insufficient 
to  pay  the  same;  that  by  reason  of  this  provision  it  is  the 
duty  of  the  auditor  to  issue  warrants  against  the  appro- 
priation, whether  or  not  the  taxes  are  actually  collected 
at  the  time  the  warrant  is  applied  for;  that  the  relator 
is  therefore  entitled  to  a  warrant  for  his  said  claim,  re- 
gardless of  the  fact  that  the  proceeds  of  the  one  mill  tax 
above  mentioned  has  not  been  collected  and  paid  into  the 
state  treasury. 

To  this  petition  the  respondent  has  filed  a  general  de- 
murrer, thereby  admitting  the  facts  above  recited,  and 
upon  the  issue  of  law  thus  raised  the  question  involved  iu 
this  controversy  is  to  be  determined. 

The  respondent  contended  upon  the  hearing  that  thero 
is  no  fund  provided  by  law  against  which  the  warrant 
sought  to  be  obtained  by  the  relator  can  be  drawn;  that 
there  is  no  law  in  force  requiring  the  one  mill  levy,  which 
is  mentioned  in  the  relator's  petition  to  be  made,  because 
that  part  of  section  19,  ch.  87,  Comp.  St.,  which  provides 
for  such  a  levy  was  repealed  by  implication  by  section  134, 
11 
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art.  I,  ch.  77  of  the  general  revenue  law,  1903,  as  it  now 
appears  in  the  Compiled  Statutes.  It  is  a  universal  rule 
that  repeals  by  implication  are  not  favored,  and  it  is  only 
when  two  statutes  relating  to  the  same  subject  are  so 
repugnant  to  each  other  that  both  cannot  be  enforced 
that  the  last  enactment  will  be  held  to  supersede  the 
former  and  repeal  it  by  implication.  Beha  v.  State,  67 
Neb.  27.  Again,  all  statutes  should  be  so  construed,  if 
possible,  as  to  give  effect  to  every  provision  thereof,  and 
an  act  should  not  be  placed  in  antagonism  with  another 
act  unless  such  was  the  manifest  purpose  and  object  of 
the  legislature. 

Having  in  mind  these  well-established  rules,  we  come 
now  to  consider  the  two  provisions  of  our  statutes  which 
bear  upon  the  subject  under  consideration.  Section  19, 
( li.  87,  Comp.  St.  1905,  provides,  ajnong  other  things,  as 
follows:  "The  temporary  university  fund  shall  consist  of 
the  proceeds  of  investments  of  the  permanent  fund; 
*  *  *  and  a  tax  of  one  mill  upon  the  dollar  of  valu- 
ation of  the  grand  •assessment  roll  of  the  state,  which  tax 
shall  be  levied  in  the  year  1899  and  annually  thereafter. 
All  moneys  accruing  to  this  fund  are  hereby  appropriated 
for  the  maintenance  of  the  university  including  buildings 
and  permanent  improvements  and  the  same  may  be  ap- 
1)1  ied  by  the  board  of  regents  to  any  and  all  university 
needs."  And  the  board  of  equalization  since  the  year  1899 
has  each  year  levied  the  one  mill  tax  above  specified  accord- 
ing to  the  provisions  of  the  statute  just  quoted,  and  each 
legislature  since  that  year  has  appropriated  the  proceeds 
of  that  tax  to  the  use  of  the  university.  Section  134,  art  I, 
ch.  77,  of  the  general  revenue  law,  1903,  reads  as  follows: 
"The  state  board  shall  determine  the  amount  of  all  taxes 
required  for  state  purposes,  and  the  rate  of  taxation 
upon  all  property  in  the  state  nec-essary  to  raise  the  same, 
and  make  the  levy  of  such  taxes  throughout  the  state.  The 
rate  of  the  general  state  tax  shall  be  sufficient  to  realize 
the  amount  necessary  to  meet  appropriations  made  by  the 
l(»giRlature  for  the  year  in  which  the  tax  is  levied,  and  an 
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additional  sum  not  exceeding  twenty  per  cent,  of  the 
amount  of  any  existing  state  indebtedness,  and  not  exceed- 
ing in  all  five  mills  on  the  dollar  valuation.  The  rate  of 
the  state  school  tax  shall  not  be  less  than  one-half  mill 
nor  more  than  one  and  one-half  mills  on  the  dollar  valu- 
ation." There  does  not  appear  to  be  any  repugnancy  be- 
tween the  statutes  quoted.  One  contains  a  provision  al- 
lowing the  state  board  to  levy  a  five  mill  tax,  if  necessary, 
for  the  state  general  fund,  and  one  and  one-half  mills  for 
the  common  school  fund,  while  the  other  specifically 
directs  the  board  to  make  a  levy  of  one  mill  for  the  sup- 
port of  the  state  university.  Both  statutes  can  be  en- 
forced, therefore  one  of  them  does  not  repeal  the  other  by 
implication.  Again,  a  special  statute  relating  to  a  par- 
ticular subject  will  not  ordinarily  be  held  inconsistent 
with  a  general  enactment  that,  but  for  the  special  stat- 
ute, would  have  included  the  subject  matter  of  the  latter. 
In  such  a  case  the  general  act  operates  according  to  its 
terms  on  all  the  subjects  embraced  therein,  except  the 
particular  one  which  is  the  subject  of  the  special  act, 
and  this  is  so  whether  the  general  and  special  provi- 
sions are  contained  in  the  same  statute  or  in  independent 
acts  adopted  at  the  same  or  different  times.  Kountze 
V.  Omaha,  63  Neb.  52.  Applying  the  foregoing  rules  to  the 
facts  in  the  case  at  bar,  there  seems  to  be  no  escape  from 
the  conclusion  that  the  statute  providing  for  the  special 
one  mill  levy  for  the  temporary  university  fund  is  in 
force,  notwithstanding  the  section  of  the  general  revenue 
law  above  quoted. 

It  is  contended,  however,  that  there  may  be  no  fund 
provided  for  the  payment  of  the  claim  in  question  because 
the  state  board  of  equalization  may  not  levy  the  university 
tax.  This  contention  hardly  merits  our  consideration. 
The  law  presumes  that  officers  will  perform  their  duties, 
and  it  is  not  to  be  believed  that  the  state  board  will 
refuse  or  neglect  to  make  the  levy  in  question;  and,  if 
they  should  do  so,  they  may  be  coerced  by  the  courts 
to  perform  that  duty. 


116  NEBRASKA  REPORTS.  [Vol.  79 


state  T.  Searle. 


It  is  contended,  however,  that  the  appropriation  in 
question  is  not  a  specific  appropriation,  and  therefore  is 
in  conflict  with  that  part  of  section  22,  art.  Ill,  of  the  con- 
stitution which  provides :  "No  money  shall  be  drawn  from 
the  treasury  except  in  pursuance  of  a  specific  appropri- 
ation made  by  law/'  As  we  understand  the  respondent's 
contention  on  this  point,  it  rests  on  the  proposition  that 
the  amount  of  the  one  mill  levy  is  indefinite  and  uncertain 
because  the  amount  of  the  grand  assessment  roll  for  the 
years  1907  and  1908  is  still  undetermined.  A  like  ques- 
tion was  before  us  in  the  case  of  State  v.  Bahcock,  24 
Neb.  787.  It  appeared  in  that  case  that  the  legislature 
of  1887  passed  an  act  providing  for  the  sale  of  lots  and 
lands  belonging  to  the  state  in  the  city  of  Lincoln;  and 
it  was  further  provided  in  said  act :  "The  amount  derived 
from  the  sale  of  said  lots  and  lands  is  hereby  appropriated 
out  of  the  capitol  building  fund  to  aid  in  the  completion 
and  furnishing  of  said  capitol  building."  Laws  1887, 
ch.  85,  sec.  5.  The  lands  and  lots  were  sold,  and  the 
amount  of  the  sale  was  f78,878,  part  in  cash  and  the 
remainder  in  notes  due  in  one  and  two  years.  In  holding 
the  act  to  be  the  appropriation  of  said  entire  sum,  the 
court  said:  "The  evident  design  of  the  legislature  was 
that  this  fund  should  be  available  as  soon  as  a  sale  of 
the  lands  and  lots  mentioned  took  place.  The  fact 
that  a  short  credit  was  to  be  given  each  purchaser  if  he 
so  desired,  does  not  nullify  the  appropriation.  The 
amount  of  the  sales,  being  f  78,870,  was  appropriated  and 
made  available  for  the  purposes  for  which  it  was  intended. 
If  the  whole  amount  is  not  in  the  treasury  the  statute 
has  provided  that  the  holder  of  a  warrant  shall  be  en- 
titled to  interest  thereon  when  it  is  presented  to  the 
treasurer  and  not  paid  for  want  of  funds.  This  being  an 
absolute  appropriation  of  the  amount  of  the  sales  of  the 
lots  and  lands  referred  to,  and  a  large  part  of  this  being 
still  unexpended,  it  follows  that  the  relator  is  entitled  to 
the  wrif  In  commenting  on  that  decision  in  a  later 
opinion  in  which  the  subject  of  appropriations  was  ex- 
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haustively  considered,  it  was  said:  "An  appropriation 
may  be  specific,  according  to  any  of  the  deflnintions  here- 
tofore given,  when  its  amount  is  to  be  ascertained  in  the 
future  from  the  collection  of  the  revenue/'  State  v.  Moore, 
50  Neb.  98. 

In  the  case  at  bar  the  amount  of  the  grand  assessment 
roll  determines  the  amount  of  the  appropriation  because 
the  rate  of  taxation  is  fixed  by  the  statute  at  one  mill  on 
the  dollar  valuation.  What  the  grand  assessment  roll 
will  be  is  not  now  ascertained,  but  it  will  be  determined 
before  the  money  is  expended ;  and  this  much  is  certain — 
the  fund  will  be  many  times  greater  than  the  amount  of 
the  relator's  claim.  Again,  the  value  of  the  real  estate 
in  this  state  fixed  by  the  state  board  of  equalization  in 
1904,  operative  until  1908,  is  |185,790,000.  This  will 
produce  for  the  current  year  a  fund  amounting  to  |185,- 
790.  So  it  is  unnecessary  to  determine  now  how  much  will 
be  added  to  the  grand  assessment  roll  by  the  valuation 
of  i>ersonal  property.  The  same  question  was  before  the 
supreme  court  of  Illinois  in  People  v.  Miners  46  111.  384. 
The  Illinois  legislature,  under  a  constitutional  provision 
similar  to  our  own,  appropriated  the  proceeds  of  a  certain 
tax  for  a  specific  purpose.  The  act  was  vigorously  at- 
tacked on  the  ground  that  the  appropriation  was  not 
specific  within  the  meaning  of  the  constitution.  The  court 
said :  "There  is  no  force  in  the  objection  that  the  appro- 
priation is  for  no  certain  amount.  *  *  *  It  is  not 
essential  or  vital  to  an  appropriation  that  it  should  be  of 
an  amount  certainly  ascertained  prior  to  the  appropri- 
ation." To  our  minds  the  case  at  bar  is  one  which  calls 
for  the  application  of  the  maxim :  "That  is  certain  which 
may  be  rendered  certain."  See  Weston  v.  Herdman,  64 
Neb.  24.  In  this  case  the  appropriation  is  certain  because 
it  can  be  made  certain.  No  matter  what  the  valuation  of 
the  grand  assessment  roll  may  be,  the  rate  of  taxation  is 
fixed,  and  it  is  merely  a  question  of  computation  to  de- 
termine what  the  tax  will  yield ;  and  the  only  concern  of 
the  respondent  should  be  to  see  to  it  that  warrants  are  not 
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drawn  against  the  fund  thus  appropriated  in  excess  of 
the  actual  amount  thereof  now  known  or  to  be  hereafter 
ascertained. 

Lastly,  it  is  contended  that  no  warrant  can  be  drawn 
on  the  fund  in  question  because  there  is  no  money  in  the 
treasury  with  which  to  pay  the  same.  It  was  well  under- 
stood by  the  legislature,  and  is  a  matter  of  common  knowl- 
(Mige,  that  it  may  often  happen  that  there  are  no  funds 
actually  in  the  treasury  belonging  to  a  specific  appropri- 
iton,  against  which  warrants  can  be  drawn.  And  so  it 
was  provided  by  sections  1-3,  ch.  93,  Ck)mp.  St.  1905,  that 
it  is  the  duty  of  the  state  treasurer  to  register  warrants 
in  the  order  of  their  presentation,  when  there  is  no  fund 
in  the  treasury  with  which  to  pay  them;  and,  when  a  fund 
is  provided  for  a  certain  purpose,  warrants  may  be  drawn 
against  that  fund,  whether  it  is  actually  in  the  treasury 
or  not,  so  long  as  the  warrants  drawn  do  not  exceed  the 
amount  of  the  appropriation.  If  this  could  not  be  done 
the  business  of  the  several  departments  of  the  state  would 
often  be  seriously  interfered  with,  and  in  many  instances 
would  have  to  cease  altogether. 

So  we  are  of  opinion  that  it  is  the  duty  of  the  respondent 
to  issue  a  warrant  to  the  relator  in  payment  of  the  claim 
in  question  in  this  cajse,  and  the  writ  will  be  issued  ac- 
cordingly. 

Writ  allowed. 


John  H.  Stratton  v.  State  of  Nebraska. 

PmcD  Mat  24,  1907.    No.  14,864. 

Statutes:  Passagk:  Evidencb.  An  enrolled  bill  found  on  file  in  the 
office  of  the  secretary  of  state,  bearing  the  signature  of  the 
legislative  officers  and  approved  by  the  governor,  is  prima  facte 
evldenee  of  its  passage,  and  cannot  be  overthrown  by  the  legis- 
lative Journals,  where  they  are  silent  on  that  matter.  Stetter  v. 
State,  77  Neb.  777. 
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Error  to  the  district  court  for  Cherry  county:  Wil- 
UAM  H.  Westovee,  Judge.     Affirmed. 

A.  M.  Morrissey^  for  plaintiflf  in  error. 

W.  T.  Thompson,  Attorney  General  and  Grant  G. 
Martin,  contra. 

Letton,  J. 

The  defendant  was  charged  in  the  district  court  for 
Cherry  county  with  the  keeping  of  gaming  devices  unlaw- 
fully, in  violation  of  section  215  of  the  criminal  code. 
He  demurred  to  the  information  on  the  ground  of  the  un- 
constitutionality of  the  law.  The  demurrer  being  over- 
ruled, he  then  entered  a  plea  of  guilty  and  filed  a  motion 
for  arrest  of  judgment  on  substantially  the  same  grounds. 
This  motion  was  also  overruled  and  sentence  imposed, 
and  from  the  judgment  of  the  district  court  he  prose- 
cutes error. 

His  argument  is,  in  substance,  that  sections  214  and 
215  of  the  criminal  code  as  they  now  stand  are  invalid, 
for  the  reason  that  they  were  not  passed  in  accordance 
with  the  constitutional  requirements.  The  same  point  was 
urged  in  Stetter  v.  State^  77  Neb.  777,  and  was  decided 
adversely  to  his  contention.  The  facts  upon  which  he 
relies  to  substantiate  his  claim  of  the  improper  passage  of 
the  act  are  that  the  references  to  senate  file  No.  98  which 
are  made  in  the  legislative  journals  are  not  identical  in 
all  respects  when  referring  to  the  title  of  the  act,  and  that 
therefore  the  same  act  was  not  finally  passed  that  was 
introduced.  In  some  portions  of  the  journal  the  act  i^ 
denominated:  "Senate  Pile  No.  98.  A  bill  for  an  act  to 
amend  sections  214  and  215  of  the  criminal  code."  In 
another  portion  the  title  appears  as  "Senate  File  No.  98. 
A  bill  for  an  act  to  amend  sections  214  and  215  of  the 
criminal  code,  and  to  provide  for  the  recovery  of  money 
or  other  property  lost  in  gambling."  And  in  still  another 
place  it  appears  as  "Senate  File  No.  98.    A  bill  for  an  act 
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to  amend  sections  214  and  215  of  the  criminal  code,  and 
to  provide  for  the  recovery  of  money  op  other  property  lost 
in  gambling,  and  to  repeal  said  original  sections,"  which 
is  the  full  and  proper  title  as  appears  in  the  enrolled  act. 

The  enrolled  bill,  if  in  all  respects  in  proper  form,  is 
prima  facie  evidence  of  its  proper  passage;  but,  if  the 
legislative  journals  unequivocally  contradict  the  evidence 
furnished  by  the  enrolled  bill,  we  have  held  that  the  evi- 
dence furnished  by  the  journals  will  control.  Webster 
V.  City  of  Hastings^  59  Neb.  563.  But,  where  the  legisla- 
tive journals  are  silent,  this  will  not  be  taken  as  evidence 
that  the  constitutional  requirements  were  not  observed. 
State  V.  Frank,  60  Neb.  327.  The  references  to  senate  file 
No.  98,  made  in  the  journals,  were  only  made  for  the  pur- 
pose of  identification,  and  do  not  show  affirmatively  that 
the  full  title  of  the  act  as  it  now  stands  was  not  the  same 
during  the  whole  of  its  progress  through  the  legislature. 
Stetter  v.  State,  supra. 

The  rulings  of  the  district  court  upon  the  motions 
were  correct,  and  the  judgment  of  the  district  court  Is 


Affirmed. 


John  T.  Hansberry,  appellee,  v.  Chicago,  Burlington 
&  QuiNCY  Railway  Company,  appellant. 

Fiua)  Mat  24,  1907.    No.  14.746. 

Ballroads:  Killing  Cattlb:  Liabilitt.  Where  cattle  are  being  drlveD 
over  a  private  crossing  and  are  allowed  to  wander  along  the 
right  of  way  of  a  railroad  company,  and  one  of  them  attempts 
to  cross  the  track  a  short  distance  ahead  of  an  approaching 
train,  the  railroad  company  is  not  liable  for  running  down  and 
killing  such  animal,  unless  it  failed  to  use  ordinary  care  to 
avoid  the  accident  after  diBoovering  the  animal  on  the  track. 

Appeal  from  the  district  court  for  Franklin  county: 
Ed  L.  Adams,  Judgb.    Reversed. 


■-  J 


r 
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J.  W.  Detoeese,  F.  E.  Bishop  and  F.  M.  Dnrcrne,  for 
api)ellant. 

A.  H.  Byrum,  contra. 

DUFFIE,   O. 

Hansberry  is  the  owner  of  a  tract  of  pasture  land  in 
Franklin  county.  Defendant's  railroad  traverses  this 
tract  from  east  to  west.  For  the  purpose  of  affording  the 
plaintiff  free  access  to  his  land  on  either  side  of  the  track, 
the  railway  company,  in  compliance  with  the  statute  of 
the  state,  has  established  and  provided  a  crossing,  and 
maintains  gates  on  each  side  thereof.  July  19,  190(;, 
plaintiff  directed  his  son,  a  minor  11  years  of  age,  to  drivt* 
the  cattle  on  the  north  side  of  the  track  to  the  south  sid(». 
The  boy  opened  the  gates,  drove  the  cattle  through  the 
north  gate  and  across  the  graded  roadbed,  and  then  re- 
turned to  close  the  north  gate.  On  account  of  some? 
claimed  defect  or  want  of  repair  in  the  gate,  the  boy 
testifies  that  it  took  him  about  15  minutes  to  close*  and 
fasten  the  same.  In  the  meantime  the  cattle,  instead  of 
passing  through  the  south  gate,  had  meandered  along  the 
defendant's  right  of  way.  About  this  time  one  of  de- 
fendant's passenger  trains  approached  from  the  west  at 
a  high  rate  of  speed,  being  from  one  to  two  hours  behind 
its  schedule  time.  The  train  struck  and  killed  one  of  the 
plaintiff's  cows  which  was  crossing  its  track  at  the  time, 
and  this  action  was  brought  to  recover  its  value.  From 
a  judgment  in  favor  of  the  plaintiff,  the  defendant  has 
appealed. 

The  n^ligence  charged  against  the  defendant  is  "that 
its  employees  saw  said  animal  on  said  track  in  ample  and 
sufficient  time  to  have  avoided,  and  could  have  avoided, 
the  killing  of  said  animal,  but  that,  notwithstanding: 
this  fact,  the  said  defendant,  its  agents  and  employees, 
knowingly,  negligently,  wilfully,  and  on  purpose,  ran 
its  locomotive  and  cars  upon  and  over  said  animal,  kill- 
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ing  the  same,  to  the  plaintiff's  daiuage  in  the  sum  of  $30." 
The  only  witnesses  having  personal  knowledge  of  the  cir- 
cumstances of  the  killing  were  plaintiff's  son  and  the 
(engineer  in  charge  of  the  train.  The  engineer  relates  the 
circumstances  as  follows:  "Well,  sir,  it  is  about  two 
miles  east  of  Naponee,  and  a  curve  is  about  a  mile  east  of 
Naponee,  and  after  we  got  around  that  curve  I  notict^l 
a  boy  on  a  horse.  I  seen  his  back  was  to  me,  and  T 
whistled  the  crossing  whistle,  and  the  boy  looked  around 
and  saw  me,  and  turned  his  horse  around  and  whipped 
to  the  south.  The  south  gate  was  open,  and  there  was  a 
cow  standing  on  the  south  side  of  the  track  about  two 
rails  east  of  the  crossing,  and  I  didn't  see  these  other 
cattle  until  I  got  up.  There  was  four,  five,  six,  or  maybe 
a  dozen  on  the  north  side,  probably  two  rails  east  of  the* 
crossing,  and  the  north  gate  was  shut.  This  boy  put  the 
spur  to  the  horse,  or  whip,  and  went  south.  The  road- 
master  was  on  the  left  side,  and,  w^hen  I  got  up  close  to 
the  cow,  probably  150  or  200  yards,  she  turned  her  head, 
and  I  thought  she  was  inside  the  fence,  but  saw^  she 
wasn't,  and  just  then  she  turned  and  started  to  cross 
the  track  ahead  of  the  train,  and  I  applied  the  emergency 
air,  and  the  train  slowed  down  to  about  15  miles  an  hour, 
and  struck  the  cow%  and  I  released  the  air  and  went  on." 
He  further  stated  that  there  was  nothing  else  that  could 
be  done  except  to  apply  the  emergency  air,  and  that  by 
all  his  skill  as  an  engineer  he  could  not  have  prevented 
striking  the  animal.  The  boy  in  charge  of  the  animals 
testified  that  the  cow  went  on  the  track  "when  they  got 
pretty  near  to  her."  He  further  testified  that  the  train 
slowed  up,  and,  when  aisked  how  much,  he  answered: 
"Oh!  pretty  slow." 

In  Union  P,  B.  Co.  v.  Mertes,  39  Neb.  448,  we  said: 
"The  Union  Pacific  company's  employees  having  sounded 
the  whistle,  rung  the  bell,  and  shut  off  steam,  so  as  to 
decrease  speed,  as  soon  as  they  discovered  that  Mr. 
Mertes,  apparently  intoxicated,  was  walking  along  the 


VOU  79]  JANUARY  TERM,  1907.  123 


Hansberry  v.  Chicago,  B.  &  Q.  R.  Co. 


side  of  the  track  upon  which  they  were  running  their 
engine^  and  afterwards,  when  he  actually  stepped  upon 
this  track,  having,  as  we  have  seen,  used  every  available 
means  to  stop  the  engine  as  quickly  as  that  result  could 
be  accomplished,  nothing  more  could  be  required  at  their 
hands."  In  Chicago,  B.  &  Q.  B,  Co.  v,  lAUcy,  4  Neb. 
(Unof.)  286,  we  said:  "Ordinarily  an  engineer  has  a 
right  to  presume  that  persons  walking  along  the  track  are 
in  possession  of  their  senses  and  will  appreciate  the 
danger  and  act  with  discretion;  and  he  is  under  no  obli- 
gation to  stop  the  train,  or  even  lessen  the  speed  thereof,  . 
before  discovering  that  such  person  is  heedless  of  warn- 
ings given  of  the  approach  of  the  train,  or  otherwise  in 
imminent  peril."  That  the  rule  of  these  opinions  is 
right  and  just  is  not  a  matter  for  dispute,  and  with  much 
more  force  should  it  be  applied  in  case  of  an  animal  graz- 
ing along  the  right  of  way  of  a  railroad  company,  but  not 
actually  upon  the  track  when  first  seen.  In  Ycusoo  d 
M.  V.  B.  Co.  V.  WHght,  78  Miss.  125,  it  was  said:  "An 
engineer  need  not  stop  his  train  or  check  his  speed  because 
animals  appear  on  the  side  of  the  track,  and  under  such 
circumstances,  to  blow  hig  whistle  will  often  cause  the 
very  disaster  sought  to  be  avoided."  In  Cuming  v.  Great 
Northern  B.  Co,,  108  N.  W.  (N.  Dak.)  798,  the  supreme 
court  of  North  Dakota,  under  circumstances  very  similar 
to  those  in  the  case  at  bar,  reversed  a  judgment  in  favor  of 
the  plaintiff  and  ordered  the  case  dismissed.  If  we 
accept  as  true  the  undisputed  evidence  offered  in  this  case, 
it  conclusively  appears  that  the  cow  for  which  damage 
is  claimed  attempted  to  cross  defendant's  track  ahead  of 
the  approaching  train  and  at  so  short  a  distance  that  it 
was  impossible  to  avoid  striking  her.  The  whistle  was 
blown,  the  bell,  was  rung,  the  emergency  air  was  applied, 
and  every  means  adopted  to  avoid  the  injury.  The  plain- 
tiff's own  evidence  tends  strongly  to  prove  that  the  de- 
fendant and  its  employees  were  wholly  without  fault. 
The  district  court  should  have  directed  a  verdict  fox  the 
defendant 
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We  recommend  a  reversal  of  the  judgment 
Eppbeson  and  GtoOD,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  the  cause  remanded. 

Bbvebsbd. 


Wai/teb  Moisb  &  Company,  appellant,  v.  Rock  Spbings 

Distilling  Company,  appellee. 

Filed  May  24,  1907.    No.  14.768. 

1.  Contract:  Option.  April  2,  1901,  the  defendant  gave  the  plaintiff 
a  written  agreement  to  sell  certain  goods  at  a  certain  cash 
price,  and  to  carry  the  goods  until  February  1,  1902,  by  addlns 
interest  at  the  rate  of  6  per  cent,  per  annum  until  that  date, 
with  the  privilege  to  the  plaintiff  of  countermanding  all  or 
part  of  the  order  before  that  time.  Held,  That  the  agreement 
was  an  option  extended  to  the  plaintiff  to  make  purchase  at 
the  price  named  within  the  time  limited. 

2. :  Construction.    The  agreement  to  pay  interest   from   date 

of  the  writing  to  the  time  of  delivery  of  the  goods  was  a  part 
of  the  price  to  be  paid  therefor,  and  not  a  consideration  for  the 
option. 

8. :  Option:  Withdrawai-  An  option  to  purchase  goods  ex- 
tended to  a  party  and  for  which  no  consideration  was  paid  may 
be  withdrawn  at  any  time  before  the  offer  is  accepted. 

4.  Petition  examined,  an<l  held  not  to  state  a  cause  of  action. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

L  J.  Dunriy  for  appellant. 

B.  N.  Robertson^  contra. 

DUFFIE,    C. 

The  plaintiff's  cause  of  action  is  based  upon  a  written 
agreement,  together  with  subsequent  letters  which  passed 
between  the  parties,  which  we  will  hereafter  notice.  The 
written  agreement  is  as  follows:  ^We  agree  to  sell  to 
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Messrs.  Walter  Moise  &  Company  150  bbls.  S.  I.  Mon- 
arch whiskey,  as  follows:  100  bbls.  S.  I.  Monarch  Spr. 
1899  at  42ic.  in  bond ;  50  bbls.  S.  I.  Monarch  Spr.  1900  at 
37ic.  in  bond,  on  the  following  terms:  The  above  prices 
are  to  be  on  a  cash  basis.  We  agree  to  carry  the  above 
150  bbls.  until  February  1,  1902,  by  adding  interest  at 
the  rate  of  6  per  cent,  per  annum  until  February,  1902, 
with  the  privilege  of  countermanding  all  or  part  of  the 
above  order  before  February  1,  1902.  The  Rock  Springs 
Distilling  Co.,  Per.  A.  Hoeber."  Appellant  contends  that 
the  writing  above  set  out  constitutes  a  complete  contract, 
while  appellee  asserts  that  it  was  a  mere  oflfer  or  option 
given  to  Moise  &  Company  to .  purchase  the  goods,  and 
that,  unless  said  option  was  exercised  before  February 
1,  1902,  and  before  the  option  or  oflfer  was  withdrawn, 
it  is  not  binding  on  the  defendant.  The  trial  court  ac- 
cepted appellee's  view  and  sustained  a  demurrer  to  the 
petition. 

In  our  view  the  writing  constitutes  an  option  only. 
Moise  &  Company  did  not  agree  to  purchase  and  pay 
for  the  goods.  By  the  express  terms  of  the  agreement  they 
reserved  the  right  to  countermand  all  or  part  of  the  order 
before  February  1,  1902.  They  did  not  in  any  manner 
bind  themselves  to  make  the  purchase.  It  is  not  alleged  in 
the  petition  that  any  consideration  was  paid  for  this 
option,  although  it  is  contended  in  argument  that  the 
agreement  to  pay  six  per  cent,  interest  constitutes  a  con- 
sideration. We  do  not  so  regard  it.  The  price  fixed 
upon  the  goods  was  a  cash  price,  and  if  Moise  &  Company 
accepted  the  option  they  were,  in  addition  to  the  cash 
price,  to  pay  six  per  cent,  interest  thereon  from  the  date 
of  the  agreement  up  to  the  time  of  the  delivery  of  the 
goods.  The  provision  for  the  payment  of  interest  was  a 
simple  method  of  fixing  the  price  of  the  goods  at  the  time 
of  delivery.  It  is  alleged  in  the  petition  that  on  April 
27,  1901,  and  again  on  March  11,  1902,  appellant  do 
manded  that  appellee  fulfil  its  contract,  and  ap])ellee 
then  refused  and  still  refuses  to  make  delivery.     TheH<» 
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letters  are  referred  to  as  "Exhibits  C  and  D,"  and  made 
a  part  of  the  petition.  "Exhibit  C/^  the  letter  of  April 
27,  after  referring  to  some  other  orders,  concludes  as 
follows:  "Now,  so  you  will  thoroughly  understand  our 
order,  the  only  order  you  are  to  fill  for  us  at  present  is 
the  100  bbls.  of  S.  I.  Monarch  Spr.  1901  at  25c.  The 
balance,  100  bbls.  Spr.  '99  at  42ic.  and  50  bbls.  S.  I. 
Monarch  Spr.  1900  at  ST^c,  to  be  filled  later,  unless  we 
countermand  before  Feb.  1,  1902.  If  you  have  any  other 
orders  outside  of  those  meiitioned,  we  countermand  them. 
We  remain,  Yours  truly,  Walter  ^Moise  &  Co." 

This  certainly  does  not  constitute  an  acceptance  of  the 
option,  as  the  letter  contains  a  plain  assertion  of  appel- 
lant's right  to  countermand  the  order  at  any  time  up  to 
February  1,  1902.  The  letter  of  ilarch  11,  1902,  need 
not  be  considered,  as  it  was  written  two  months  after 
the  option  had  expired.  Plaintiflf's  petition  also  refers 
to  and  sets  out  a  copy  of  a  letter  written  by  defendant  to 
the  appellant  under  date  of  May  29,  1901.  This  letter 
is  quite  lengthy,  and  need  not  be  fully  set  forth.  After 
stating  that  the  orders  from  Moise  &  Company  were  con- 
siderably mixed  up,  the  letter  continues:  "You  gave  our 
Mr.  Hoeber  on  January  28  an  order  for  100  bbls.  of  May, 
1901.  This  was  a  cash  sale,  and  the  goods  were  to  have 
been  branded  ^Walter  Moise  &  Co.,  Distillers,'  and  this 
brand  we  have  had  made  for  you.  Before  we  could  fill 
this  order  we  received  your  letter  of  the  27th  April  say- 
ing, cancel  all  orders  except  the  order  given  on  April  3 
for  100  bbls.  of  May,  1901,  which  was  in  addition  to  the 
order  we  already  had  booked  for  you.  We  had  informa- 
tion from  Mr.  Hoeber  to  the  effect  that  you  had  the  right 
to  countermand  the  order  for  100  bbls.  1901  and  50  bbls. 
1900  if  the  goods  were  not  satisfactory.  In  our  letter  of 
April  5,  acknowledging  receipt  of  this  order  for  250  bbls., 
we  stated  that  we  would  guarantee  the  quality  of  the 
goods  to  be  of  our  highest  standard.  ♦  ♦  ♦  We  do 
not  authorize  any  salesman  to  give  options  on  anything, 
and  we  accept  nothing  but  bona  fide  sales,  and  any 
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whiskey  that  we  sell  that  is  not  strictly  merchantable  we 
will  agree  to  take  back,  paying  the  purchase  price  with 
interest  on  the  investment,  storage,  state  and  county 
taxes,  and  transportation  charges,  and  we  think  a  guar- 
antee of  this  kind  should  be  sufficient.  We  hope  you  will 
fully  understand  our  position  in  this  matter,  and  that  the 
same  will  have  your  favorable  consideration."  Other  cor- 
respondence undoubtedly  passed  between  the  parties  that 
is  not  contained  in  the  record,  but  we  think  defendant's 
letter  of  May  29,  1901,  w^as  a  complete  withdrawal  of 
any  option  to  purchase  whiskey  given  to  the  plaintiflF  by 
its  agent,  if  the  agent  had  authority  to  enter  into  such 
option  contracts. 

It  is  not  claimed  by  appellant  that  any  consideration 
further  than  the  agreement  to  pay  interest  was  given  for 
this  option  agreement,  and,  as  we  have  already  seen,  the 
provision  for  interest  was  not  a  consideration  for  the 
privilege  of  the  option,  but  a  method  fixed  by  the  parties 
fur  arriving  at  the  price  of  the  goods,  if  the  option  should 
be  accepted  before  withdrawal.  There  are  authorities  to 
the  effect  that  one  having  an  option  must  not  only  sig- 
nify his  intention  to  accept  within  the  time  limited, 
but  must  also  pay  or  tender  the  price.  Weaver  v.  Burr, 
31  W.  Va.  736,  3  L.  R.  A.  94.  This  rule  has  particular 
application  to  the  case  we  are  considering.  The  goods 
mentioned  in  the  agreement  were  in  bond,  and  it  was  the 
duty  of  the  appellant  to  pay  the  internal  revenue  tax  du<i 
the  general  government  before  the  goods  could  be  released. 
No  duty  rested  upon  the  defendant  to  advance  the  inter- 
nal revenue  tax  and  make  delivery  of  the  goods  prior  to 
payment  therefor,  and  the  petition  is  entirely  silent  re- 
garding any  offer  or  tender  of  payment  of  the  purchase 
price  or  the  tax  necessary  to  release  the  goods  from  the 
bonded  warehouse. 

The  demurrer  was  properly  sustained,  and  we  recom- 
mend an  affirmance  of  the  judgment. 

Albest  and  Jackson,  CC,  concur. 
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By  the  Court :  For  the  reasons  stated  ia  the  foregoing 

opinion,  the  judgment  appealed  from  is 

Affirmed. 


Walter  W.  Hackney,  appellee,  v.  Mitchel  S.  MoIninch 

BT  Ali.,  appellants.* 
Filed  May  24,  1907.    No.  14,801. 

1.  Injunction:  Repeated  Trespass.     Equity  will  afford  relief  by  the 

process  of  injunction  against  repeated  acts  of  trespass,  especially 
where  committed  under  a  claim  which  indicates  a  continuance 
and  constant  repetition  of  It 

2.  Landlord  and  Tenant:  Estoppel.     Estoppel  of  the  tenant  to  deny 

the  title  of  his  landlord  extends  to  every  one  In  privity  with 
him,  and  It  inures  to  the  benefit  of  any  person  to  whom  the 
landlord's  title  may  pass,  and  continues  until  possession  is 
actually  surrendered.     Gear,  Landlord  and  Tenant,  sec  165. 

Appeal  from  the  district  court  for  Nemaha  county: 
William  H.  Kblugar,  Judge.    Affirmed. 

M.  8.  Mclninch  and  H.  A.  Lambert,  for  appellants. 

Stull  d  Hawxhy,  contra, 

DUFFIH,    0. 

*  Previous  to  November  10,  1903,  one  Theodore  Bedford 
claimed  title  to  the  west  half  of  the  west  half  of  thr 
southeast  quarter  of  section  25,  township  5,  range  15, 
in  Nemaha  county,  Nebraska.  Mrs.  Gilbert  had  rented 
the  land  from  Bedford  for  a  series  of  years,  and  sublet  the 
premises  to  the  defendant  David  Jones,  who  had  been  in 
possession  as  her  tenant  for  two  or  three  years  previous 
to  the  commencement  of  this  action.  Her  lease  expired 
March  1,  1904.  In  the  fall  previous  to  the  expiration 
of  her  lease  she  assitrned  the  unexpired  term  to  the  de- 
fendant Mclninch.     November  10,  1903,  Hackney,  the 

♦  Rehearing  denied.    See  opinion,  80  Neb.  49.  ~~ 
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[)laintiff  and  appellee*,  acquired  the  title  of  Theodore  Bed- 
ford's heirs,  he  having  deceased  pr(»viou.s  to  that  date. 
After  securing  his  deed  from  the  Bedford  heirs,  Hackney 
notified  Jones  that  he  was  the  owner  of  the  premises, 
and  that  rent  should  thereafter  be  paid  to  him.  Jones 
rontinued  in  possession  during  the  year  1904,  but  de- 
livered the  rental  share  of  the  crop  to  Mclninch  in  the 
fall  of  that  year.  In  March,  1905,  Hackney  rented  the* 
land  to  one  Charles  Andrews,  and  early  in  March  of  that 
year  took  Andre^^'s  to  the  place  and  put  him  in  posvsession. 
Jones  occupied  an  adjoining  tract  of  land  belonging  to 
Hackney,  and,  after  putting  AndreAvs  in  possession  of  this 
particular  forty.  Hackney  and  Andrews  visited  Jones  on 
the  adjoining  tract,  where  he  was  living,  and  at  that  time 
appellee  told  Jones  whose  cattle  were  feeding  on  the 
stalks  on  the  land  in  controversy,  that  he  had  put  An- 
ilrews  in  possession^  and  that  he  would  have  to  get 
Andrews'  consent  to  his  cattle  feeding  on  the  stalks. 
Jones  at  that  time  did  not  object  to  Andrews  taking 
possession  of  the  land,  and  replied  that  he  and  Andrews 
would  have  no  trouble  over  the  stalks.  Andrews  did  sonu* 
work  upon  the  land,  cutting  the  stalks  and  listing  it,  and 
also  cut  and  removed  some  wood  from  the  premises,  but 
he  and  his  son  were  on  several  occasions  thereafter  driven 
off  from  the  land  by  Mclninch  and  Jones,  Mclninch 
claiming  that  Hackney  had  no  title,  and  Jones  asserting 
that  he  had  rented  the  land  from  Mclninch  for  the  year 
1905.  Not  being  able  to  remain  in  peaceable  possession 
of  the  land  through  his  tenant  Andrews,  Hackney  brought 
this  action  in  the  district  court,  asking  that  the  defend- 
ants be  restrained  and  enjoined  from  going  upon  the  prem- 
ises, or  in  any  manner  interfering  with  appellee  and  his 
said  tenant  in  the  peaceable  possession  and  occupancy 
thereof.  A  temporary  injunction  was  issued,  and  a  mo- 
tion to  dissolve  the  same  overruled  by  the  court.  By 
agreement  of  counsel  the  case  was  submitted  on  final 
hearing  upon  the  evidence  taken  on  the  motion  to  dis- 
12 
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solve  the  temporary  injunction,  and  on  such  hearing 
the  court  entered  a  decree  making  the  injunction  per- 
petual, from  which  decree  defendants  have  appealed 

It  is  insisted  by  appellants  that  the  petition  does  not 
state  a  cause  of  action  for  equitable  relief.  The  petition 
alleges  ownership  of  the  land  in  Hackney ;  that  Jones  was 
in  possession  as  subtenant  of  the  former  owner  at  the 
time  plaintiff  acquired  title;  that  he  remained  in  pos- 
session during  the  year  1904  under  an  implied  agree- 
ment to  pay  I'ent  therefor ;  that  he  fraudulently  attorned 
to  his  codefendant  Mclninch;  that  thereafter,  ajid  in 
March,  1905,  plaintiff  rented  the  premises  to  Andrews 
and  put  him  in  possession;  that  the  defendants  were  re- 
peatedly trespassing  upon  the  premises  and  threatening 
to  assault  the  plaintiff  and  his  tenant;  that  they  on  several 
occasions  drove  the  tenant  and  his  son  from  the  prem- 
ises under  threats  of  bodily  injury.  In  our  opinion  the 
allegations  of  the  petition  are  amply  sufficient  to  warrant 
the  court  in  granting  a  temporary  injunction.  Not 
only  did  it  charge  a  continuing  trespass  of  which  equity 
will  take  jurisdiction  {Shaffer  v.  Stullj  32  Neb.  94),  but 
it  clearly  appears  from  the  petition  and  the  proof  offered 
in  support  tluTcof  that  Jones  fraudulently  attorned  to 
his  codefendant  Mclninch.  In  the  fall  of  1903  Hackney 
obtained  title  to  the  land  from  the  landlord  of  Mrs.  Gil- 
bert and  her  subtenant,  Jones.  The  law  is  well  settled 
that  the  tenant's  estoppel  to  deny  his  landlord's  title 
inures  to  the  benefit  of  any  person  to  whom  the  land- 
lord's title  may  pass.  Jackson  v.  Collins^  3  Cow.  (N.  Y.) 
89;  Duushee  v.  (hruyidy,  81  Mass.  314;  Tilghman  d  West 
0.  Little,  13  111.  239;  Brenner  v.  BigelouOy  8  Kan.  496; 
Gear,  Landlord  and  Tenant,  sec.  165.  Jones,  being  in 
possession  as  subtenant  of  Bedford,  was  estopped  to 
deny  the  title  of  Hackney,  who  had  acquired  title  from 
the  Bedford  heirs.  It  results,  then,  that  Hackney  was  in 
possession  through  his  tenant  Jones,  and  the  proof  satis 
fles  us  that,  while  no  direct  or  express  contract  of  lease 
\A'as  made  from  Hackney  to  Jones  fop  the  year  1904,  it 
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was  well  understood  between  them  that  Jones  remained 
in  possession  as  Hackney^s  tenant.  Without  disclaiming 
sneh  implied  lease  or  notifying  the  plaintiff  of  any  agree- 
ment or  understanding  which  he  had  with  Mclninch, 
Jones  paid  the  rent  to  the  latter  and  thus  perpetrated  a 
wrong  upon  his  landlord.  In  the  spring  of  1905,  when 
Hackney  put  Andrews  in  possession  as  his  tenant,  Jones 
acquiesced  therein.  From  that  time  forward  he  had  no 
right  of  possession  and  his  entry  upon  the  land  was  tres- 
pass. The  continued  trespass  of  Jones  and  Mclninch, 
their  driving  Andrews  from  possession  by  threats  of  vio- 
lence, the  apparent  combination  between  them  by  which 
rent  was  to  be  paid  to  Mclninch,  instead  of  to  Hackney, 
the  landlord,  were  all  circumstances  calling  for  the  in- 
terposition of  the  equitable  arm  of  the  court  to  preserve 
the  plaintiff  and  his  tenant  in  peaceable  possession  of  the 
property,  and  to  end  the  wrongful  conduct  of  the  parties 
in  the  disposition  of  the  rent  to  which  the  plaintiff  was 
entitled.  It  is  now  well  setled  that  injunction  is  a  proper 
remedy,  particularly  when,  as  in  this  case,  the  injury  is  of 
a  continuous  nature  and  committed  under  a  claim  which 
indicates  a  continuance  or  frequent  and  constant  repeti- 
tion of  it.  CJourts  of  equity  take  cognizance  of  these  cases 
to  prevent  the  vexation  and  harassment  of  continued  dis- 
torbances,  prevent  a  multiplicity  of  suits,  and  to  preserve 
the  right  by  restraining  the  commission  and  repetition 
of  threatened  injury.  Pohlman  v.  Trinity  Churchy  60 
Neb.  364;  Carroll  v.  Campbell^  108  Mo.  550.  A  claim  is 
made  that  Hackney  got  no  title  by  his  deed  from  the  Bed- 
ford heirs;  that  the  real  title  rests  in  the  heirs  of  one 
Whitney.  The  question  of  the  legal  title  to  the  premises 
is  wholly  immaterial,  and  is  not  to  be  considered  in  de- 
termining the  rights  of  the  parties.  Not  only  was  Jones 
a  subtenant  of  the  party  from  whom  Hackney  acquired 
title,  but  Mclninch  himself  became  a  tenant  by  taking 
over  the  unexpired  term  of  Mrs.  Gilbert.  Both  of  these 
parties  by  well-established  rules  of  law  are  estopped 
from  questioning  Hackney's  title.     They  are  tenants  on 
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this  land,  their  rights  as  such  being  derived  from  Hack- 
ney's grantors.  Until  they  have  surrendered  their  pos- 
session, they  stand  in  no  attitude  to  question  the  title 
under  which  they  entered. 

In  our  opinion  the  decree  of  the  district  court  is  clearly 
right  and  should  be  affirmed.    We  so  recommend. 

Epperson  and  Good,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 


Fred  Peterson  et  al.  v.  State  of  Nebraska. 

Fiija>  Mat  24,  1907.    No.  14,834. 

1.  Criminal  Law:  Jubisdiction.    The  judgment  of  a  court  having  no 

Jurisdiction  of  the  subject  matter  does  not  constitute  a  bar  to  a 
second  prosecution  based  upon  the  same  charge  as  that  upon 
which  the  first  Judgment  was  pronounced. 

2.  Interstate  Commerce:  Railroads:   Speed  Obdinaitce.    An  ordinance 

limiting  the  speed  of  trains  on  an  Interstate  railway  which  carries 
United  States  mail  to  ten  miles  an  hour  within  the  corporate 
limits  of  the  municipality,  which  is  passed  for  the  safety  of  the 
public  and  the  protection  of  life  and  property,  is  not  void  as 
Imposing  an  unreasonable  restriction  upon  Interstate  commerce 
and  the  speedy  transportation  of  the  mail. 

8.  Cities:  Obdinances:  Presumption.  The  determination  of  the  ques- 
tion whether  an  ordinance  is  reasonably  necessary  for  the  protec- 
tion of  life  and  property  within  the  city  is  committed  in  the  first 
Instance  to  the  municipal  authorities,  and,  when  they  have  acted 
and  passed  an  ordinance,  it  is  presumptively  valid,  and  the  coiirtB 
will  not  interfere  with  its  enforcement  until  the  unreasonable- 
ness or  want  of  necessity  of  such  measure  is  made  to  appear 
by  satisfactory  evidence. 

4. :  :  Violation:  Evidence.  A  prosecution  for  the  viola- 
tion of  a  city  ordinance,  which  does  not  embrace  any  offense 
made  criminal  by  the  laws  of  the  state,  while  in  form  a  criminal 
prosecution,  is,  in  fact,  a  civil  proceeding  to  recover  a  penalty, 
and  clear  an^  satisfactory  proof  that  the  offense  has  been  con)- 
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mitted  is  sufficient  to  sustain  a  conviction.    Proof  beyond  a  rea 
sonable  doubt  Is  not  required. 

5.  Fines:  Impbisoxment  fob  Debt.    Fines  or  penalties  arising  from  a 
violation  of  the  penal  laws  of  the  state,  or  city  or  village  ordi- 
nances, are  not  debts  within  the  meaning  of  our  constitutional 
provision  prohibiting  imprisonment  for  debt.    Kennedy  v.  People 
122  111.  649.  ' 

Error  to  the  district  court  for  Colfax  county :  Conrad 
HoLLExXBECK,  JUDGE.     Affirmed:. 

Edson  Rich  and  Phelps  d  Peterson,  for  plaintiflfs  in 
error. 

W.  T.  Thompson,  Attorney  Geiicral  Grant  G.  Martin, 
T.  F.  A.  Williams,  W.  I.  Allen,  L  H.  Hatfield  C\  M.  John- 
son and  F.  B,  Churchill,  contra, 

DUFPIB,   C. 

Schuyler  is  a  city  of  the  second  class  having  more  than 
1,500  and  less  than  5,000  inhabitants.     An  ordinance  of 
the  city,  approved  August  16,  1904,  designed  to  regulate 
the  speed  of  railroad  trains  passing   through  the  city, 
provided  that  it  sliould  be  unlawful  for  any  person,  or 
railroad  company,  or  any  employee  managing,  operating 
or  controlling  any   locomotive  engine,  car,   or  train  of 
cars,  to  run  or  permit  to  be  run  or  propelled  or  operated 
any  locomotive  engine,  car,  or  train  of  cars  within  the 
limits  of  the  city  at  a  rate  of  speed  greater  than  ten 
miles  an  hour,  provided  that  the  rate  of  speed  of  any 
such  engine,  car,  or  train  of  cars,  shall  not  be  restricted 
on  any  railroad  in  said  city  where  competent  watchmen 
for  the  purpose  of  signaling  the  approach  of  any  engine, 
car,  or  train  of  cars,  are  stationed  at  all  public  crossings 
of  such  railroad,  which  are  thoroughfares,  which  watch- 
men shall  so  signal  the  approach  of  every  such  engine, 
car  or  train  of  cars,  nor  on  any  railroad  in  said  city 
which  has  or  shall  have  erected  or  placed  at  all  public 
street  crossings  of  said  railroad,  which  are  thoroughfares. 
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gates  or  bars,  so  constructed  as  to  be  quickly  lowered 
and  raised  across  any  such  street  so  crossing  such  rail- 
road, and  to  remain  closed  during  the  entire  time  of  th(» 
arrival  and  departure  of  any  train  running  at  a  higher 
rate  of  speed  than  ten  miles  an  hour,  and  which  gates  or 
bars  shall  be  so  situated  as  to  cut  off  traffic  across  such 
railway  at  such  street  crossings  while  said  gates  or  bars 
are  closed.  A  penalty  of  not  less  than  $25  nor  more  than 
1 100  w^as  provided  for  a  violation  of  the  ordinance.  Sec- 
tion 8733,  Ann.  St.,  authorizes  cities  of  the  second  class 
to  regulate  the  running:  of  railway  trains  and  to  govern 
the  speed  thereon  within  the  limits  of  the  city. 

December  6,  1905,  i)laintiffs  in  error  were  arrested 
under  a  warrant  issued  ui)on  the  complaint  of  the  city 
attorney  charging  them  with  the  violation  of  the  ordi- 
nance. The  defendants,  prior  to  this  proceeding,  and  on 
November  4,  1905,  had  been  arrested  upon  the  same 
charge.  They  were  tried  and  convicted  before  one  V.  W. 
Sutherland,  a  justice  of  the  peace,  claiming  to  act  as  a 
specially  appointed  police  judge  for  the  city  of  Schuyler. 
The  district  court  released  them  on  habeas  corpus,  on  the 
ground  that  "in  said  alleged  proceedings  said  Sutherland 
was  without  jurisdiction  and  said  proceedings  and  judg- 
ment were  and  are  void."  It  is  elementary  that  the 
judgment  of  a  court  having  no  jurisdiction  of  the  subject 
matter  is  absolutely  void,  and  constitutes  no  bar  to 
further  proceedings  on  the  same  charge.  Thompson  v. 
State,  6  Neb.  102;  Arnold  v.  State,  38  Neb.  752.  The 
defendants,  after  having  procured  their  discharge  on  thi^ 
ground  that  the  court  before  which  they  were  tried  had 
no  jurisdiction  of  the  offense  charged  against  them,  and 
that  the  judgment  under  which  they  were  held  was  abso- 
lutely void,  cannot  now  interpose  that  judgment  a^  a 
bar  to  another  trial  before  a  court  having  jurisdiction  of 
the  offense  with  which  they  stand  chargcnl.  This  is  con- 
clusive of  the  first  point  raised  by  the  dc^fendants  that 
they  were  twice  placed  in  jeopardy. 

It  is  next  insisted  that  a  municipal  corporation,  in  the 
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exercise  of  its  police  power,  cannot  impose  such  re- 
striction as  will  interfere  with  the  governmental  agency 
of  the  United  States  to  unreasonably  impede  interstate 
commerce  and  retard  and  delay  the  speedy  transportation 
of  the  United  States  mail.  It  is  urged  that  the  Union 
Pacific  Eailroad  Company  sustains  relations  to  the  fed- 
eral government  different  from  that  of  any  other  railroad 
in  the  state,  because  of  the  conditions  under  which  it  was 
built  and  the  obligations  imposed  by  the  charter  of  the 
company.  It  is  said  that  those  roads  which  the  govern- 
ment did  not  aid  in  building  perform  a  voluntary  service 
in  carrying  the  United  States  mails,  while  those  aided 
by  the  government  rest  under  an  obligation  by  the  terms 
of  their  charter  to  do  so,  and  that  their  service  in  that 
respect  is  obligatory.  It  is  further  urged  that  commerce 
between  the  states  has  been  confided  exclusively  to  con- 
gress by  the  constitution,  and  is  not  within  the  jurisdiction 
of  the  police  power  of  the  state,  and  that,  while  the  state 
may  make  reasonable  regulations  to  secure  the  safety  of 
passengers  and  of  the  people  of  the  state,  it  can  do  noth- 
ing which  will  directly  burden  or  impede  the  traffic  of  rail- 
way companies  engaged  in  interstate  commerce,  or  which 
will  impair  the  usefulness  and  facilities  of  such  traffic. 
On  these  grounds  it  is  argued  that  the  ordinance  under 
which  the  defendants  were  convicted  on  their  second 
trial  is  unreasonable  and  void. 

This  question  in  various  forms  has  been  before  the 
supreme  court  of  the  United  States  on  several  occasions. 
In  Illinois  C.  B.  Co.  v.  State,  163  U.  S.  142,  the  court 
had  before  it  a  statute  of  the  state  of  Illinois  which  pro- 
vided that  "every  railroad  corporation  shall  cause  its 
passenger  trains  to  stop  upon  its  arrival  at  each  station, 
advertised  by  such  corporation  as  a  place  for  receiving 
and  discharging  passengers  upon  and  from  such  trains, 
a  sufficient  lensrth  of  time  to  receive,  and  let  off  such  pas- 
sengers with  safety:  Provided,  all  regular  passenger 
trains  shall  stop  a  sufficient  length  of  time  at  the  railroad 
station  of  county  seats  to  receive  and  let  off  passengers 
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with  safety."  It  appears  from  a  statement  of  the  facts 
that  the  line  of  railroad  communication  crossing  the  Ohio 
river  at  Cairo,  of  which  the  Illinois  Central  Bailroad 
(/ompany  forms  part,  has  been  established  by  congress 
a^s  a  national  highway  for  the  accommodation  of  interstate 
commerce  and  of  the  mails  of  the  United  States;  that  the 
station  of  the  Illinois  Central  Railroad  Company  at  the 
southern  terminus  of  its  road  in  the  city  of  Cairo  was  at 
a  point  three  and  a  half  miles  distant  from  so  much  of  its 
main  track  as  formed  part  of  the  through  communication 
by  railroad  from  the  state  of  Illinois  across  the  Ohio  river 
into  the  state  of  Kentucky  and  other  states  on  the  through 
connecting  lines,  and  it  was  the  contention  of  the  railroad 
company  that  the  particular  train  in  question,  a  fast  mail 
train,  was  not  compelled  to  leave  the  direct  and  through 
route  of  travel  and  switch  down  to  the  depot  in  Cairo 
three  and  a  half  miles  from  the  through  line,  the  people 
of  that  city  being  sufficiently  accommodated  by  other 
trains  operated  by  the  company.  The  court  held  that 
a  fast  mail  train  carrying  interstate  passengers  and  the 
United  States  mail  from  Chicago  to  places  south  of  the 
Ohio  river,  over  an  interstate  highway  established  by 
authority  of  congress,  need  not  turn  aside  from  the  direct 
interstate  route  and  run  to  the  station  in  Cairo  three  and 
a  half  miles  away  from  that  route  and  back  again,  in 
order  to  receive  and  dispatch  passengers  at  that  station 
for  the  interstate  travel  to  and  from  which  the  railroad 
company  furnished  other  and  ample  accommodations, 
and  that  the  statute,  in  so  far  as  it  required  this  to  be 
done,  was  an  unconstitutional  obstruction  of  interstate 
commerce  and  of  the  passage  of  the  United  States  mails. 
In  the  same  case  it  was  said,  however,  "that  the  arrange- 
ments made  by  the  company  with  the  post  office  depart- 
ment of  the  United  States  cannot  have  the  effect  of  abro- 
gating a  reasonable  police  regulation  of  the  state." 

In  Cleveland,  C,  C.  d  St.  L.  R.  Co.  v.  State,  177  U.  S. 
514,  that  part  of  the  Illinois  statute  above  quoted,  which 
required  all  passenger  trains  to  stop  at  county  seats, 
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was  befoi-i'  the  court  on  petition  of  the  state's  attorney 
to  require  tlie  defendant  company  to  stop  a  train  i^nown 
as  the  "Knickerbocker  SpeciaP'  at  the  city  of  Hillsboro, 
the  county  seat  of  Montgomery  county.  In  that  case  it 
was  shown  that  the  "Knickerbocker  Special"  was  a  train 
especially  devoted  to  carrying  interstate  transportation 
between  the  city  of  St.  Louis  and  the  city  of  New  York ; 
that  the  travel  between  th(?se  cities  had  grown  to  such 
an  extent  that  it  had  become  necessary  to  put  on  a 
through  fast  train  wliich  connected  with  other  similar 
trains  on  the  Lake*  Shore  and  New  York  Central  roads, 
and  that  it  was  necessary  to  put  on  this  train,  because* 
the  trains  theretofore  run  (none  of  which  had  been  tak(*n 
off)  could  not,  by  reason  of  stopping  at  Ilillsboro  and 
other  smaller  stations,  make  the  time  necessary  for 
eastern  connections  or  carry  passengcTS  from  St.  Louis 
to  New  York  within  the  time  which  the  demands  of  busi- 
ness and  interstate  traffic  required;  that  the  train  Avas  not 
a  regular  passenger  train  for  carrying  passengers  from 
one  point  to  another  in  the  state  of  Illinois,  such  traffic 
l)eing  amply  provided  for  by  four  other  trains,  and  that 
the  "Knickerbocker  Sijecial"  was  used  exclusively  for 
interstate  traffic  from  and  to  points  without  the  state  of 
Illinois.  In  that  case  it  was  held  that  the  requirement 
that  all  regular  passenger  trains  must  stop  at  county 
stoats,  which  is  made  by  the  Illinois  act  of  March  21, 
1874,  constitutes  a  direct  burden  upon  interstate  com- 
merce in  violation  of  the  United  States  constitution,  so 
far,  at  least,  as  that  statute  requires  through  interstate? 
y)a8senger  trains  to  stop  at  such  stations  when  adeejuate 
through  service  has  been  provided  for  local  traffic.  In 
that  case  it  was  said :  "Few  classes  of  cases  have  become 
more  common  of  recent  years  than  those  wherein  the 
police  power  of  the  state  over  the  vehicles  of  interstate 
commerce  has  been  drawn  in  question.  That  siLch  power 
exists  and  will  be  enforced,  notwithstanding  the  consti- 
tutional authority  of  congress  to  regulate  such  commerce, 
is  evident  from  the  large  number  of  cases  in  which  we 
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have  sustained  the  validity  of  local  laws  designed  to 
secure  the  safety  and  comfort  of  passengers,  employees, 
persons  crossing  railway  tracks,  and  adjacent  property 
owners,  as  well  as  other  regulations  intended  for  the 
public  good."  The  court  further  said:  "The  distinction 
between  this  statute  and  regulations  reciuiring  passenger 
trains  to  stop  at  railroad  crossings  and  drawbridges, 
and  to  reduce  the  speed  of  trains  when  running  through 
crowded  thoroughfares,  requiring  its  tracks  to  be  fenced, 
and  a  bell  and  whistle  to  be  attached  to  each  engine, 
signal  lii!:hts  to  be  carried  at  night,  and  tariff  and  time 
tables  to  be  posted  at  proper  places,  and  other  similar 
requirements  contributing  to  the  safety,  comfort  and 
convenience  of  their  patrons,  is  too  obvious  to  require 
discussion." 

In  kStone  v.  Farmers  Loan  <&  Trust  Co.^  116  U.  S.  307, 
it  was  hel(J  that,  in  case  of  a  railroad  whose  construction 
had  been  aided  by  congress  so  as  to  establish  a  route 
of  travel  through  several  states,  a  state  had  the  power  to 
make  all  needful  regulations  of  a  police  character  for  the 
government  of  the  company  operating  the  road  within 
the  jurisdiction  of  the  state.  It  was  there  said :  "By  the 
settled  rule  of  decisions  in  this  court  *  *  *  it  may 
make  all  needful  regulations  of  a  police  character  for  the 
government  of  the  company  while  operating  its  road  in 
that  jurisdiction.  In  this  way  it  may  certainly  require 
the  company  to  fence  so  much  of  its  road  as  lies  within 
the  state,  to  stop  its  trains  at  railroad  crossings,  to 
slacken  speed  while  running  in  a  crowded  thoroughfare, 
to  post  its  tariffs  and  time  tables  at  proper  places,  and 
other  things  of  a  kindred  character  affecting^  the  comfort, 
the  convenience,  or  safety  of  those  who  are  entitled  to 
look  to  the  state  for  protection  against  the  wrongful  or 
negligent  conduct  of  others." 

In  Crutch er  v.  Kentucky^  141  U.  S.  47,  Mr.  Justice 
Bradley,  speaking  for  the  court,  said:  "It  is  also  within 
the  undoubted  province  of  the  state  legislature  to  make 
regulations  with  regard  to  the  speed  of  railroad  trains  in 
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the  neighborhood  of  cities  and  towns,  with  regard  to  thi^ 
precautions  to  be  taken  in  the  approach  of  such  trains  to 
hridges,  tunnels,  deep  cuts  and  sharp  curves,  and,  gener- 
ally, with  regard  to  all  operations  in  which  the  lives  and 
health  of  people  may  be  endangered,  even  though  such 
regulations  affect  to  some  extent  the  operations  of  inter- 
state commerce.  Such  regulations  are  eminently  local  in 
their  character,  and,  in  the  absence  of  congressional  regu  • 
lations  over  the  same  subject,  are  free  from  all  consti- 
tutional objections,  and  unquestionably  valid." 

Here  is  a  distinct  recognition  of  the  rights  of  the  state 
to  enact  all  reasonable  police,  regulations  necessary  to 
protect  the  people  of  the  state  in  the  enjoyment  of  their 
property  and  to  guard  them  from  injury  by  the  operation 
of  trains  through  thickly  populated  communities.  It  will 
be  observed  that  in  the  two  cases  first  above  referred  to, 
no  question  of  the  protection  of  life  or  of  the  person 
from  bodily  injury  was  drawn  in  question.  The  onh 
feature  presented  by  the  cases  was  the  right  of  the  state 
to  require,  in  one  case,  a  fast  mail  train  to  depart  from  its 
usual  route  for  the  accommodation  of  the  citizens  of  a  city 
for  whose  benefit  other  ample  accommodations  had  been 
provided,  and,  in  the  other  case,  to  require  a  train 
specially  devoted  to  interstate  commerce  to  stop  at  a 
county  seat  for  the  accommodation  of  its  citizens  who  were* 
amply  provided  with  accommodations  by  four  other  daily 
trains.  The  difference  between  those  cases  and  the  one  we 
are  considering  is  manifest.  The  ordinance  in  question  is 
designed,  not  for  the  mere  accommodation  of  the  residents 
of  Schuyler  in  the  use  of  the  trains  of  the  company,  but 
it  is  to  protect  them  against  loss  of  life  or  bodily  in- 
jury from  the  operation  of  trains  running  through  its 
limits.  In  such  case,  unless  the  ordinance  is  wholly  un- 
reasonable, it  ought  to  receive  the  support  of  the  courts. 
In  Chicago  &  A.  R.  Co.  v.  Carlininlle,  200  111.  314,  60  L. 
R.  A,  391,  it  was  held  that  an  ordinance  limiting  the 
speed  to  ten  miles  an  hour  within  the  corporate  limits  is 
not  unreasonable,  where  the  road  lies  for  a  mile  and  a 
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quarter  within  such  limits,  and  crosses  four  streets,  two 
of  which  are  main  thoroughfares,  and  buildings  located 
neap  the  road  obstruct  to  a  considerable  extent  a  view  of 
the  tracks  and  approaching  trains,  although  the  principal 
part  of  the  buildings  of  .the  municipality  are  located  on 
one  side  of  the  road ;  and  it  was  further  said  that  an  ordi- 
nance limiting  the  speed  of  trains  on  an  interstate  rail- 
way which  carries  the  United  States  mail  to  ten  miles  an 
hour  within  the  corporate  limits  of  the  municipality,  which 
is  passed  for  the  safety  of  the  public  and  the  protection 
of  life  and  property,  is  not  void  as  imposing  an  unreason- 
able restriction  upon  interstate  commerce  and  the  speedy 
transportation  of  the  mail. 

It  is  a  general  rule  that  the  determination  of  the  question 
whether  or  not  an  ordinance  is  reasonably  necessary  for 
the  protection  of  life  and  property  within  the  city  is  com- 
mitted in  the  first  instance  to  the  municipal  authorities 
thereof  by  the  legislature.  When  they  have  acted  and 
passed  an  ordinance,  it  is  presumptively  valid,  and,  before 
a  court  will  be  justified  in  holding  their  action  invalid, 
the  unreasonableness  or  want  of  necessity  of  such  measure 
for  the  public  safety  and  for  the  protection  of  life  and 
])roperty  should  be  clearly  made  to  appear.  It  should  lx» 
manifest  that  the  discretion  imposed  on  the  municipal 
authorities  has  been  abused  by  the  exercise  of  the  power 
conferred  by  acting  in  an  arbitrary  manner.  Knohloch 
V.  Chicago,  M.  d  St  1\  R.  Co.,  31  Minn.  402;  Eiison 
V.  Chicago,  8t.  P.,  M.  &  0.  B.  Co.,  45  Minn.  370,  11  L.  R. 
A.  434.  So  far  as  we  have  observed  there  is  nothing  in  th:* 
record  showing  that  the  ordinance  in  question  is  unreji- 
sonable  or  unnecessary.  That  the  municipal  authorities 
had  in  view  the  rights  of  the  company,  as  well  as  the  pro- 
tection of  its  own  citizens,  is  manifest  from  the  proviso 
allowing  unlimited  speed  of  trains  where  watchmen  are 
provided  or  where  gates  or  bars  are  erected  to  guard  the 
tracks.  That  this  might  impose  some  additional  burden 
upon  the  company  cannot,  we  think,  be  urged  as  an  ob- 
jection to  the  ordinanca 
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The  district  court  instructed  the  jury  that  the  burden  of 
proof  was  upon  the  state  to  establish  each  and  all  of  the 
material  facts  charged  in  the  complaint  by  clear  and  satis- 
factory evidence;  that  the  prosecution,  while  criminal  in 
form,  was  in  fact  civil ;  that  it  was  not  necessary  for  the 
state  to  establish  the  facts  charged  beyond  a  reasonable 
doubt;  that  the  material  facts  should,  however,  be  clearly 
and  satisfactorily  established  by  a  preponderance  of  the 
evidence  before  finding  the  defendants  guilty.    Exceptions 
to  the  instructions  were  t^aken  by  the  defendants,  and  are 
now  assigned  as  error,  it  being  insisted  that  the  proceed 
ing  was  criminal  in  its  nature,  and  that  evidence  beyond 
a  reasonable  doubt  was  necessary  to  convict.    At  common 
law,  and  independent  of  statutory  enactments,  punish- 
ments for  the  violation   of  municipal   ordinances   were 
treated  in  the  light  of  civil- actions;  imprisonment  for 
noncompliance  with  the  order  of  the  court  imposing  the 
payment  of  a  fine  being  looked  upon,  not  in  the  lighl 
of  punishment,  but  as  a  means  of  compelling  a  compliances 
with  the  orders  of  the  court  and.enforcing  payment.    The 
general  doctrine  appears  to  be  that,  where  an  act  is  not 
criminal  under  the  laws  of  the  state,  a  municipal  ordi- 
nance will  not  make  it  so,  and  that  an  action  to  recover  a 
penalty  prescribed  by  a  municipal  ordinance  on  account 
of  an  act  not  criminal  by  the  general  law  of  the  state, 
but  forbidden  by  such  ordinance,  is  a  civil  action.     City 
of  Huron  v.  Carter,  5  S.  Dak.  4,  57  N.  W.  947.     McQuil- 
lan,  Municipal    Ordinances,   sec.    190,   asserts   that   the 
weight  of  judicial  authority  holds  that  the  prosecution 
for  the  violation  of  a  municipal  ordinance  is  in  the  nature 
of  a  civil  action  for  the  recovery  of  a  debt.     Sometimes 
the  action  is  regarded  as  criminal  where  the  offense  con- 
stitutes a  misdemeanor  under  the  laws  of  the  state;  but 
ordinances  of  the  character  of  the  one  in  question,  for- 
bidding the  doing  of  an  act  that  is  not  per  se  criminal  or 
inmioral,  that  is  not  made  a  crime  or  misdemeanor  by 
any  law  of  the  state,  is  a  mere  rule  or  regulation  for  the 
government  of  the  community  within  the  municipal  limits, 
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and  does  not  come  within  the  category  of  acts  considered 
criminal  under  our  constitution  or  statutes.  In  Sutton 
V.  McConnelly  46  Wis.  269,  50  N.  W.  414,  the  supreme  court 
of  Wisconsin,  in  answer  to  the  argument  that  a  prosecu- 
tion for  the  violation  of  a  city  ordinance  was  a  criminal 
prosecution,  said :  "We  think  it  is  not.  No  law  in  force 
when  that  prosecution  was  instituted  made  it  a  criminal 
oflfense  to  use  wanton  or  obscene  language  within  the  cor- 
porate limits  of  the  city  of  Columbus.  The  use  of  such 
language  there  gave  the  city  a  right  of  action  against  the 
offender  to  recover  a  prescril>ed  penalty  therefor.  Under 
the  charter  of  the  city  an  action  to  recover  such  a  penalty 
may  be  commenced  either  by  summons  or  warrant.  But 
whether  commenced  by  the  one  process  or  the  other,  the 
pleadings  and  judgment  are  the  same.  In  either  case  it 
!s  nothing  more  than  a  civil  action  to  recover  a  penalty. 
Hence,  it  was  competent  for  the  magistrate,  as  in  other 
civil  actions,  to  act  upon  the  stipulation  of  the  parties, 
and  to  determine  the  actio'n  and  render  final  judgment 
therein." 

Section  8751,  Ann.  St.,  found  in  the  chapter  relating  to 
cities  and  villages,  is  in  the  following  language:  "Fines 
may  in  all  cases,  and  in  addition  to  any  other  mode  pro- 
vided, be  recovered  by  suit  or  action  before  a  justice  of 
the  peace,  or  other  court  of  competent  jurisdiction,  in  the 
name  of  the  state.  And  in  any  such  suit  or  action  w^here 
pleading  is  necessary,  it  shall  be  sufficient  to  declare 
generally  for  the  amount  claimed  to  be  due  in  respect  to 
the  violation  of  the  ordinance,  referring  to  its  title  and 
the  date  of  its  adoption  or  passage,  and  showing  as  near 
as  may  be  the  facts  of  the  alleged  violation."  From  this 
it  will  be  seen  that  the  legislature  contemplated  a  civil 
action  for  the  recovery  of  a  fine  imposed  for  the  violation 
of  an  ordinance,  and  in  such  case  clear  and  satisfactory 
proof  of  the  violation  would  certainly  be  sufficient  to 
warrant  a  recovery.  In  Toledo ^  P.  d  W.  R.  Co.  v.  Foster, 
43  111.  480,  brought  to  recover  a  penalty  of  |50  imposed 
upon  railways  for  a  failure  to  sound  a  whistle  or  ring  a 
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bell  for  80  rods  before  arriving  at  a  crossing,  the  court 
said :  **While  the  law  does  not  require  the  same  complete- 
ness of  proof  in  cases  of  this  character  that  is  required 
in  criminal  prosecutions  where  life  or  liberty  is  in  jeop- 
ardy, yet  the  evidence  must  be  of  such  a  character  as  to 
bring  home  to  the  jury  a  reasonable  and  well-founded 
belief  of  the  guilt  of  the  defendant.  Neither  a  railway 
company  nor  a  private  individual  should  be  subjected  to  a 
fine,  whereby  their  property  is  to  be  divested,  merely  be- 
cause there  is  a  little  more  evidence  that  they  did  not  per- 
form some  required  act  than  there  is  that  they  did."  The 
instruction  here  under  consideration  required  something 
more  than  a  preponderance  of  the  evidence.  It  required 
that  the  charge  against  the  defendant  should  be  established 
by  clear  and  satisfactory  evidence,  and  this  is  in  full 
accord  with  the  Illinois  rule. 

It  is  further  urged  that  if  the  action  is  civil  in  its 
nature  the  fine  imposed  is  in  the  nature  of  a  debt  due  from 
I  he  defendants,  and  that  to  imprison  them  for  its  nonpay- 
ment, as  required  by  the  ordinance,  would  violate  our 
constitutional  provision  prohibiting  imprisonment  for 
debt  It  is  well  settled  that  a  direction  in  a  sentence 
imposing  a  fine  that  defendant  shall  stand  committed  until 
the  fine  is  paid  is  no  part  of  the  penalty  for  the  oflfense, 
but  is  merely  a  means  of  compelling  obedience  to  the  judg- 
ment of  the  court.  19  Cyc.  553,  and  authorities  cited. 
A  fine  is  not  a  debt  within  the  meaning  of  the  constitu- 
tional provision  referred  to.    In  re  Beall,  26  Ohio  St.  195. 

After  a  careful  examination  of  the  record  and  the 
questions  presented  we  are  unable  to  discover  any  rever- 
sible error,  and  recommend  an  affirmance  of  the  judgment. 

Epperson  and  Good,  CO.,  concur. 

By  the  Ctourt:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmisd. 
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David  Bradley  &  Company,  appellant,  v.  Einoman 
Implement  Company  bt  al.,  appellees. 

Filed  Mat  24,  1907.    No.  14,838. 

1.  Conditional  Sales.     Section  26,  ch.  32,  Comp.  St.   1905,   requiring 

conditional  sales  of  personal  property  to  be  In  writing,  signed  by 
the  vendee,  and  a  copy  filed  with  the  county  clerk,  applies  to  a 
contract  of  sale  made  in  Iowa  of  property  to  be  deliyered  to  and 
held  by  the  purchaser  within  this  state. 

2.  Sales:  Consideratiozt.    A  pre-existing  debt  is  a  good  consideration 

to  support  a  sale  of  personal  property.  . 

Appeal  from  the  district  court  for  Thayer  conBty: 
Leslie  G.  Hurd,  Judge.    Affirmed. 

0.  L.  Richards^  for  appellant. 

M.  H.  Weiss  and  0.  H.  Scotty  contra. 

DUFFIB,  C. 

John  Meinen,  an  implement  dealer  at  BeMdere,  entered 
into  a  contract  with  David  Bradley  &  Company  to  handh* 
their  implements.  The  contract  recites  that  Meinen  is 
appointed  agent  for  the  Bradley  company  to  sell  its  imple- 
ments, but  there  are  other  terms  and  conditions  which 
make  it  evident  that  Meinen  was  something  more  than  an 
agent,  and  it  is  conceded  by  the  David  Bradley  company 
that  his  interest  in  all  implements  received  by  him  under 
the  contract  was  that  of  a  vendee  in  a  conditional  sale.  It 
also  appears  that  Meinen  was  handling  the  goods  of  th€^ 
Kingman  Implement  Company,  and  became  indebted  to 
them  in  a  sum  exceeding  $2,000.  A  short  time  prior  to 
the  commencement  of  this  action  Meinen  and  the  King- 
man company  had  a  settlement,  the  Kingman  company 
receiving  back  such  of  its  goods  as  Meinen  had  on  hand, 
and  in  addition  thereto  a  surrey  which  Meinen  had  re- 
ceived from  the  David  Bradley  company.  Other  goods 
were  turned  over  to  the  Kingman  company  to  the  full 
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amount  of  its  claim,  and  the  indebtedness  of  Meinen  to 
said  company  thus  satisfied  and  discharged.  This  action 
^wsiB  commenced  by  the  David  Bradley  company  to  recover 
the  surrey  turned  over  by  Meinen  to  the  Kingman  com- 
pany on  that  settlement.  The  court  directed  the  jury  to 
return  a  verdict  for  the  defendant,  and  the  plaintiff  has 
appealed. 

The  contract  between  Meinen  and  the  David  Bradhn 
company  was  made  in  Council  Bluffs,  Iowa.  No  copy 
thereof  was  filed  in  the  office  of  the  clerk  of  Thayer  county, 
where  Meinen  resided  and  carried  on  his  business.  It  is 
insisted  by  appellant  that  the  contract,  being  an  Iowa  con- 
tract, was  not  required  to  be  filed  in  Thayer  county  in 
order  to  protect  the  David  Bradley  company  as  against  a 
purchaser  or  judgment  creditor  of  Meinen;  that  a  con 
ditional  sale  of  property  made  in  Iowa,  although  to  a  resi- 
dent of  Nebraska,  the  property  to  be  taken  and  used  in 
Nebraska,  does  not  come  within  the  provisions  of  our  stat- 
ute requiring  a  conditional  sale  to  be  in  writing,  and 
signed  by  the  vendee,  and  a  copy  thereof  filed  with  the 
clerk  of  the  county.  We  do  not  think  that  this  position 
can  be  sustained.  While  it  is  true  that  the  contract  of 
conditional  sale  was  made  in  Iowa,  both  parties  thereto 
contemplated  that  it  was  to  be  performed  in  Nebraska. 
The  goods  were  to  be  taken  to  Nebraska  and  there  sold, 
and  absolute  title  passed  to  the  purchasers  from  Meinen. 
Meinen  was  to  remain  in  possession  until  a  sale  was  made. 
The  manifest  purpose  of  our  statute  is  to  render  ineffect- 
ual the  condition  in  a  sale  of  goods  held  in  this  state, 
where  a  copy  of  the  contract  of  sale  is  not  filed  with  the 
clerk  of  the  county.  The  object  of  the  statute  is  to  get 
rid  of  secret  and  latent  liens.  Public  policy,  as  asserted 
in  the  extension  of  our  registry  laws,  requires  that  the 
public  record  shall  show  the  ownership  of  personal  prop- 
erty, and  a  construction  which  is  favorable  to  that  end 
Rhould  be  given  to  the  act.  Knotrlrf(  Loom  Worlcs  v. 
Vacher,  57  N.  J.  Law,  490,  33  L.  E.  A.  305. 
13 
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It  is  further  urged  that  the  Kingman  Implement  Ck>m- 
pany  is  not  a  purchaser  within  the  meaning  of  the  statute. 
It  clearly  appears  from  the  evidence  that  the  Kingman 
Implement  Company  gave  credit  to  Meinen  for  f 90  on  the 
amount  due  from  him  in  consideration  of  this  surrey.    It 
also  appears  that  it  had  no  notice  of  any  claim  to  the 
property  by  the  David  Bradley  company.     It  is  a  well- 
recojjnized  principle  of  law  in  this  state  that  a  pre-exist- 
ing debt  is  a  good  consideration  for  a  conveyance  of 
property,  and,  if  taken  in  good  faith  and  without  any 
fraudulent  purpose,  the  sale  will  be  upheld,  even  though 
the  consideration  therefor  was  an  antecedent  debt.    Ward 
V.  Parlin,  30  Neb.  376;  Steen  v.  Stretch,  50  Neb.   572; 
Rachman  v.  Clapp^  50  Neb.  648. 

The  action  of  the  district  court  in  directing  a  verdict 
and  entering  judgment  thereon  in  favor  of  the  defendant 
was  clearly  right,  and  we  recommend  an  affirmance  of  the 
judgment. 

Epperson  and  Good,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


K^TB  Connelly,  appellant,  v.  City  op  Omaha,  appellee. 

Tiled  Mat  24,  1907.    No.  14,578. 

1.  Justice  of  the  Peace:  Jurisdictiok.    It  is  a  wen-established  rule  In 

this  state  that  a  mere  claim  of  title  will  not  oust  a  Justice  of  the 
peace  of  jurisdiction  in  a  forcible  entry  and  detainer  case,  but 
the  Justice  may  proceed  until  It  Is  shown  by  competent  evidence 
that  the  defendant  is  claiming  possession  under  a  bona  fide  daim 
of  tiUe. 

2.  Judgment:  Res  Judicata.    A  fact  within  the  Jarisdictlon  of  the 

court,  litigated  and  determined  in  a  forcible  entry  and  detainer 
suit,  cannot  again  be  brought  In  question  between  the  same 
parties. 
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Appeal  from  the  district  court  for  Douglas  county: 
AliEXANDBR  O.  Troup,  Judge.    Affirmed. 

Da/vid  Van  Etten,  for  appellant. 

John  P.  Breetij  W.  H.  Herdmo/n,  Harry  E.  Burnam  and 
/.  J.  Dunnj  contra.  « 

Epperson,  O. 

In  November,  1900,  in  a  forcible  entry  and  detainer 
action  the  defendant  herein  obtained  judgment  against  the 
plaintiff  for  the  restitution  of  the  real  estate  here  in  con- 
trover^.     Plaintiff  brings  this  action,  alleging  that  she 
is  the  owner  of  the  property,  apd  asks  that  defendant  be 
restrained  from  enforcing  its  judgment  for  restitution. 
She  also  asks  that  the  title  be  confirmed  in  her  as  against 
any  claim  or  demand  of  defendant.    No  fraud  or  irregu- 
larity was  alleged  or  proved  to  impeach  the  judgment  for 
restitution.  In  Shufeldt  v.  Gandy,  34  Neb.  32,  it  was  held : 
"The  jurisdiction  of  courts  of  equity  to  set  aside  judgments 
at  law  will  be  exercised  only  when  it  appears  that  th»* 
judgment  complained  of  is  unconscionable,  and  when  the 
party  applying  had  no  opportunity  to  make  defense,  or 
was  prevented  from  so  doing  by  accident  or  the  fraud  of 
the  opposing  party."     In  the  opinion  by  Judge  Post  it 
is  further  said:  "The  rule  is  well  settled  that  the  party 
seeking  relief  in  equity  from  a  judgment  at  law  must  show 
clearly  that  the  judgment  complained  of  is  the  result  of 
fraud,  accident,  or  mistake,  and  not  of  his  own  negligence.'- 
In  City  of  Broken  Bow  v.  Broken  Bow  Water  Works  Oo.^ 
57  Neb.  548,  it  was  held :  "To  justify  an  injunction  to  re- 
strain the  enforcement  of  a  judgment  it  is  not  sufficient 
to  show  that  the  judgment  debtor  had  a  valid  defense. 
It  must  be  shown  that  he  was  prevented  from  interposing 
it  by  fraud,  mistake,  or  accident,  and  without  fault  on  his 
part"    We  know  of  no  reason  why  the  same  rule  should 
not  apply  to  judgments  for  the  restitution  of  real  estate. 
In  the  forcible  entry  and  detainer  case  the  defendant 
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herein  alleged  a  lease  then  existing  between  the  parties 
under  which  the  plaintiff  herein  was  in  possession  of  the 
property.    Plaintiff,  as  defendant  in  that  action,  set  up 
fraud  in  the  obtaining  of  the  lease.     On  this  issue  the 
forcible  entry  and  detainer  action  was  tried  and  resolve<l 
against  the  plaintiff  herein.    It  Js  a  well-established  rule 
in  this  state  that  a  mere  claim  of  title  will  not  oust  a 
justice  of  the  peace  of  jurisdiction  in  a  forcible  entry  and 
detainer  case,  but  that  the  justice  may  proceed  until  it  is 
shown  by  the  evidence  that  defendant  is  claiming  posses- 
sion under  a  bona  fide  claim. of  title.   Oreen  v.  Morse,  57 
Neb.  391 ;  Lipp  v.  Hunt,  25  Neb.  91 ;  Smith  v.  Kaiser,  17 
Neb.  184;  Pettit  v.  Black,  13  Neb.  142;  Leach  v.  Sutphen, 
11  Neb.  527;  Clark  v.  Tnk^  Land  Co.,  75  Neb.  326.    In 
the  forcible  entry  and  detainer  case  the  claim  of  title  by 
adverse  possession  was  also  interposed  by  the  plaintiff 
herein,  but  the  justice  court  considered,  in  the  face  of  the 
lease,  that  the  evidence  did  not  support  the  defense,  and 
that  the  claim  of  title  by  adverse  possession  was  not  made 
in  good  faith.     Ordinarily  a  judgment  of  ouster  in  a 
forcible  entry  and  detainer  case  is  not  a  bar  to  an  action 
in  relation  to  the  title,  since  one  person  may  own  the 
title  and  another  may  hold  the  right  of  possession  for  a 
term.    In  Dale  t?.  Doddridge,  9  Neb.  138,  it  was  held :  "The 
judgment  of  a  justice  of  the  peace,  or  of  the  district  court, 
in  proceedings  in  forcible  entry  and  detainer,  is  conclusive 
in  that  proceeding  on  the  matter  in  issue  at  the  time  of  its 
rendition,  unless  such  judgment  is  reversed  or  modified  by 
proceedings  in  error.    But  the  judgment  is  no  bar  to  an- 
other action  in  relation  to  the  title  of  the  premises.^'    The 
above  rule,  however,  is  not  broad  enough  to  permit  an 
action  to  restrain  the  enforcement  of  restitution.     As 
stated  in  the  rule  quoted,  such  judgment  is  conclusive  on 
the  matter  in  issue  at  the  time  of  its  rendition.    The  spe- 
cific issue  of  fact,  which  the  justice  of  the  peace  had  juris- 
diction to  try,  was  litigated,  and  we  are  bound  by  the  ad- 
judication that  plaintiff  was  in  possession  under  a  lease 
with  defendant;  and,  in  the  absence  of  fatal  irregularity 
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in  the  former  proceeding,  the  judgment  for  restitution 
should  not  be  enjoined. 

Plaintiflf's  contention  that  she  is  entitled  to  a  decree 
quieting  title  as  against  any  claim  or  demand  of  the  de- 
fendant is  based  on  the  theory  that  the  judgment  for  res- 
titution is  a  cloud  upon  her  title.  To  grant  her  such  a 
decree  would  be  in  fact  an  annulment  of  the  judgment,  or 
an  injunction  against  its  enforcement,  which,  as  above 
shown,  cannot  be  done  in  this  case. 

Many  errors  are  assigned  in  the  admission  and  exclu- 
sion of  evidence,  but  as  the  assigned  errors  do  not  pertain 
to  the  regularity  of  the  former  judgment  the  court^s  rul 
ings  were  without  prejudice,  and  further  discussion  is  not 
necessary. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames,  0.,  concurs. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 


O&ANT  Dye,  appellee^  v.  Wesley  Baser  et  al.,  appel- 
lants. 

Piled  May  24,  1907.    No.  14,769. 

« 

1.  Liquor  Lioense:  Application.  Under  the  liquor  laws  of  this  state 
(Ann.  St.  ch.  32),  a  petition  for  a  liquor  license  must  be  signed 
by  bona  fide  freeholders. 

2. :  :  Fbeeholdeb.    One  made  a  freeholder  for  the  sole 

purpose  of  qualifying  him  as  a  petitioner  for  a  liquor  license  is 
not  a  bona  fide  freeholder  within  the  meaning  of  the  liquor  law. 

3. : :  .    Lapse  of  time  alone  will  not  qualify  a  bad 

faith  freeholder  to  sign  a  petition  for  a  liquor  license. 

Appeal  from  the  district  court  for  Merrick  county: 
CoNEAD  HOLLENBECK,  JUDGE.     Reversed. 
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Martin  &  Ay  res  and  Thomas  Darnall,  for  appellants. 
Patterson  &  Patterson,  contra. 

Epperson,  O. 

In  May,  1906,  upon  the  petition  of  S3  citizens,  the  trus- 
tees of  the  village  of  Chapman  issued  a  liquor  license  to 
appellee,  overruling  the  remonstrance  of  appellants.  The 
district  court  affirmed  the  action  of  the  village  board,  and 
r(^monstrators  appeal  to  this  court.  . 

Twelve  of  the  petitioners  claim  to  be  freeholders  by 
reason  of  each  owning  a  certain  lot  or  part  of  a  lot  in 
McCormick's  addition  to  said  village.  McCormick's  ad- 
dition consists  of  one  block  of  land  divided  into  12  lots, 
25x140  feet.  It  is  40  rods  from  the  original  town.  The 
intervening  land  is  not  platted.  There  are  no  improve- 
ments upon  these  lots.  They  are  low  and  flat,  and  have 
been  put  to  no  use  whatever  by  the  owners.  The  tract 
was  platted  in  1902,  since  which  time  the  owners  of  the 
(liflfereut  lots  have  been  persistent  petitioners  for  liquor 
licenses.  Petitioner  Hartman  holds  a  deed  to  an  un- 
divided one-half  interest  in  one  of  the  lots,  for  which  he 
i»ave  f  10  March  2,  1906.  He  says  he  bought  it  for  specu- 
lation and  for  a  garden.  He  did  not  know  the  condition 
of  the  lot,  nor  could  he  explain  how  it  appeared  of  value 
for  speculation.  Petitioner  Trimann  bought  an  entire  lot 
for  flO  March  24,  1906,  and  says  that  he  made  the  pur- 
chase as  an  investment.  D.  W.  Abbott,  who  signed  the  pe- 
tition, claimed  to  own  one-half  of  a  lot  purchased  in  De- 
cember, 1905.  Another  petitioner,  Piatt  Abbott,  claime<l 
to  own  all  of  this  lot  under  a  deed  given  in  April,  1904. 
Roth  deeds  were  executed  by  the  same  grantor.  The  evi- 
dence does  not  show  that  D.  W.  Abbott  is  the  owner. 
Each  of  the  above  named,  except  Piatt  Abbott,  sicmed  the 
petition  here  in  controversy  soon  after  obtaining  their 
deeds.  Petitioners  Gallogly,  Worlard,  Hanna,  Piatt 
Abbott,  Westphal,  Valkman,  Mrs.  Valkman,  Orandall  and 
Flora  Abbott  each  acquired  title  to  one  of  the  McCor- 
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mick  lots,  OP  an  interest  in  one,  prior  to  the  spring  of 
1906,  but  each  conveyance  was  at  a  time  when  a  petition 
for  a  liquor  license  was  in  circulation.  The  purchase 
prices  varied  from  f  8  to  f  25.  Many  of  the  grantees  did  not 
know  the  dimensions  of  their  lots.  Several  testified  that 
they  bought  their  property  for  speculation  or  for  a  garden 
spot,  but  none  was  ever  used  for  gardening.  The  lots  in 
McCormick's  addition  were  not  desirable  property,  and 
the  only  inference  deducible  from  the  evidence  is  that  the 
petitioners  above  named  bought  and  Iield  their  several 
tracts  of  land  for  the  sole  purpose  of  becoming  eligible  to 
petition  for  liquor  licenses.  Under  these  cireumstanceK 
are  they  bona  fide  freeholders  within  the  meaning  of  the 
liquor  law? 

The  statute  contemplates  that  30  bona  fide  resident 
freeholders  shall  sign  the  petition;  and  it  has  been  said 
that  "a  deed  for  lands  to  mdny  persons  for  a  single  con 
sideration,  and  with  the  purpose  of  qualifying  them  to 
sign  recommendations  for  inn  and  tavern  licenses,  is  fraud- 
ulent, and  will  not  constitute  them  reputable  freeholders 
within  the  statute."  Austin  v.  Atlantic  Gity^  48  N.  J. 
Law,  ll&y  Smith  v.  Elizabeth^  46  N.  J.  Law,  312;  Bennett 
t?.  Otto,  68  Neb.  652 ;  Colglazier  v.  McGlary  &  Martin,  5 
Neb,  (Unof.)  332.  In  Bennett  v.  Otto,  supra,  the  petition- 
ers, whose  qualifications  were  in  dispute,  with  28  others, 
purchased  a  tract  of  three  acres  to  be  used  as  a  park, 
taking  title  by  deed,  in  which  all  were  named  as  grantees. 
Each  paid  |5,  claiming  that  the  land  was  taken  as  an  in- 
vestment Remonstrators  contended  that  they  were  not 
bona  fide  freeholders,  and  this  court  so  held,  saying :  "The 
circumstances  under  which  the  deed  to  the  park  was  made, 
the  fact  that  so  many  of  the  grantees  are  young  men  with 
no  property  or  other  interests  in  the  town  of  Waco  to 

be  benefited  by  the  purchase  of  this  ground  for  park  pur- 
poses, and  the  fact  that  they  pretend  that  a  five  dollar 
interest  in  this  land  was  taken  as  an  'investment,^  are  all 
inconsistent  with  the  bona  fides  of  the  transaction.  We 
can  understand  why  property  owners,  permanent  resi- 
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dents  of  Waco,  would  contribute  something  toward  a 
park  for  the  town,  and  why  the  young  men  of  the  village 
should  desire  a  ball  ground  to  which  they  might  resort 
for  ball  play  and  other  sports,  and  that  this  might  induce 
them  to  contribute  or  donate  from  their  means  toward 
the  purchase  of  such  grounds ;  but  when  they  assert  that 
such  investment  of  their  money  was  for  profit,  and  that 
that  was  the  inducement  which  led  them  to  put  Ave  dollars 
in  such  an  enterprise,  we  are  led  to  look  for  some  other 
cause  for  their  action ;  and  the  signing  of  Otto's  petition 
the  same  evening  that  the  deed  was  made,  or  at  latest  the 
next  day,  indicates  quite  conclusively  that  a  desire  to 
qualify  themselves  as  such  signers  was  the  principjil  in- 
ducing cause."  In  Col  glazier  r.  McClary,  5  Neb.  (Unof.) 
332,  it  appears  that  several  freeholders  signed  the  peti- 
tion soon  after  obtaining  deeds.  Many  of  them  obtained 
title  from  the  same  grantor,  acting  through  his  attorney 
in  fact,  who  had  circulated  the  petition  in  behalf  of  an- 
other. In  some  instances  a  small  cash  payment  was  made 
by  the  purchaser  and  notes  given  for  the  remainder.  The 
conveyances  had  not  been  placed  on  record.  It  was  held 
that  they  were  made  freeholders  for  the  purpose  of  en- 
abling them  to  sign  the  petition. 

Appellee  attempts  to  distinguish  Bennett  v.  Otto  and 
Colglazier  v.  McClary^  snpra^  on  the  ground  that  the  appli- 
cants therein  had  assisted  in  making  the  petitioners  free 
holders.  The  conclusion  of  this  court  was  not  based  on 
any  direct  evidence  of  that  nature,  but  the  unusual  manner 
of  becoming  freeholders,  as  shown  by  the  evidence  in  each 
case,  was  sufficient  to  disclose  that  the  petitioners  were  not 
bona  fide  freeholders.  The  facts  are  different,  but  no 
stronger  in  establishing  that  conclusion  in  the  cases  cited 
than  in  the  case  at  bar.  There  is  no  diflPerence  in  prlnciph* 
between  the  bad  faith  of  the  conveyances  condemned  by 
this  court  in  Bennett  v.  Otto  and  Colglazier  v.  McClary 
and  the  bad  faith  in  the  conveyance  of  the  small  worthless 
tracts  of  land  in  the  case  at  bar.  In  the  case  in  hand  it 
is  true  that  many  of  the  conveyances  were  made  to  assist 
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forDier  applicants  to  obtain  licenses,  and  the  title  now 
relied  on  to  qualify  some  of  the  petitioners  had  been  held 
for  some  time.  As  above  shown,  however,  these  titles  werr 
not  hona  fide  when  acquired.  They  never  became  such  by 
lapse  of  time.  The  evidence  is  sufficient  not  only  to 
justify,  but  to  require,  the  conclusion  that  McCormick's 
addition  is  held  in  the  interests  of  the  liquor  traffic,  nor 
as  a  place  for  conducting  business,  but  for  the  purpose  of 
annually  furnishing  freeholders,  so  claimed,  to  sign  pe- 
titions for  liquor  licenses.  We  cannot  place  judicial  ap 
proval  upon  this  method  of  obtaining  a  liquor  license.  Th<' 
12  signers  above  named  were  not  hona  fide  freeholders 
within  the  meaning  of  the  liquor  laws,  Ann.  St.,  ch.  32. 

The  judgment   of  the  dii  lict  court  was  wrong  and 
should  be  reversed,  and  we  so  recommend. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  license  canceled. 

Reversed. 


William  T.  White,  appellant,  v.  City  of  Lincoln, 

appellee. 

Piled  May  24, 1907.    No.  14,795. 

1.  Taxation:  Absessment:  Evidence.    Evidence  examined,  and  held  to 

show  appellant  a  resident  of  the  city  of  Lincoln,  and  liable  to 
assessment  as  such. 

m 

2.  :  .    Appellant  had  $12,000  on  April  1,  1905,  which  he 

soon  afterwards  applied  on  the  purchase  price  of  real  estate  for 
which  he  had  previously  contracted,  and  by  his  contract  with  his 
grantor  assumed  the  payment  of  the  1905  taxes  assessed  against 
the  real  estate.  Held,  That  an  assessmefnt  to  him  of  the  $12,000 
was  not  a  double  taxation  of  his  property. 

3. :  :  Deposits.    Money  deposited  in  a  bank  and  evidenced 

by  a  certificate  of  deposit  payable  on  demand  is  liable  to  assess- 
ment as  money,  and  not  as  a  credit,  under  the  revenue  laws  of 
1903,  Comp.  St  ch.  77. 
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4.  :  :  Property  Omitted.  Under  the  provisions  of  sec- 
tion 7777,  Ann.  St.,  the  board  of  equalization  of  the  city  of  Lin- 
coln has  power,  upon  notice  to  the  person  liable,  to  assess  prop- 
erty which  has  been  omitted  by  the  assessor  from  the  tax  list. 

5. :  :  :  Evidence.     In   the   assessment  of  omitted 

property,  the  board  of  equalization  of  the  city  of  Lincoln  may 
reach  their  conclusions  as  to  property  to  be  placed  on  the  tax 
list  from  evidence  given  upon  an  investigation  In  the  nature  of  a 
judicial  proceeding. 

Ai*PEAL  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirnied. 

S.  J.  Tuttle^  for  appellant. 

E.  G.  Strode  and  D.  J.  Flaherty,  contra. 

Epperson,  O. 

The  board  of  equalization  of  the  city  of  liincoln  placed 
on  the  assessment  roll  for  1905  an  assessment  of  |1 2,000 
against  one  William  T.  White,  who  thereupon  prosecuted 
error  proceedings  to  the  district  court,  and  has  appealed 
from  a  judgment  affirming  the  order  of  the  board. 

1.  Appellant's  first  contention  is  that  he  was  not  a  res- 
ident of  the  city  of  Lincoln  on  April  1, 1905,  and  could  not 
he  legally  taxed  for  that  year.  This  insistence  presents 
a  question  of  fact  which  the  board  of  equalization,  as  well 
as  the  district  court,  has  determined  adversely  to  appel- 
lant. A  review  of  the  record  constrains  us  to  adopt  their 
finding  as  the  only  reasonable  inference  to  be  drawn  from 
the  evidence.  Appelllant's  testimony  discloses  that  he  was 
a  resident  of  the  city  of  Lincoln  on  January  1,  1905,  and 
that  he  never  removed  from  Lincoln,  though  absent  there- 
from with  his  family  from  the  latter  part  of  March  until 
June  1, 1905 — ^a  part  of  the  time  visiting  in  Butler  county 
and  a  part  of  the  time  boarding  with  relatives  in  Univer- 
sity Place,  a  city  conveniently  near  Lincoln.  On  June 
1, 1905,  he  returned  to  Lincoln. 

2.  It  appears  that  on  March  25,  1905,  appellant  entered 
into  a  contract  with  Dr.  H.  J.  Winnett  for  the  purchase 
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of  certain  real  estate  in  Lincoln  for  the  agreed  consider- 
ation of  118,000,  |1,000  of  which  was  paid  in  cash,  and 
the  remainder  to  be  paid  between  the  3d  and  20th  of  April 
following.  Nothing  was  said  in  the  contract  as  to  the 
payment  of  the  taxes,  bnt  in  the  deed  of  April  18  appellant 
assumed  the  taxes  assessed  against  the  property  for  the 
year  1905.  On  the  first  of  April  appellant  possessed  |12,- 
000  and  the  contract  for  the  purchase  of  |18,000  of  real 
estate,  and  he  now  argues  that,  if  the  assessment  of  the 
$12,000  is  allowed  to  stand,  the  result  will  be  that  appellant  i 
will  suffer  double  taxation ;  that  is,  he  must  not  only  pay  ^ 
taxes  on  the  assessed  value  of  the  real  estate,  but  also  upon 
the  f  12,000  which  he  intended  to  apply  on  the  purchase 
price.  This  contention  is  devoid  of  merit.  The  evidence 
discloses,  and  the  board  was  justified  in  finding,  that  ap- 
pellant, as  part  of  the  consideration,  orally  agreed  to 
pay  the  taxes  on  the  purchase  money  and  also  on  the  prop- 
erty, and  that  Dr.  Winnett  was  to  be  relieved  from  the 
payment  of  the  same.  Appellant  cannot  now  complain 
because  he  was  compelled  to  perform  his  part  of  the  agree- 
ment. The  money  and  the  real  estate  were  both  in  exist- 
ence and  subject  to  taxation.     The  authorities  did  not 

assess  the  real  estate  to  appellant  By  his  agreement  he 
gave  as  a  part  of  the  consideration  for  his  purchase  |18,- 
000,  plus  the  amount  of  the  1905  taxes  assessed  against 
the  property,  and  for  which,  were  it  not  for  the  contract, 
his  grantor  would  be  liable. 

3.  The  112,000  was  deposited  in  a  bank  and  evidenced 
by  certificates  of  deposit  payable  on  demand.  Appellant 
now  insists  that  he  is  entitled  to  offset  against  the  |12,000 
the  deferred  payments  of  ?17,000  provided  for  in  the  con- 
tract We  doubt  that  the  f  17,000  was  an  indebtedness 
which  could  be  offset  to  reduce  appellant's  liabilily  for  tax- 
ation on  any  credits  he  may  have  had.  It  is  unnecessary 
to  discuss  that  question.  As  we  view  it,  the  money  in  the 
bank  was  liable  to  assessment  without  reduction  by  reason 
of  White's  indebtedness.  In  Lancuster  County  v.  Mc- 
Donaid^  73  Neb.  453,  it  was  held:  "The  statute  distin- 
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guishes  between  items  of  property  to  be  sche«cluled  for  tax- 
ation. The  other  items  named  in  the  schedule  are  not  to 
be  considered  as  credits,  so  as  to  allow  indebtedness  to  be 
deducted  therefrom.  Notes  and  mortgages  which  repre- 
sent moneys  loaned  or  invested  are  not  subject  to  such 
deduction."  In  the  revenue  law  we  find  the  following: 
"The  word  ^money',  includes  all  kinds  of  coin,  all  kinds  of 
paper  issued  by  or  under  authority  of  the  United  States 
circulating  as  money  whether  in  possession  or  deposited  in 
bank  or  elsewhere."  Ann.  St.,  sec.  10403.  It  is  apparent 
that  the  legislature  intended  citizens  of  the  state  to  pay 
taxes  alike  upon  cash  in  hand  and  money  deposited  in 
bank.  Had  it  been  intended  that  money  on  deposit  should 
be  considered  as  a  credit,  against  which  indebtedness  may 
be  offset,  no  occasion  would  have  existed  for  section  10403, 
8i(/pra.  And  the  fact  that  the  bank  has  issued  a  demand 
certificate  of  deposit  does  not  change  the  character  of  the 
depositor's  property  interests  therein.  In  Critchfield  v. 
Nance  County y  77  Neb.  807,  it  was  held:  "The  expression 
'money  deposited  in  bank'  as  used  in  section  4  of  the 
revenue  act  of  1903  (sec.  10403  supra)  is  intended  to  in- 
clude money  on  general  deposit  in  bank."  There  is  no 
substantial  difference  between  a  general  deposit  and  one 
(evidenced  by  a  certificate  payable  on  demand.  Each  is 
a  fund  belonging  to  and  within  the  control  of  the  depos- 
itor. It  is  money,  and  not  a  credit,  and  as  such  is  liable 
to  assessment. 

4.  The  next  proposition  advanced  is  that  the  board  of 
equalization  had  no  jurisdiction  of  the  subject  matter, 
because  the  county  of  Lancaster  had  made  no  assessment 
of  the  appellant.  Section  7777,  Ann.  St.,  in  part  provides: 
"The   city   council   sitting   as  a  board   of   equalization 

♦  ♦  ♦  shall  have  power,  first,  to  assess  all  proi)erty 
real  and  personal  not  assessed  and  which  is  not  exempt 

♦  *  *  The  board  shall  not  increase  the  assessments  of 
any  person  ♦  ♦  ♦  until  such  person  *  *  .  *shall 
have  b(  en  notified  by  the  board  to  appear  before  the  board 
and  show  en  use.  if  any,  why  the  assessment  should  not  be 
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increased."  Appellant  argues  that  the  two  provisions 
must  be  construed  together,  that  they  do  not  provide  for 
a  notice  to  one  who  has  not  been  assessed  by  the  assessor, 
and  therefore  the  board  is  without  jurisdiction.  We  can- 
not accept  this  view.  By  the  first  provision  quoted,  power 
is  undoubtedly  given  to  assess  one  liable  who  was  not 
previously  assessed.  Appellant  herein  had  notice  and  was 
within  the  jurisdiction  of  the  city  board  of  equalization. 
5.  Appellant  finally  contends,  if  we  understand  him 
correctly,  that  as  the  board  did  the  assessing  they  should 
perform  the  duties  of  an  assessor,  and,  "upon  actual  vIcan', 
list,  value,  assess,  and  return  all  property  subject  to  tax 
ation."  This  contention  also  is  without  merit.  Section 
7777,  swpra^  gives  the  board  jurisdiction  to  assess  omitted 
property.  Section  7822,  Ann.  St.,  gives  them  power  to 
compel  the  attendance  of  witnesses  for  the  investigation  of 
matters  pending  before  them.  Thus,  upon  an  inquiry  in 
the  nature  of  judicial  proceedings,  the  board  is  recjuired 
to  ascertain  facts  and  make  assessments  accordingly.  Tht* 
law  prescribing  the  duties  of  assessors  does  not  apply  to 

other  revenue  officers. 

The  judgment  of  the  district  court  is  right,  and  we 

i*ecommend  that  it  be  affirmed. 
DuFFiE  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


John  Ohristnbb,  appellant,  v.  Hayes  County,  appellee. 

Piled  Mat  24,  1907.    No.  14.817. 

1.  County  offioers  have  by  implication  such  powers  as  are  necessary 

to  enable  them  to  perform  the  duties  expressly  enjoined  upon 
them. 

2.  Cknmty  Attorneys:  Powers:  ESxpcnses.    A  county  attorney,  who  is 
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required  hy  law  and  by  the  order  of  the  county  board  to  insti- 
tute actions  for  the  benefit  of  the  county,  may  bind  the  county 
to  pay  the  reasonable  and  necessary  expense  incident  thereto. 

APPBAXi  from   the   district   court   for   Hayes   county: 
Hanson  M.  Geimbs,  Judge.    Reversed. 

W.  8.  Morlan,  for  appellant. 

C.  A.  Ready  and  Starr  &  Reeder^  contra. 

Epperson,  0. 

In  1899  the  commissioners  of  Hayes  county  directed 
the  county  attorney  to  institute  proceedings  to  collect 
delinquent  taxes.  In  order  to  ascertain  the  proper  parties 
defendant  in  suits  brought  for  that  purpose,  the  countA 
attorney  requested  plaintiff  to  prepare  statements  or  ab- 
stracts showing  the  names  of  all  persons  having  an  in- 
terest in  the  land  in  question.  Plaintiff  furnished  the 
statements  or  abstracts  requested,  and  filed  his  claim  there 
for  with  the  county  board,  where  it  was  disallowed.  On 
appeal  to  the  district  court,  judgment  was  entered  for  Uw 
county,  and  plaintiff  now  presents  the  case  to  this  court 
for  review. 

An  agreed  statement  of  facts  discloses  that  the  public 
records  had  been  destroyed,  and  that  plaintiff  possessed 
the  only  books  showing  the  complete  title  to  the  various 
tracts  of  land  in  that  county.  The  county  attornev 
agreed  that  the  plaintiff  should  be  paid  f3  for  each  state- 
ment, which,  it  is  admitted,  was  a  reasonable  charge. 
The  county  board  had  power  to  require  the  county  at- 
torney to  bring  actions  for  the  foreclosure  of  the  alleged 
liens.  Acting  officially  the  county  attorney  incurred  the 
indebtedness.  This  he  had  the  power  to  do.  Appellee  con  - 
tends  that  the  case  is  ruled  by  Card  v.  Da/ive^  County,  71 
Neb.  788,  where  it  was  held :  "A  county  is  not  bound  to  pay 
for  legal  services  rendered  at  the  instance  of  the  county 
attorney  without  the  previous  authorization  op  subse- 
quent official  ratification  of  the  county  board.'*    We  do 
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not  doubt  the  soundness  of  that  decision.    The  services 
there  claimed  were  plrofessional  and  such  as  the  county 
attorney  was  required  to  perform.    It  included,  it  is  true, 
an  investigation  of  the  title  to  the  land  there  in  contro- 
versy, but  the  public  records  were  in  e^stence  and  the 
county  attorney  had  access  to  them.    In  the  case  at  bar 
the  public  records  had  been  destroyed.     Plaintiff  alone 
t'ould  furnish  the  necessary  information.    This  he  did  for 
a  reasonable  compensation.    His  services  were  not  profes- 
sional.    This  expense  was  as  necessary  to  a  successful 
prosecution  of  the  actions  as  the  services  of  the  court 
officers  in  filing  paper  and  serving  process.     Had  then* 
ht^en  records  to  which  the  county  attorney  had  access,  our 
ronclusion  wQuld  be  different,  for  no  doubt  it  is  the  dutv 
tit  the  county  attorney  to  procure,  if  possible,  without  ex- 
pense to  the  county,  information  necessary  to  the  institu- 
tions of  actions  in  which  the  county  is  interested.     But, 
where  it  is  impossible,  the  power  to  make  expense  there- 
for is  incidental  to  the  power  conferred  by  law,  and  the 
order  of  the  board  directing  the  institution  of  such  suits. 
In  People  v.  Supervisors^  45  N.  Y.  196,  it  was  held  that  an 
attorney  could  recover  for  the  time  and  traveling  expenses 
incidental  in  finding  and  subpoenaing  witnesses.    "Public 
officers  have  not  onlv  the  powers  expressly  conferred  upon 
them  by  law,  but  they  also  possess  by  necessary  implica- 
tion such  powers  as  are  requisite  to  enable  them  to  dis- 
charge the  official  duties  devolved  upon  them.^^    23  Am. 
&  Eng.  Ency.  Law   (2d  ed.),  364,     This  court  has  re- 
I)eatedly  recognized  the  rule  that  county  officers  have  such 
powers  as  are  incidentally  necessary  to  carry  into  effect 
those  which  are  granted.    Lancaster  County  v.  Qreen,  54 
Neb.  98,  and  cases  cited. 

Appellee  contends  that  plaintiff's  petition  fails  to  state 
a  cause  of  action,  because  no  contract  is  alleged  to  hav(» 
been  made  by  the  county  commissioners  for  the  perform- 
ance of  the  services.  The  petition  alleges  that  the  defenJ 
ant  (the  county)  requested  the  plaintiff  to  furnish  th(» 
statements,  and  agreed  to  pay  therefor,  and  that  in  pur- 
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suance  of  said  agreement  plaintiff  furnished  the  state- 
ments. This  was  a  sufficient  allegation  to  charge  the 
county. 

.  Appellee  further  contends  that  a  new  cause  of  action 
was  presented  in  the  district  court,  wherein  plaintiff 
claims  compensation  for  statements  of  title,  instead  of 
abstracts  of  title,  as  designated  in  his  claim  filed  with  the 
county  board.  The  agreed  statement  of  facts  shows  that 
plaintiff  furnished  the  statements  set  forth  in  the  petition. 
The  identical  issue  presented  to  the  board  was  tried  in 
the  court  on  appeal,  notwithstanding  the  erroneous  ust* 
of  the  word  "abstracts"  in  his  original  claim.     . 

We  recommend  that  the  judgment  of  the  district  court 
he  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

DuPFiE  and^GtoOD,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoinu 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Rbvebsbd. 


Geoboe  a.  Gilbert,  appellant,  v.  Union  Pacific  Rail- 
road Company,  appbllbb. 

Filed  Vixz  24,  1907.    No.  14,842. 

1.  Vendor  and  Purchaser:  Contract:   Forfeiture,    "Where  a  contract 

for  the  sale  of  real  estate  provides  that  time  and  punctuality  are 
material  and  essential  ingredients  In  the  contract,  and  that  non- 
payment of  an  Instalment  of  the  purchase  price  shall  forfeit  the 
purchaser's  rights  therein,  and  that  the  vendor  shall  thereupon 
have  the  right  to  take  possession  of  the  property,  such  default  of 
Itself  operates  as  a  forfeiture,  and  the  vendor  is  not  required  to 
give  notice  to  the  purchaser. 

2.  : : :  Damages.    Damages  cannot  be  recovered  for 

the  cancelation  of  a  contract  for  the  sale  of  real  estate,  and  a 
resale  of  the  property,  against  the  vendor  by  a  purchaser  who 
could  not  have  maintained  an  action  for  the  specific  performance 
of  his  contract  had  the  resale  not  have  been  made. 


Vol.  7»J  JANUAKY  TEKiM,  1907.  161 

Gilbert  v.  Union  P.  R.  Co. 


Appeal  from  the  district  court   for   Douglas  county: 
Alexander  C.  Troup,  Judge.     Affirmed. 

Greene  d  Breckenridye,  for  appellant. 
Edson  Rich  and  Charles  E.  Vlapp,  contra. 

Epperson,  C. 

Plaintiff's    amended    and    supplemental    petitions    set 
'"orth,  among  others,  the  following  facta:  April  1,  1884, 
rhe  Union  Pacific  Railway  Company  executed  four  land 
contracts,  and  therein  agreed  to  sell  to  one  Charles  H. 
I'ajne  640   acres   of   land    in    Deuel    county,    Nebraska. 
Vugust  12,  1898,  plaintiff  herein  by  mesne  assignments 
uquired  the  purchaser's  interests  in  said  contracts.    Each 
provided  for  the  payment  of  $480  and  interest  annually, 
Mie  last  payment  maturing  in  1894.    The  purchaser  agreed 
t  {}  make  these  payments  when  due,  together  with  all  taxes 
luid  assessments  levied  against  the  land.     Each  contract 
further  provided :  "It  is  hereby  agi'eed  and  covenanted  by 
*  he  parties  hereto  that  time  and  punctuality  are  material 
:ind  essential  ingredients  in  this  contract,  and  in  case  thci 
second  party  shall  fail  to  make  the  payments  aforesaid, 
and  each  of  them  punctually  and  upon  the  strict  terms  and 
times  above  limited,  and  likewise  to  perform  and  completi* 
all  and  each  of  his  agreements  and  stipulations  afore- 
said, strictly  and  literally,  without  any  failure  or  default, 
then  this  contract,  so  far  as  it  may  bind  said  first  party, 
sliall  become  utterly  null  and  void,  and  all  rights  and  in- 
terests hereby  created,  or  then  existing  in  favor  of  or  de- 
rived from  the  second  party,  shall  utterly  cease  and  de 
termine,  and  the  right  of  posvsession  and  all  equitable  ancl 
legal  interests  in  the  premises  hereby  contracted,  with  all 
the  improvements  and  appurtenances,  shall  revert  to,  and 
revest  in,  said  first  party,  without  any  declaration  of  for 
feiture  or  act  of  reentry,  or  anv  other  act  by  said  first 
party  to  be  performed,  and  without  any  right  of  second 
14 
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party  of  reclamation  or  compensation  for  moneys  paid  op 
services  performed,  as  absolutely,  fully  and  perfectly  as  if 
this  contract  had  never  been  made."  All  the  stipulated 
payments  were  made  except  those  due  in  1893  and  1894. 
On  July  23,  1898,  defendant,  who  succeeds  the  Union 
Pacific  Raihvay  Company  in  interest,  notified  one  W.  C. 
Van  Gilder,  of  Chicago,  that  the  amount  necessary  for  a 
deed  for  said  land  would  be  $812.47,  and  August  11,  1898, 
sent  a  telegram  to  one  Trenton,  of  Chicago,  as  follows: 
"Contracts  all  stand  in  name  William  Atkinson  by  as- 
signment from  John  Flanagan  March  26,  1894.  Will 
issue  deed  upon  approved  assignments  from  Atkinson  and 
wife  when  contracts  are  paid  in  full."  Plaintiff  relied 
upon  defendant's  statement  and  telegram  in  making  the 
purchase  of  the  contracts.  It  is  further  alleged  in  the 
petition,  as  to  the  earlier  payments,  that  the  defendant 
accepted  money  to  apply  on  said  contracts  after  the  same 
were  due,  intending  to  waive  and  thereby  waiving  the  de- 
faults in  the  payments.  On  July  30,  J-900,  without  legal 
proceedings  and  without  notice  to  plaintiff,  defendant  can- 
celed said  contracts,  and  subsequently  resold  the  lands  to 
some  person  unknown  to  plaintiff.  Plaintiff  prayed  that 
defendant  be  required  to  answer,  disclosing  the  amount 
received  for  the  land  and  the  remainder  due  from  defend- 
ant to  plaintiff  upon  the  contracts,  and  for  a  judgment  for 
the  difference.  Defendant  filed  a  general  demurrer  to  the 
petition,  which  was  sustained  by  the  court,  and  plaintiff 
appeals. 

It  is  contended  that  the  railway  company  had  no  right 
to  declare  a  forfeiture  without  notice  to  plaintiff.  It  will 
be  observed  that  time  was  the  essence  of  the  contract; 
that  the  company  resen-^ed  the  right  upon  default  to  im- 
mediately repossess  the  propertv  without  notice.  In 
Morgan  v.  Bergen,  3  Neb.  209,  it  is  held:  "Parties  may 
make  time  the  essence  of  the  contract,  so  that  if  there  be 
a  default  at  the  day,  without  any  excuse  and  withont 
any  waiver  afterwards,  the  court  will  not  interfere  to  help 
tlio  party  in  default."     This  rule  has  been  continuously 
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adhered  to  by  this  court.  See  Bradley  d  Co.  v.  Union  P. 
R.  Co.,  76  Neb.  172,  and  cases  cited.  From  the  decisions 
it  is  apparent  that  a  grantor  who  by  the  terms  of  his  con- 
tract is  entitled  to  avail  himself  of  a  forfeiture  may  do 
so  and  maintain  ejectment  against  his  grantee  in  posses- 
sion, and  that  the  purchaser  cannot  maintain  an  action  for 
the  specific  performance  of  his  contract  which  has  been 
forfeited.  Upon  forfeiture  all  rights  under  the  contract 
cease.  It  is  inoperative,  and  the  purchaser  <jan  no  more 
maintain  an  action  for  damages  for  the  sale  of  the  prop- 
erty to  a  third  party  than  he  could  previous  to  such  sale 
have  enforced  specific  performance  or  resisted  ejectment. 
We  are  satisfied  that  under  the  contract  the  company  had 
the  legal  right  to  forfeiture  without  notice  to  plaintiff. 

But  plaintiff  contends  that  such  right  of  forfeiture  was 
waived  J)y  defendant  by  making  the  statement  and  sending 
the  telegram  above  referred  to,  and  upon  which  plaintiff 
relied  in  the  purchase  of  the  contracts.  On  the  date  of 
the  telegram  plaintiff's  grantor  had  been  in  default  five 
years.  How  this  message  or  statement  was  prompted,  or 
what  connection  plaintiff  sustained  toward  Trenton  and 
Van  Gilder,  is  not  alleged.  Had  plaintiff  within  a  reason- 
able time  after  August  12,  1898,  made  payments  upon  the 
contract,  or  negotiated  for  and  received  an  extension  of 
time  for  the  payment  of  defaulted  amounts,  it  would  then 
appear  that  the  company  had  ^yaivod  their  right  to  a  for- 
feiture, not  by  reason  of  the  messages,  but  by  the  accept- 
ance of  partial  payments  or  the  granting  of  an  extension. 
Plaintiff!s  assignment  had  not  been  approved  by  the  de- 
fendant as  the  contract  provided.  Plaintiff  from  August 
12,  1898,  to  July,  1902,  remained  silent,  entirely  indiffer- 
ent to  the  rights  of  the  defendant  and  his  obligation  to 
pay  the  remainder  of  the  purchase  price.  The  telegram 
of  August  11,  1898,  did  not  amount  to  a  waiver  of  the 
forfeiture.  The  contracts  were  not  such  as  required  an 
election  to  be  made  by  the  company  to  create  a  forfeiture. 
The  nonpayment  alone  created  the  forfeiture.  For  some 
reason  unexplained  a  telegram  was  sent  to  Trenton.  From 
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the  telegram  itself  it  would  seem  that  the  company  was 
still  willing  to  give  the  holder  of  the  contract  the  privi- 
lege of  paying  out.  The  telegram  was  not  a  waiver  which 
an  assignee  of  the  contract,  with  no  intervening  circum- 
stances which  would  appeal  to  a  court  of  equity,  could 
plead  four  years  later  as  a  ground  of  relief.  It  was  mere 
grace,  and  to  avail  himself  thereof  the  plaintiff  should 
have  acted  within  a  reasonable  time  after  receiving  knowl- 
edge of  the  same.  The  company,  not  having  received 
payment,  had  the  right  at  the  expiration  of  two  years  to 
sell  the  land  which  had  reverted  to  it  under  the  contract 
The  facts  pleaded  are  similar  to  those  proved  in  Brad- 
ley d  Co.  V.  Union  P.  R.  Go,,  supra.  Long  after  default 
the  railway  company,  in  the  case  cited,  informed  the 
plaintiff,  the  assignee  of  the  purchaser,  that  deeds  would 
be  issued  upon  the  payment  of  the  remainder  of  the  pur- 
chase price.  Plaintiff  delayed  for  three  years,  when  the 
land  was  sold  to  a  third  party.  It  was  there  held :  "Spe- 
cific performance  of  a  contract  for  the  sale  of  real  estate 
will  not  be  awarded  at  the  suit  of  the  vendee  or  his  as- 
signee, where  the  evidence  discloses  gross  laches  in  making 
the  payments  stipulated  for  in  the  contract,  where  time  is 
made  of  the  essence  of  the  contract  by  the  agreement  of  the 
parties."  We  see  no  difference  in  principle  in  an  action 
for  specific  performance  and  one  for  an  accounting, 
where  such  is  based  on  an  alleged  illegal  forfeiture.  Plain- 
tiff is  now  no  more  entitled  to  recover  damages  than  he 
would  be  entitled  to  specific  performance  of  the  contract 
were  it  possible  for  him  to  procure  the  same.  Oldham,  C, 
speaking  for  the  court  in  Bradley  &  Co.  v.  Union  P.  R. 
Co.y  supra,  said:  "While  it  is  true,  as  contended  by 
counsel  for  appellee,  that  forfeitures  are  never  favored, 
either  in  ecjuity  or  at  law,  and  while  it  is  also  true  that 
very  slight  proof  will  be  held  sufficient  to  show  a  waiver  as 
to  the  date  of  payment  on  a  contract  of  purchase  of  real 
estate,  because  of  the  disfavor  in  which  forfeitures  are 
regarded  in  courts  of  equity,  yet  this  rule  is  always  made 
to  depend  on  a  shoi;ving  of  diligence  in  fact  by  the  vendee 
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in  making  the  payments  and  the  further  showing  of  a 
reasonable  excuse  for  the  failure  of  a  strict  compliancv^ 
with  the  letter  of  the  contract." 

Not  having  alleged  diligence  on  his  part,  and  the  facts 
showing  plaintiff  guilty  of  laches,  we  are  of  opinion  that 
the  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and,  under  the  rule  announced  in  the  case 
(*ited,  the  judgment  of  the  district  court  should  be  affirmed, 
and  we  so  recommend. 

1)UFFIE  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


John  E.  Vanderpool,  appellant,  v.  Charles  W.  Part- 
ridge, APPELLEE, 

Filed  May  24,  1907.    No.  14,846. 

1.  Master  and   Servant:   Appliances.    The   law   requires   masters   to 

exercise  ordinary  care  to  provide  reasonably  safe  tools  and  appli- 
ances for  their  servants. 

2.  :  .    But  the  foregoing  rule  has  no  application  where 

the  servant  possesses  ordinary  intelligence  and  knowledge  and  the 
tools  and  appliances  furnished  are  of  a  simple  nature,  easily 
'understood,  and  in  which  defects  can  be  readily  observed  by  such 
servant. 

3.  :  Assumption  of  Risk.  When  the  servant,  having  knowl- 
edge that  a  tool  furnished  by  the  master  is  utisafe  and  dangerous, 
continues  to  use  the  same  without  objection  or  protest,  he  assumes 
the  risk  of  Injury  incident  to  its  use. 

Appeal  from  the  district  court  for  Douglas  county: 
WiLUAM  A.  Redick,  Judge.    Affirmed. 

Weaver  d  Oilier  and  W.  S.  Leicis,  for  appellant. 

C.  C.  Wright  and  B.  H.  Dunham,  contra. 
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Good,  C. 

This  action  was  instituted  in  the  district  court  for 
Douglas  county  by  the  appellant  to  recover  damages  for 
an  injury  which  resulted  in  the  loss  of  his  left  eye.  At  the 
close  of  the  plaintiff's  testimony  the  trial  court  directed 
a  verdict  for  the  defendant,  and  plaintiff  brings  the  case* 
to  this  court  on  appeal. 

Appellant  alleged  in  his  petition  that,  while  he  wai-^ 
(employed  by  the  appellee  in  cutting  holes  for  the  support  of 
a  joist  in  a  brick  wall  of  a  building,  and  while  using  a  two 
pound  steel  hammer  and  a  chisel  made  from  an  old  rasp, 
a  chip  or  sliver  from  the  end  of  the  rasp  Hew  off  and  struck 
him  in  the  left  eye,  and  so  injured  it  that  it  had  to  be  re- 
moved.  Appellant  allegcMl  that  the  appellee  carelessly  and 
negligently  ordered  and  directed  him   to  perform  work 
outside  of  his  usual  and  customary  employment;  that  ap- 
pellee failed  and  neglected  to  give  appellant  proper  in- 
structions for  the  performance  of  the  work ;  that  appellee 
negligently  furnishe<l  an  old  rasp  made  into  a  chisel  on 
which  there  was  no  wooden  handle  or  top  to  prevent  thv 
same  from  chipping  off.    Appellee  in  his  answer  admitte<l 
the  injury  resulting  in  the  loss  of  the  eye,  and  the  employ 
ment  of  the  appellant,  denied  all  the  other  allegations  of 
the  petition,  and  pleaded  negligence  and  assumption  of 
risk  by  the  appellant.    At  the  close  of  appellant's  evidence 
the  trial  court,  upon  motion  of  the  appellee,  directed  a  ver- 
dict in  his  favor  upon  the  ground  that,  under  the  ph»adings 
and  the  evidence,  appellant  was  not  entitled  to  recover. 

The  statement  of  the  facts  found  in  appellee's  brief  is 
so  clear  and  nearly  in  accord  with  the  reconl  that,  with 
slight  variation,  we  adopt  it  in  this  opinion.  The  appel- 
lant was  25  years  of  age,  apparently  a  man  of  at  least 
average  intelligence  and  knowledge,  and  received  his  in- 
jury in  October,  1904,  while  cutting  holes  for  joists  in  a 
brick  wall  of  what  is  known  as  the  "Allen  Brothers' 
Building,"  which  was  being  r(^c()nstructed  by  the  appellee* 
in  the  city  of  Omaha.    Appellant,  prior  to  his  injury,  had 
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worked  on  this  building  about  a  month  off  and  on.  His 
first  work  was  tearing  down  an  old  brick  wall,  which  was 
done  with  a  crowbar  and  pick.  He  next  dug  holes  in  the 
bottom  for  the  foundation.  He  had  been  using  a  hammer 
and  a  chisel  for  about  ten  days  prior  to  the  injury.  Part 
of  this  time  he  was  tearing  down  and  shaping  up  a  corner 
of  the  brick  wall,  where  another  wall  was  to  be  joined  to 
it.  In  this  work  he  used  a  hammer  and  cold  chisel,  and 
was  instructed  by  the  appellee  and  his  foreman  how  to 
perform  the  work.  While  appellant  was  performing  this 
work  with  a  cold  chisel,  appellee  told  him  the  chisel  was 
too  thick,  and  sent  him  to  Nelson,  the  foreman,  to  procure 
another  chisel.  The  foreman  gave  him  the  old  rasp,  which 
was  afterwards  made  into  the  chisel  which  appellant  was 
using  when  he  received  the  injury  complained  of.  Appellee 
told  appellant  to  take  the  rasp  to  the  blacksmith  shop  and 
have  it  made  into  a  chisel.  Appellant  took  the  rasp  to  the 
blacksmith  shop  and  watched  the  blacksmith  make  it  into 
a  chisel,  and,  when  it  was  finished,  returned  and  showed 
it  to  the  appellee,  and  asked  him  if  it  would  do,  and  the 
appellee  said:  "Yes."  Shortly  after  this  the  appellant 
w^as  directed  to  cut  the  holes  in  the  wall  for  the  joists. 
It  does  not  appear  that  he  was  given  any  specific  direc- 
tions as  to  what  tools  to  use  in  performing  that  work. 
Nelson,  the  foreman,  showed  him  where  to  cut  the  holes, 
and  marked  out  the  places  with  a  line  and  chalk  and 
showed  him  how  to  perform  the  work,  making  holes  about 
10  inches  by  12  inches  in  size  and  8  inches  deep.  In  the 
performance  of  the  work  appellant  stood  on  a  ladder, 
holding  the  chisel  in  front  of  him  and  pounding  upon  it 
with  the  hammer,  striking  light  blows.  At  the  time  he  was 
injured  he  had  cut  about  20  to  25  holes,  and  the  end  of  the 
chisel  upon  which  he  hammered  had  become  considerably 
battered.  Prior  to  his  injury  appellant  had  been  in  the 
employ  of  the  appellee  for  about  18  months  as  a  roust- 
about or  carpenter's  helper,  and  had  worked  for  the  ap- 
pellee in  remodeling  the  Barker  hotel  and  several  other 
buildings,  where  he  had  been  employed  in  tearing  down 
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partitions,  repairing  and  putting  in  new  floors,  and  tear- 
ing down  brick  walls,  and  assisting  the  carpenters  in  what- 
(»ver  they  desired  him  to  do.  Sometime  prior  to  his  em- 
ployment by  the  appellee  he  had  worked  in  Omaha  in  the 
roundhouse  of  the  Jlissouri  Pacific  Railway  Company,  and 
for  the  Chicago  &  Northwestern  and  the  Missouri  Pacific 
railway  companies  as  a  section  laborer,  and  later  in  a 
roundhouse,  firing  engines.  It  also  appears  from  the 
appellant's  own  testimony  that  three  or  four  days  prior  to 
liis  injury,  in  talking  with  one  of  the  carpenters  engaged 
in  work  upon  the  building,  he  had  stated  to  the  carpenter 
that  he  believed  the  chisel  was  an  unsafe  tool  to  work 
with,  to  which  the  carpenter  replied  that  it  was  too  hard, 
it  was  not  made  for  a  chisel.  The  appellant  further  states 
(hat  at  the  time  of  the  injury  he  thought  the  chisel  was  too 
hard,  and  admits  that  he  told  the  carpenter  that  the  tool 
was  too  hard  or  dangerous  prior  to  the  injury,  and  that 
he  at  no  time  made  any  complaint  or  protest  to  the  fore- 
man or  to  the  appellee  concerning  the  unsafe  or  dangerous 
condition  of  the  tool. 

The  rule  of  law  is  well  recognized  that  it  is  the  duty  of 
(he  master  to  use  ordinary  care  in  furnishing  reasonably 
safe  tools  and  appliances  for  his  servants.  In  Central 
(rranarics  Co.  v.  Ault,  75  Neb.  255,  it  was  said:  "The  rule 
undoubtedly  is  that  the  master  is  not  liable  for  furnishing 
dangerous  machinery  and  appliances  for  the  use  of  his 
servant,  for  all  machinery  is  more  or  less  dangerous.  Em- 
ployers are  not  insurers.  They  are  liable  for  consequences 
not  of  danger,  but  of  negligence."  In  Lincoln  Street 
R.  Co.  V.  Cox,  48  Neb.  807,  it  is  held  that  "a  master 
does  not  insure  his  servants  against  defective  appliances. 
The  rule  is  that  he  is  bound  to  use  such  care  as  the  cir- 
cumstances reasonably  demand  to  see  that  the  appliances 
furnished  are  reasonably  safe  for  use  and  that  they  are 
afterwards  maintained  in  such  reasonably  safe  condition. 
He  is  not  liable  for  defects  of  which  he  has  no  notice  un- 
less the  exercise  of  ordinary  care  under  all  the  circum- 
stances would  have  resulted  in  notice."  In  Chicago,  B.  d 
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y.  R.  Co.  r.  Oyntcr,  58  Nc^b.  1,  it  is  held  that  «a  railroad 
coiapany  Is  only  reqiiircHl  to  (^xercise  reasoDable  and  ordi- 
nary care  and  diligence  in  furnishing  its  emplovees  rea- 
sonably safe  roadl>ed,  machinery  and  appliances  for  the 
ttperation  of  its  road.    The  law  does  not  impose  the  abso- 
hite  duty  of  proA-iding  a  reasonably  safe  roadvvav,   but 
makes  the  company  liable^  for  negligence  in  that  regard." 
The  foregoing  cases  fairly  reflect  the  rule  of  law  gener- 
ally applicable  to  the  duty  of  a   master  in   furnishing 
tools  and  appliances  for  his  sc^rvants,  but,  where  the  tools 
or  appliances  furnishc^l  are  of  a  simple  nature,  easily 
understood  and  compr(»hend(Hl,  and  defc  cts  in  which  can 
be  readily  observed  by  persons  of  ordinai-y  intelligence, 
the  foregoing  rule  has  but  little  application.     "It  is  only 
machinery  and  appliances  which  are  recognized  as  in  their 
nature  dangerous  to  employe(  s  using  them,  or  working  in 
proximity  to  them,  as  to  which  the  employer  owes  a  duty 
to  the  employee  of  looking  out  for  his  saftey."    Lynn  v. 
Glucose  Sugar  Refining  Co,.  128  la.  501,  104  N.  W.  577. 
In  the  case  just  cited  the  injury  was  caused  by  a  chip 
slivered  oflf  from  a  stetd  hammer  made  from  a  piece  of  soft 
shafting  and  provided  for  the  use  of  the  defendant's  work- 
men.   It  was  contended  in  that  case  that,  if  the  defendant 
had  furnished  hammers  made  of  tool  steel  properly  tem- 
pi red,  there  would  have  been  less  danger  that  particles 
would  sliver  oflf  to  the  peril  of  the  workmen.    In  that  cas.' 
the  court,  in  summing  up  the  case,  used  the  following 
language:  "This  case,  so  far  as  the  evidence  for  plaintiff 
shows,  may  well  be  consid(TCd  as  close  to  the  boundary 
line  between  accident  and  negligence;  but  we  are  satisfied 
that  the  cause  of  the  injury  was  not  anything  which  it 
was  the  duty  of  the  defendant  to  anticipate  and  prevent, 
if  it  might  have  been  prevented  in  the  exercise  of  reason- 
able care,  but  wasone  of  those  uncertain  happenings  as  to 
which  every  one  must  take  his  chances."     In  the  case  of 
Manin  V.  Highland  Park  Mfg,  Co.,  38  S.  E.  876,  128  N. 
Car.  264,  it  was  held  that  "plaintiff,  a  weaver,  was  injured 
while  assisting  in  the  repair  of  a  loom  which  he  operated, 
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by  a  sliver  of  steel  flying  from  a  hammer  and  striking  him 
in  the  eye.    There  was  no  evidence  that  the  hamnuT  wn.s 
apparently  defective,  or  was  l)oing  negligently  used.    Htkl, 
That  the  plaintiff  was  properly  nonsuited,  since  the  injury 
was  caused  by  a  latent  defect  in  the  hammer,  for  which 
the  defendant  was  not  liable."    In  the  body  of  the  opinion 
in  that  case  we  find  the  following:  "There  is  no  complica- 
tion about  a  hammer.    It  is  not  a  piece  of  machinery'  whicn 
requires  any  attention  whatsoever  to  keep  in  order.     It 
rannot  get  'out  of  fix,'  unless  the  handle  breaks.     It  re- 
quires neither  art,  science  nor  skill  in  its  use.    Brawn  and 
muscle  do  the  work.     And  it  is  known  to  be  one  of  the 
most  harmless  of  all  tools  to  the  person  using  it.     Should 
a  flaw  or  other  patent  def(H*t  exist,  it  would  more  certainly 
appear  to  the  person  undertaking  to  work  with  it,  whose 
duty  it   would  be  to   make  it   known  to   his  employer. 
Should  a  latent  defect  exist,  it  could  not  be  known  by  the 
closest  inspection  either  to  emploj^er  or  employee;  and 
for   injury  on   that  account   legal    respcmsibility    would 
rest  upon  no  one,  and  would  be  the  misfortune  of  the 
sufferer.    Whether  properly  tempered  can  only  be  ascer- 
tained by  its  use,  and  not  by  inspection.    ♦    ♦    ♦    Surely, 
it  cannot   be  seriously  contended  that  every  employer 
is   responsible   for   injuries  occurring   from    improperly 
tempered  axes,  hoes,  scythes,  trace-chains,  lap-links,  bridle- 
bits,  etc.,  the  imperfections  of  which  could  not  be  known 
till  used;  or  for  defective  whiflletrees,  ax-helves,  hoe-helves, 
handspikes,  plow-lines,  and  such  like,  the  defects  of  which 
would  be  first  discovered  by  the  party  using  them ;  unless 
the  employer  is  shown  to  have  had  knowledge  of  such 
defects.    If  such  be  the  rules  of  law,  then  the  contentment 
of  the  farmer  must  give  place  to  anxiety  and  dread  lest 
injury,  resulting  to  a  servant  from  a  splintered  hoe-helve 
or  han(lsi)ike,  defective  bridle-bit,  whiffletree,  or  plow^-line, 
et  id  sinn'lr,  may  at  any  time  occur,  and  sweep  from  him 
his  farm  and  belongings  in  compensation  of  the  damage 
done.     To  the  same  experience  would  the  contractor  ex- 
pect to  be  subjected,  should  a  defective  nail,  while  being 
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driven  by  one  of  his  carpenters,  break  and  do  injury.  To 
such  doctrine  we  cannot  subscribe.  Injuries  resultinp: 
from  events  taking  place  without  one's  foresight  or  expec- 
tation, or  an  event  which  proceeds  from  an  unknown  cause 
or  is  an  unusual  effect  of  a  known  cause  and  therefore  not 
expected,  must  be  borne  by  the  unfortunate  sufferer,  which 
seems  to  us  to  be  the  condition  of  the  plaintiff  in  this  case. 
For  an  injury  caused  by  an  inevitable  or  unavoidable  ac- 
cident while  eng:aged  in  a  lawful  business  there  is  no  legal 
liability."  128  N.  Car.  264.  In  Wachsmuth  v.  Shair 
Electric  Crane  Co.,  118  Mich.  275,  76  N.  W.  497,  where  a 
chip  from  a  snap  hammer  struck  plaintiff  and  injured  him, 
it  is  held  that  the  duty  of  inspection  by  the  master  of 
appliances  used  by  servants  does  not  extend  to  small  and 
common  tools  in  every  day  use ;  of  the  fitness  for  such  use 
the  servants  using  them  may  reasonably  be  supposed  to  be 
better  judges  than  the  master.  From  these  cases  and  tho 
many  citations  therein  contained,  it  is  apparent  that  the 
nmster  is  not  liable  for  injuries  resulting  from  latent  di- 
fects  in  simple  tools  or  appliances,  such  as  a  hammer,  saw, 
rhisel,  and  the  like.  The  reason  for  the  rule  is  that  any 
defect  in  such  simple  tools  or  appliances  would  be  as 
obvious  to  the  servant  as  to  the  nmster,  and  the  underlying 
reason  in  all  the  cases  for  holding  the  master  accountable 
for  injuries  resulting  from  imperfect  or  defective  tools  and 
appliances  is  that  the  servant  is  ordinarily  presumed  to 
have  no  knowledge  of  the  dangers  incident  to  their  use. 
But,  as  we  have  seen,  the  rule  has  no  application  to  the 
simpler  tools  and  appliances.  Nor  would  the  rule  have 
any  general  application  at  all  where  it  was  shown  that  the 
servant  had  knowledge  of  the  defective  and  dangerous  Con- 
dition of  the  tools  he  was  using. 

In  the  case  at  bar  it  is  clearlv  shown  from  the  record 
that  appellant,  prior  to  his  injury,  had  actual  knowledge 
that  the  chisel  was  unsafe  and  dangerous.  His  continued 
use  of  the  tool  after  knowledge  that  it  was  dangerous  and 
unsafe,  without  objection  or  protest,  or  without  notice  to 
rhe  master,  under  the  authorities  just  cited  and  quoted 


>ix::^w4KVAV.wvxx{xxy.vMirv'.^(M-:>: ' 


NEBKAHKA   HEPOKTS. 


Webb  V.  WUeeler. 


from,  would  give  him  no  rigiit  of  recovery  agaiD 
master  for  tlie  iujuries  received.  By  his  continued 
the  chisel  after  knowledge  of  its  unsafe  and  dan 
condition,  lie  must  be  Iield  to  have  assumed  all  risk 
jury  that  might  result  from  its  use,  and,  having  ae 
this  risk,  he  is  in  no  position  to  ask  compensatior 
his  master. 

In  view  of  the  conclusion  at  which  we  have  arri 
is  unnecessary  to  discuss  the  other  assignments  of 
The  action  of  the  trial  court  in  directing  a  verdict  1 
appellee  was  proper  and  should  be  sustained.  We 
fore  recommend  that  the  judgment  of  the  district 
be  affirmed. 

UuFFiE  and  Epperson,  CO.,  concur. 

By  the  Court;  For  the  reasons  given  in  the  foi 
opinion,  the  judgment  of  the  district  court  is 


Marshall  Webb,  appellant,  v.  Rosina  Wheei 
appellee. 

Filed  Mat  2«,  1907.    No.  14,618. 

Attachment:  Resitiksce.  It  la  the  actual  residence  of  the  del 
not  bis  domicile,  which  determines  the  status  of  the  pi 
attachment  proceedings. 

APPEAL  from  the  district  court  for  Nemaha  c 
WiLLLiM  n.  Kei.i-igab,  Judge.     Reversed. 

Neal  &  Quackcnhuxh,  for  appellant, 

Stiill  £  Ewwxhy  and  H.  A.  Lamlert,  contra. 

Jackson,  0. 

The  plaintiff  appealed  from  an  order  dissolving 
tachraent  issued  on  the  ground  that  the  defendant 
nonresident  of  the  state. 
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The  principal  contention  is  that  the  judgment  is  con- 
trary to  the  evidence.  We  think  the  claim  of  tlie  plaintiff 
in  that  respect  is  well  founded.  The  defendant  is  a  widow, 
and  formerly  lived  by  herself  at  Nemaha  City,  in  a  home 
which  she  owned  in  her  own  right.  A  married  daughter 
resided  in  the  same  city,  and  another  in  Illinois.  A  son 
lived  at  Auburn.  The  daughter  at  Nemaha  City  removed 
to  St.  Paul,  Minnesota,  and  was  accompanied  by  the  de- 
fendant, who,  prior  to  her  departure  sold  her  home  and 
such  household  furniture  and  effects  as  she  did  not  take 
with  her,  excepting  a  few^  keepsakes  which  were  packed  in 
a  box  and  sent  to  the  home  of  her  son  at  Auburn.  She  had 
been  gone  from  the  state  something  over  a  year  before  the 
commencement  of  the  action  in  which  the  attachmeni 
proceedings  were  had.  At  the  hearing  of  the  applicatioi; 
to  dissolve  the  attachment  the  defendant  was  a  witness  in 
her  own  behalf,  and  t(»stitied  as  to  her  intentions  when  she 
left  the  state,  in  effect,  that  she  did  not  know  what  she 
would  do;  she  iad  no  settled  purpose  as  to  whether  she 
would  remain  in  St.  Paul  with  her  daujijhter  or  not.  Her 
purpose  to  go  to  St.  Paul  was  formed  at  the  time  she 
learned  that  the  daughter  intended  to  remove  to  that  city. 
This  daughter  had  lived  near  her  in  Nemaha  City,  and  she 
went  to  St.  Paul  so  that  they  might  still  be  near  together- 
She,  however,  rented  a  room  and  kept  house  by  herself, 
except  during  the  winter  months,  when  she  went  to  lUi 
nois  and  visited  with  her  daughter  in  that  ^tate.  The 
facts  upon  which  she  seeks  to  justify  the  conclusion  of 
the  trial  court  are  that  shortly  after  she  went  to  St.  Paul 
she  sent  to  her  son  at  Auburn  the  proceeds  of  the  sale  of 
her  property  at  Nemaha  City,  with  instructions  to  buy 
a  lot  and  build  a  small  residence  there.  This  was  done, 
but  the  property  was  leased  and  occupied  by  a  tenant  until 
some  months  after  the  commencement  of  this  action,  and 
was  offered  for  sale  before  the  action  w^as  instituted.  The 
further  fact  that  in  May,  1904,  she  sustained  an  injury 
which  has  resulted  in  her  since  Ix^ng  bedridden  is  urged 
as  a  reason  why  she  did  not  sooner  return.     Several  wit- 
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nesses  testified  that  immediately  prior  to  her  departure* 
from  Nemaha  City,  and  while,  she  was  disposing  of  her 
ejBfects  there,  she  stated  that  she  was  going  to  St.  Paul 
with  the  purpose  of  making  that  city  her  future  home. 

Resting  the  case  upon  her  own  evidence,  construed  in  the 
'ight  most  favorable  to  herself,  we  ai'e  forced  to  believe 
that  she  w^as  not  a  resident  of  the  state  within  the  mean- 
ing of  the  statute  under  which  the  attachment  proceedings 
were  had.  In  Latctton  v.  Adlard,  46  Minn.  243,  48  N.  W. 
1019,  this  question  was  under  consideration,  and  it  was 
said:  "When  construing  statutes  relating  to  attachment 
proceedings  against  nonresidents,  a  clear  distinction  has 
been  recognized  between  an  actual  and  a  legal  residence, 
the  latter  having  been,  generally,  deemed  the  domicile,  am! 
not  the  residence  contemplated.  It  is  the  actual  residence* 
of  the  debtor,  and  not  his  domicile,  which  determines  the* 
status  of  the  parties  in  such  proceeding."  Considering  the 
prolonged  absence  of  the  defendant  from  the  state,  coupleei 
with  the  fact  that  at  the  time  of  her  departure  she  had 
no  purpose  to  return,  and  that  during  her  absence  she  had 
no  dwelling  place  within  the  state  where  summons  could 
be  served  in  compliance  with  the  provisions  of  the  code, 
we  think  it  would  practically  amount  to  a  denial  of 
justice  to  hold  that  a  creditor,  under  such  circumstances, 
could  not  proceed  by  attachment.  As  bearing  upon  this 
question,  see  Prch  Mffj.  Go.  v.  Groves,  6  S.  Dak.  504,  62 

N.  W.   109. 

It  is  recommended  that  the  order  appealed  from  be  re- 
versed. 

Ames,  C,  concurs. 
Calkins,  C,  not  sitting. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded. 

Bbvebsed. 
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Louis  N.  Wente,  appellee,  v.  Chicago,  Burlington  & 
QuiNcrr  Railway  Company,  appelIxAlNt.* 

Fiu:d  May  24,  1907.    No.  14.650. 

Carriers:  Liabiutt.  When  facts  are  disclosed  from  which  it  appears 
that  an  animal  has  not  suffered  through  the  neglect  of  a  carrier 
intrusted  with  its  transportation,  the  rule  that  proof  of  the 
receipt  of  animals  by  a  carrier  in  good  order  and  delivery  at 
destination  in  bad  order  makes  a  prima  facie  case  of  liability 
against  the  carrier  has  no  weight  as  against  such  facts. 

Appeal  from  the  district  court  for  Lancaster  conntv: 
Edward  P.  Holmes,  Judge.    Reversed, 

J.  W,  Deweese  and  Frank  E.  Bishop^  for  appellant. 

Halleck  P.  Rose  and  Wilmer  B.  Gomstockj  contra. 

Jackson,  C. 

The  plaintiff  had  judgment  for  the  value  of  a  stallion, 
which  it  is  charged  died  through  the  neglect  of  the  de- 
fendant in  transportation.  The  substance  of  the  com- 
plaint is  that  the  plaintiff  delivered  the  stallion  to  the  de- 
fendant in  the  city  of  Lincoln  to  be  transported  to  Mexico 
City,  Missouri,  on  a  fast  train  due  to  leave  Lincoln  at  f» 
o'clock  P.  M.  on  December  14,  1904;  that  by  direction  of 
the  defendant  the  stallion  was  loaded  into  the  car  at  5 
o'clock  P.  M.  of  that  date,  but  through  defendant's  neg- 
lect the  car  was  not  attached  to  the  train  leaving  Lin- 
coln at  6  o'clock  P.  M.,  but  was  detained  in  the  yards 
until  10:45  o'clock  P.  M.  of  that  date,  when  it  was  at- 
tached to  another  train,  and  was  delayed  in  transportation 
m  that  it  did  not  reach  Kansas  City,  Missouri,  until  about 
5  o'clock  A.  M.  of  December  16,  that  the  defendant  negli- 
gently and  unlawfully  failed  and  refused  to  unload  the 
horse  to  be  rested,  fed  and  cared  for  during  the  entire 
journey  from  Lincoln  to  Kansas  City,  and  kept  the  horst? 

*  Rehearing  aUowed.     See  opinion,  p.  179,  post. 
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confined  in  the  car  on  board  the  train  for  49  hours  and 
10  minutes;  that  by  reason  of  this  neglect  the  horse  took 
cold  and  became  sick ;  that  the  weather  was  w^arm  when 
the  horse  was  loaded  at  Lincoln,  but  became  cold  on  the 
15th,  and  along  the  route  to  Kansas  City  continued  to 
grow  colder,  with  cold  wind  accompanied  by  rain  and 
snow ;  that  about  noon  of  December  16  the  plaintiff, 
through  his  employee,  notified  the  defendant  at  its  freight 
office  in  Kansas  City  that  the  stallion  was  sick,  and  re- 
quested that  the  horse  be  unloaded  that  it  could  be  given 
medical  attention;  that  the  defendant  was  advised  that 
the  animal  was  a  valuable  stallion  and  was  contracting 
pneumonia,  that  it  needed  immediate  medical  attention 
which  could  not  be  properly  given  while  the  animal  was 
detained  in  the  car,  but  that  the  defendant  n^ligently 
and  carelessly  kept  and  detained  the  animal  on  board  the 
car  in  its»  yards  in  the  increasing  cold  and  storm  until 
7 :  10  P.  M.  of  the  16th,  although  frequently  requested  to 
place  the  car  so  that  the  animal  could  be  unloaded;  that, 
if  the  defendant  had  delivered  the  car  to  a  platform  to 
permit  the  horse  to  be  unloaded  within  a  reasonable  time 
after  being  requested  so  to  do,  its  life  could  have  been 
saved  by  proper  medical  treatment.  The  appeal  involves 
the  sufficiency  of  the  evidence  to  sustain  the  judgment. 

J.  R.  Jones,  an  employee  of  the  plaintiff,  accompanied 
the  animal  as  a  caretaker,  and  it  is  disclosed  from  his 
testimony  that  the  horse  was  shipped  in  a  box  car  suit- 
able for  the  purpose.  He  provided  bedding,  hay  and  grain 
for  the  journey,  and  personally  attended  to  furnishing 
the  horse  with  water.  There  is  no  dispute  that  a  horse 
might  be  confined  in  a  car  during  a  journey  of  from  a 
week  to  ten  days  without  danger  on  account  of  confine- 
ment alone,  if  otherwise  well  cared  for.^  There  was  no  re- 
quest that  the  horse  should  be  unloaded  en  route,  and  no 
evidence  that  his  condition  required  it.  When  facts  are 
disclosed  from  which  it  appears  than  an  animal  has  not 
suffered  through  the  neglect  of  a  carrier  intrusted  with  its 
transportation,  the  rule  that  such  carrier  is  an  insurer  of 
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auiinals  transported  over  its  line,  and  that  proof  of  the 
receipt  of  animals  by  a  carrier  in  good  order  and  delivery 
at  destination  in  bad  order  makes  a  prima  facie  case  of 
liability  against  the  carrier,  has  no  weight  as  against  such 
facts.  The  claim  of  liability  on  account  of  delay  in  ship- 
ment and  en  route  should  therefore  properly  be  eliminated 
from  the  inquiry. 

Several  elements  enter  into  the  consideration  of  the 
charge  of  delay  at  Kansas  City.  The  shipping  contract 
was  for  the  transportation  of  the  animal  from  Lincoln, 
Nebraska,  to  Mexico  City,  Missouri,  by  way  of  Kansas^ 
City.  From  the  latter  point  the  route  was  over  the  Alton. 
There  is  little  substantial  conflict  in  the  evidence  as  to 
what  occurred  in  Kansas  City,  where  Jones  arrived  with 
the  horse  at  5  o'clock  in  the  morning  of  December  16. 
The  train  on  which  the  shipment  was  to  be  made  over  th(^ 
Alton  was  due  to  leave  at  1  o'clock  P.  M.  It  appears  to 
have  been  incumbent  on  the  defendant  to  transfer  the  car 
from  its  own  yards  to  those  of  the  Alton.  This  was  done 
at  about  12  o'clock  M.  In  the  meantime  Jones  discovered 
that  the  horse  was  chilled.  He  called  a  veterinary  sur 
geon,  and  it  was  determined  to  have  the  animal  unloaded 
and  placed  in  a  veterinary  hospital  for  treatment.  He  went 

to  the  Alton  freight  oflfice  to  arrange  for  that  course,  and 
says  he  w^as  there  shortly  after  12  M.,  when  the  way  bill 

came  into  that  office  from  the  hands  of  the  defendant's 

agent.     After  some  parley  at  the  Alton  office  Jones  sc 

cured  a  release  of  the  animal  from  that  company,  and  weni 

from  there  to  the  freight  office  of  the  defendant,  according* 

to  his  testimony,  at  1 :  20  o'clock  P.  M.,  where  he  paid  th(» 

freight  to  Kansas  City,  and  requested  that  the  car  be 

placed  so  that  the  animal  might  be  unloaded.     The  car, 

however,  was  not  returned  by  the  Alton  to  the  defendant's 

yards  until  about  4: 30  P.  M.,  and,  according  to  the  plaiii- 

tiJBf's  evidence,  was  not  placed  by  the  defendant  so  thai 

the  animal  could  be  unloaded  until  7:10  P.  M.      Th: 

deliverv  of  the  animal  to  the  Alton  bv  the  defendant  wn^ 

15 
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without  notice  to  the  defendant's  agent  of  a  desire  to  un- 
load, or  that  the  horse  was  not  in  good  condition.  The 
shipping  contract  relieved  the  defendant  from  liability  for 
loss  or  damage  after  delivery  to  the  connecting  line,  so 
that  the  question  resolves  itself  into  an  inquiry  of  whether 
the  delay  in  placing  the  car  so  that  it  might  be  unloaded 
after  its  return  to  the  defendant's  yards  can  be  said  to  be 
the  cause  of  the  animal's  death,  and  if  so,  whether  the  de- 
fendant is  liable  therefor.  In  that  connection  the  condition 
of  the  horse  after  arrival  at  Kansas  City  seems  important. 
When  Jones  went  to  water  and  feed  the  horse  in  the  morn- 
ing he  seemed  to  be  chilled.  He  untied  him  and  led  him 
back  and  forth  in  the  car,  and  he  coughed  some,  as  Jonen 
says,  indicating  that  he  had  taken  a  little  cold.  He  watered 
and  fed  l^im  and  went  to  get  his  own  breakfast.  When  he 
came  back  to  the  car  at  about  11  o'clock  A.  M.,  the  horse 
showed  distress  and  would  not  eat.  At  this  time  he  called 
the  veterinary,  who  testified  that  the  case  was  not  serious, 
and  was  one  where  recovery  was  usually  secured  by  propei* 
treatment.  When  the  horse  was  finally  taken  out  of  the 
car,  Jones  says  that  he  acted  fairly  well,  and  did  not  show 
anything  near  the  distress  that  he  did  later.  He  was  led 
behind  a  carriage  for  a  distance  of  two  miles  through  a 
severe  sleet  and  snow  storm  to  a  veterinary  hospital. 
After  being  led  from  six  to  ten  blocks  he  appeared  ex- 
hausted, and  when  he  reached  the  hospital  was  bleeding 
at  the  nostrils,  and  his  condition  was  practically  hopeless. 
He  died  the  following  day.  On  behalf  of  the  defendant  the 
testimony  discloses  that  when  the  car  was  returned  from 
the  Alton  yards  there  was  a  congestion  of  cars  in  its  own 
yards,  crews  were  busy  making  up  trains  for  departure, 
and  that  the  car  was  set  at  the  platform  for  unloading  the 
horse  as  soon  as  it  could  reasonably  be  done.  It  is  also 
shown  that  there  were  livery  stables  near  at  hand  where 
the  animal  might  have  been  taken,  and  avoided  the  neces- 
sity of  the  two  mile  trip  through  the  storm,  resulting  in 
the  exposure  incident  to  that  trip. 

As  we  view  the  case,  the  cause  of  the  death  of  the  ani 
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mal  is  a  mere  matter  of  conjecture.  From  the  single  fact 
that  an  animal  is  sick  no  presumption  of  neglect  can  arise, 
any  more  than  such  presumption  would  be  justified  from  a 
similar  condition  of  a  human  being.  In  this  case  it  is 
pleaded  and  proven  that,  if  the  horse  had  been  subjected 
to  suitable  treatment  when  its  sickness  was  discovered 
at  Kansas  City,  it  would  probably  have  recovered.  When 
it  was  determined  that  treatment  was  necessaryj  the 
animal  had  passed  beyond  the  control  of  the  defendant 
and  was  under  the  control  of  the  Alton,  for  whose  acts  the 
defendant  was  in  no  sense  responsible.  The  care  and  re- 
sponsibility imposed  upon  the  defendant  had  terminated 
by  contract  of  the  parties.  No  request  was  made  of  the 
Alton  to  place  the  car  where  it  might  be  unloaded,  and 
during  the  four  hours  or  more  that  the  car  was  in  the 
Alton  yards  no  negligence  could  be  imputed  to  the  defend- 
ant, whose  responsibility  had  ceased.  It  was  not  bound 
to  receive  the  animal  back  from  the  Alton  for  the  purpose 
of  unloading.  Its  acts  in  that  respect  were  a  mere  gra- 
tuity.   It  was  not  even  a  bailee  for  hire. 

We  do  not  think  it  a  reasonable  inference  from  the  evi- 
dence that  the  loss  of  the  animal  was  due  to  any  n^lect  on 
the  part  of  the  defendant,  and  recommend  that  the  judg- 
ment of  the  district  court  be  reversed  and  the  cause  re- 
manded« 

DUFFIB  and  Albebt,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded. 

Rbvebsed. 

The  following  opinion  on  rehearing  was  filed  March 
19, 1908.  Former  judgment  of  reversal  vacated  a/nd  judg- 
ment of  district  court  affirmed: 

1.  Carriers:  Rights  of  Coksionob.  The  consignor  of  a  horse  shipped 
from  one  point  to  another,  which  wiU  necessitate  shipment  over 
two  connecting  lines  of  railroad,  on  the  arrival  of  the  horse  at 
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tbe  connecting  point  of  said  roads,  may,  if  he  so  desires,  decline 
to  ship  farther,  and  upon  payment  of  the  changes  of  the  first 
carrier  demand  a  redelivery  of  such  horse. 

2.  — — :  Duties.    In  such  case  it  is  the  duty  of  the  carrier  to  rede- 
liver said  horse  without  unreasonable  delay. 

8. :  Nbgugeiyce.    Whece,  In  the  month  of  December,  a  railroad 

company  agrees  with  an  Intending  shipper  of  a  horse  to  ship 
such  horse  on  a  particular  fast  freight  train,  and  the  horse  is 
delivered  to  said  company  within  the  time  prior  to  the  time  of 
departure  of  such  train  designated  by  the  agent  of  said  company, 
and  said  company  falls  to  ship  such  horse  on  said  fast^  train,  but 
ships  It  on  another  and  slower  train,  which  does  not  reach  the 
connecting  point  of  such  shipment  until  about  24  hours  later 
than  said  horse  would  have  reached  such  point  if  shipped  on  said 
fast  train,  and  during  said  last  named  24  hours  the  weather 
changes  aild  becomes  cold  and  stormy,  by  reason  of  which  said 
horse  contracts  a  cold,  and  after  the  arrival  of  such  horse  at 
said  connecting  point  the  consignor  notifies  the  agent  of  the 
carrier  at  said  connecting  point  that  such  horse  is  a  valuable 
horse,  that  It  is  sick  and  in  need  of  immediate  medical  attention, 
that  he  does  not  Intend  to  ship  the  horse  farther,  but  wants  the 
car  containing  the  horse  switched  to  some  chute  or  platform  so 
that  it  can  be  unloaded  for  treatment,  and  pays  the  carrier's 
charges  for  shipment  to  such  point,  and  the  agent  of  the  carrier 
fails  and  neglects,  for  the  space  of  five  or  six  hours  thereafter, 
to  place  said  car  in  a  position  where  said  horse  can  be  unloaded, 
and  about  three  hours  after  the  payment  of  the  charges  and 
demand  for  the  unloading  of  the  horse  a  storm  of  snow  and  sleet 
sets  in  which  continues  down  to  and  after  the  time  such  horse 
is  finally  unloaded,  which  necessitates  the  unloading  of  the  horse 
in  said  storm,  and  after  being  unloaded  the  horse  is  led  through 
said  storm  to  a  veterinary  hospital,  and  as  a  result  of  such  delay 
and  exposure  the  illness  of  the  horse  Is  Increased  to  pneumonia, 
of  which  it  dies;  held,  sufficient  to  sustain  a  finding  that  such 
delay  on  the  part  of  the  carrier  was  negligence  which  was  the 
proximate  cause  of  the  death  of  said  horse. 

4.  ;  :  QxTESTioN   FOB   JuBT.    "Where   the   owner   of   such 

horse,  after  it  is  unloaded,  acting  under  the  supervision  of  a 
competent  veterinary  surgeon  whom  he  has  employed,  leads  said 
.  horse,  in  the  storm  which  has  arisen,  through  the  streets  of  the 
city  for  a  distance  of  two  miles  to  the  veterinary  hospital;  held, 
a  question  of  fact  for  the  Jury  whether  a  reasonably  prudent 
man^under  like  circumstances  would  have  so  done. 

6.  Instructions  examined,  and  held  to  have  properly  submitted  the 
Questions  at  Issue  to  the  jury. 
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6.  Evidence  examined,  and  held  sufficient  to  sustain  the  findings  of  the 
Jury. 

Fawcett,  0. 

This  case  is  before  us  on  rehearing.     Appellee  had 
judgment  in  the  court  below  for  the  value  of  a  thorough- 
bred stallion,  which,  it  is  charged,  died  through  the  neg- 
lect of  appellant  in  transportation.    The  former  opinion, 
ante,  p.  175,  cle^ly  states  the  allegations  contained  in 
plaintiff's  petition.  For  answer  the  defendant  alleged  that 
the  destination  of  the  horse  so  shipped  over  its  line  of  rail- 
road was  Mexico  City,  Missouri,  on  the  Chicago  &  Alton 
Kailroad,  with  which  its  line  connected  at  Kansas  City, 
Missouri;  denied  plaintiff's  ownership  of  the  horse,  and 
called  fop  proof  thereof;  alleged  that  it  was  part  of  the 
contract  of  shipment  that  plaintiff  was  to  furnish  a  care- 
taker of  said  horse,  who  should  go  along  with  the  same 
and  look  after  and  care  for  it  and  give  it  proper  and  neces- 
sary care  and  attention,  and  that  said  agent  of  plaintiff 
did  accompany  and  give  attention  concerning  the  hand- 
ling and  care  of  said  horse ;  that  plaintiff  did  not  deliver  the 
horse  to  defendant  in  time  to  be  carried  any  faster,  or  to 
he  delivered  to  the  connecting  carrier  at  Kansas  City 
any  quicker  than  the  same  was  carried  and  delivered ;  that 
the  shipment  was  made  without  any  unusual  and  unneces- 
sary delay,  and  was  promptly  delivered  on  time,  in  the 
regular  course  of  business,  to  the  connecting  carrier,  the 
Chicago  &  Alton  Railroad  at  Kansas  City,  without  any 
fault  or  negligence  on  the  part  of  defendant,  its  agents  or 
servants;  that,  if  said  horse  in  said  shipment  referred  to 
sustained  any  injury,  such  injury  was  not  caused  by  any 
fault  or  negligence  on  the  part  of  defendant,  nor  while 
the  horse  was  in  its  possession,  but,  if  any  injury  was  sus- 
tained by  it  in  any  way,  the  same  was  the  result  of  the 
plaintiff's  own  negligence  and  that  of  his  agent  in  charge 
of  said  horse,  and  without  fault  of  the  defendant ;  adding 
a  general  denial.     The  plaintiff's  reply  was  a  general 
depiaK 
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The  main  questions  discussed  at  the  bar  are :  ( 1 )  Wa« 
appellant  guilty  of  negligence  in  failing  to  ship  the  horse 
on  a  fast  train  which  left  Lincoln  at  6  o'clock  on  the  even- 
ing of  shipment,  and  in  shipping  it  on  a  later  and  slower 
train  which  did  not  leave  that  city  until  10 :  55  on  the 
(»vening  of  shipment?  (2)  Was  appellant  guilty  of  negli- 
gence, after  the  arrival  of  the  horse  in  Kansas  City,  on  thi* 
second  day  after  its  shipment,  in  failing  to  place  the  car 
in  a  position  so  that  the  horse  could  be  unloaded,  for  an 
unreasonable  length  of  time  after  it  was  notified  by  ap- 
pellee's agent  that  the  horse  was  sick  and  needing  atten- 
tion, and  that  he  had  decided  not  to  ship  the  horse 
farther,  but  desired  to  remove  it  from  the  car  for  treat- 
ment? (3)  Was  appellee  guilty  of  contributory  negli- 
gence after  the  horse  was  unloaded  in  leading  it  a  distance 
of  two  miles  through  the  streets  of  Kansas  City  in  a 
storm  of  snow  and  sleet  to  a  veterinary  hospital? 

As  to  points  1  and  2,  the  evidence  is  decidedly  conflict- 
ing. As  to  the  third  point,  there  is  no  conflict  in  the  evi- 
dence. The  caretaker  of  the  horse,  who  went  with  it  and 
took  care  of  it  on  the  trip,  was  one  J.  R.  Jones,  who,  it 
appears  from  the  evidence,  was  an  entirely  competent  per- 
son for  such  a  charge.  The  evidence  shows  that  at  the  time 
of  the  shipment,  December  14,  1904,  appellant  had  two 
freight  trains  leaving  Lincoln  for  Kansas  City;  one,  No. 
120,  a  fast  through  freight,  which  also  carried  passengers 
and  express,  being  scheduled  to  leave  Lincoln  at  6  P.  M., 
and  the  other,  No.  110,  a  slower  freight,  scheduled  to 
leave  at  7  P.  M.  No.  120  left  Lincoln  that  evening  on  time. 
No.  110  left  3  hours  and  55  minutes  late;  viz.,  at  10:55 
P.  M .  Appellee  testifies  that,  when  he  made  arrangements 
with  the  agent  of  appellant  for  shipping  the  horse,  it  was 
with  the  understanding  and  agreement  that  the  horse 
should  go  on  No.  120.  This  part  of  his  testimony  is  cor- 
roborated by  appellant's  employee  with  w^hom  he  had  the 
transaction.  Appellee  also  testifies  that  he  w^as  advised  by 
appellant's  employee  tliat  if  the  horse  was  loaded  by 
5  o'clock  it  would  be  in  time  for  that  train.     This. is 
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denied  by  appellant's  employee,  who  says  he  told  appolle(» 
that  the  horse  must  be  loaded  by  4 :  30  o'clock.  Appellees 
and  his  caretaker,  Jones,  both  testified  that  the  horse  was 
lofided  before  5  o'clock.  In  their  testimony  on  rebuttal 
they  both  placed  it  as  early  as  4:30  o'clock,  but  in  their 
examination  on  the  case  in  chief  they  placed  it  as  being 
before  5  o'clock.  Appellee,  as  an  explanation  of  why  he 
was  so  sure  that  it  was  before  5  o'clock,  said  that  the  sun 
was  still  shining  when  they  got  the  horse  loaded.  If  this 
is  true,  then  the  horse  was  loaded  before  5  o'clock,  as  it 
is  a  matter  of  common  knowledge  that  on  that  day  of  the 
year  the  sun  sets  before  that  hour.*  This  testimony  on 
the  part  of  appellee  and  the  witness  Jones  is  contradicted 
by  tw^o  employees  of  appellant,  one  of  whom  says  he  was 
present  when  the  horse  was  loaded,  the  other  basing  his 
testimony  upon  what  had  been  told  him. 

Train  No.  120  left  Lincoln  that  evening  on  time  at  6 
P.  M.,  but  the  car  in  which  the  horse  had  been  loaded 
was  not  attached  to  that  train.  The  car  was  attached  to 
train  No.  110,  which,  as  before  stated,  did  not  le^ve  Lin- 
<oln  until  10 :  55  P.  M.  Train  No.  120  arrived  in  Kansas 
CUty  early  in  the  forenoon  of  the  next  day,  December  15, 
while  train  No.  110  did  not  reach  Kansas  City  until  4 :  50 
o'clock  of  the  second  morning  after  shipment,  December 
16.  Train  No.  110  was  delayed  en  route  for  nearly  two 
hours  at  Table  Rock,  and  did  not  arrive  at  St.  Joseph  until 
about  noon  on  the  15th.  The  car  was  then  placed  on  a 
side  track,  and  remained  there  until  a  few  minutes  after 
11  o'clock  that  night — ^a  delay  of  about  11  hours.  It 
reached  Kansas  City,  as  stated,  at  4 :  50  o'clock  the  next 
morning.  On  arrival  there,  Jones,  the  caretaker,  went  to 
the  Alton  freight  house  to  ascertain  what  time  they  could 
get  away  from  there.  He  was  advised  by  some  man  there 
that  he  would  have  to  come  back  after  the  day  man  came 
on,  which  would  not  be  vei^  long.  He  then  went  back 
to  the  car  and  fed  and  watered  the  horse.  He  says  the  car 
was  then  standing  between  the  Burlington  and  Alton 
freight  depots.    After  feeding  the  horse  he  went  and  got 
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his  breakfast.  On  his  return  he  located  the  car  farther 
down  in  the  yard — "quite  a  long  way  down."  He  says 
when  he  went  to  water  and  feed  the  horse  in  the  morninir 
he  noticed  that  he  seemed  to  be  a  little  chilly,  and  untieil 
him  and  led  him  back  and  forth,  exercising  him  in  the  car; 
that  he  exercised  him  quite  well  in  the  car;  that,  after 
getting  his  breakfast,  he  returned  to  the  car  about  11 
o'clock,  when  he  discovered  that  the  horse  was  showing  a 
good  deal  of  distress ;  that  he  was  "taking  sick  pretty  fast" ; 
that  he  "went  straight  and  called  a  veterinary" ;  that  be- 
fore he  called  the  veterinary  he  went  to  the  Alton  freight 
depot  and  notified  them  that  the  horse  was  sick,  and  thai 
he  would  not  ship  any  farther.  The  veterinary  whom  lu* 
(^alled  was  Dr.  R.  C.  Moore,  a  graduate  of  the  Chicago 
Veterinary  College  in  1887,  and  president  of  the  Kansas 
(Hty  Veterinary  College,  a  man  well  up  in  his  profession, 
as  appears  from  the  record,  and  owning  a  hospital  for  th«» 
treatment  of  sick  horses.  Dr.  Moore  arrived,  and  went 
into  the  car  to  see  the  horse  about  12 :  30.  While  Dr.  Moon 
was  in  the  car  examining  the  horse,  Jones  went  to  the  Bur 
ijngton  office,  and  told  them  the  horse  was  sick,  and  that 
he  wanted  to  unload  him  immediately.  While  he  was  tail- 
ing, Dr.  Moore  came  in,  and  also  told  the  representative* 
of  appellant  that  the  horse  was  sick  and  should  be  un- 
loaded at  once.  Dr.  Moore  and  Jones  both  testify  that 
the  agent  promised  to  have  the  car  set  up  to  a  chute  or 
platform  immediately,  so  that  the  horse  could  be  unloaded, 
but,  before  doing  so,  demanded  that  the  contract  be  sui*- 
rendered  and  the  freight  to  Kansas  City  paid.  Dr.  Moore 
and  Jones  both  testify  that  Jones  paid  the  freight  as  de 
manded  at  1 :  20  o'clock.  The  agent  testifies  that  this  was 
done  at  3 :  50  P.  M.  After  this  interview  Dr.  Moore  re- 
turned home.  Jones  testifies  that  between  12  and  1 
o'clock  there  was  sent  to  the  agent  of  the  Burlington  this 
message  from  the  agent  of  the  Alton :  "I  understand  this 
horse  is  sick  and  in  need  of  attention.  Must  therefore 
refuse  shipment."  Jones  further  testifies  that  during  the 
afternoon  he  made  repeated  visits  to  the  agent  ol  appel- 
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lant  and  also  to  the  day  yardman,  urging  thorn  to  set  iiji 
the  ear  so  that  he  could  unload  the  horse;  that  he  told  the. 
agent  that  it  was  a  valuable  horse  and  was  sick  and  neeih^l 
attention;  that  the  car  never  was  moved  from  the  placi* 
where  he  found  it  on  his  return  to  it  after  brc^nkfast,  at 
11  o'clock  in  the  forenoon,  until  they  coupled  on  to  it  to 
run  it  up  to  the  platform  for  unloading  at  7  o'clock  that 
evening.  He  says  that,  after  the  night  yardman  came  on 
duty  at  6:30  that  evening,  he  went  to  him  and  told  him 
his  troubles;  that  the  night  man  told  him  that  he  would 
attend  to  it.  He  seems  to  have  been  expeditious,  for  at 
7: 10  P.  M.  the  horse  was  unloaded.  Appellant's  agent  at 
Kansas  City  testifies  that,  when  the  car  arrived  in  the 
morning,  it  was  delivered  to  the  yards  of  the  Chicago  & 
Alton,  and  was  not  returned  to  their  yards  until  4 :  15  that 
afternoon;  that  during  all  of  that  time  it  was  beyond  their 
control.  The  agent  who  gave  this  testimony  is  so  squarely 
contradicted  by  Dr.  Moore  and  Mr.  Jones  as  to  the  time  of 
the  payment  of  the  freight  tlhit  the  jury  evidently  dis- 
credited him,  and  the  convict  ion  is  forced  .upon  us  that, 
if  the  message  from  the  agent  of  the  Alton,  above  recited, 
was  sent  to  him  between  12  and  1  o'clock,  he  must  have 
been  negligent  indeed  in  failing  to  have  that  car  returned 
to  his  custody  earlier  than  4 :  15  in  the  afternoon. 

Defendant's  witnesses  testified  that  the  car  was  delivered 
to  the  Alton  at  12:15  and  left  on  the  Alton  tracks.  Jones 
says  it  was  never  moved  after  11  A.  M.  until  after  the 
night  man  came  on  duty  in  the  evening.  Defendant's 
general  yardmaster,  who  was  examined  as  to  the  transfer 
of  cars  from  the  Chicago  &  Alton  tracks,  testified  that 
such  transfers  could  only  be  made  between  the  hours  of 
11  A.  M.  and  4  P.  M.  He  said :  "On  account  of  us  having 
to  go  through  the  Union  depot,  and  over  the  Union  depot 
property,  they  will  not  allow  us  to  deliver  transfers  only 
during  those  hours."  Yet  the  chief  yard  clerk  testified 
that  the  car  was  received  back  from  the  Alton  at  4:15. 
If  thev  were  not  allowed  to  deliver  transfers  aftcT  4 
o^cIock,  the  jury  may  well  have  discredited  the  testimony 
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that  the  car  was  not  returned  to  defendant's  yards  until 
4 :  15,  and  have  accepted  the  testimony  of  Jones  that  tlie 
car  was  never  moved  from  the  place  where  he  found  it 
after  breakfast,  about  11  o'clock  A.  M.,  until  it  was 
switched  up  to  the  platform  for  unloading  in  the  evenin«jc. 
«Tones  unquestionably  knew  where  the  car  was  every  hour 
of  that  day.  He  was  using  every  effort  to  have  it  run  up 
to  some  platform  so  that  he  could  unload.  If  his  testi- 
mony is  true,  and  of  that  the  jury  were  the  judges,  the  car 
was  not  delivered  to  the  Alton  at  12 :  15  and  returned  bv 
the  Alton  at  4 :  15,  but,  on  the  contrary,  was  never  actually 
out  of  appellant's  yards  and  control. 

The  evidence  further  shows  that  during  the  night  prior 
to  the  arrival  of  the  horse  in  Kansas  City  the  weather 
changed  and  began  to  grow  colder.  During  the  forenoon 
some  snow  fell,  but  Dr.  Moore  testifies  that  the  snow  had 
dried  oflf.  He  says:  "When  I  was  down  at. the  car,  it  was 
a  fairly  cold  day,  a  little  cloudy.  It  had  been  snowing  in 
the  forenoon  and  had  dried  ofif.  The  streets  were  comi)ara- 
tively  dried  off  when  I  was  at  the  depot,  and  remained 
dry  until  probably  about  4  o'clock  in  the  evening."  Jones 
also  testifies  that  the  weather  was  good  that  day  until 
about  4  o'clock  in  the  evening.  About  4  o'clock  it  began 
to  snow  and  sleet,  and  from  that  time  on  until  after  the 
arrival  of  the  horse  at  the  hospital  the  storm  seems  to  have 
been  more  or  less  continuous.  Jones  testified  that,  when 
the  horse  came  off  the  car,  he  acted  fairly  well;  did  not 
show  anything  near  the  distress  that  he  did  farther  on  on 
fhe  trip.  They  led  the  horse  behind  a  buggy  to  the  hos- 
pital, a  distance  of  about  two  miles,  during  the  storm 
above  referred  to.  When  they  reached  the  hospital  the 
horse  was  bleeding  at  the  nose,  and  showing  great  dis- 
tress and  exhaustion.  Dr.  Moore  says  that  at  that  time 
his  case  was  hopeless.    The  next  day  the  horse  died.    On  1 

cross-examination  Dr.  Moore  was  interrogated  by  counsel 
for  appellant  as  to  whether  or  not  there  were  stables  near 
the  depot  to  which  the  horse  might  have  been  taken :  "Q. 
There  are  good  barns?   A,  Fairly  good  barns ;  but  they  are 
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tie  stalls,  and  not  very  well  protected  from  breeze,  cold 
air.  They  are  not  very  good  barns  for  sick  horses.  Q. 
I  am  not  asking  you  that,  I  simply  asked  you  if  the  bams 
were  good  shelter?  A.  I  suppose,  yes;  plenty  of  stables — 
Q.  Well  fit  for  taking  care  of  horses?  A.  Of  well 
horses;  yes,  sir.  Q.  You  go  there  I  presume  to  those 
bams,  some  of  the  places,  to  treat  horses,  do  you  not?  A. 
Yes,  sir;  and  take  them  from  these  places  to  the  hospital 
frequently."  It  further  appears  from  the  evidence  that, 
in  taking  the  horse  from  the  car  to  the  liospital  under  the 
circumstances  under  which  he  was  taken,  Jones  was  act- 
ing under  the  direction  of  the  veterinary.  In  answer  to 
a  question  as  to  whether  or  not  he  was  present  when  the 
horse  was  unloaded,  Dr.  Moore  said :  "I  sent  my  assistant. 
Dr.  Merker;  had  him  come  with  the  horse  to  the  hospital, 
•  *  '  *  I  had  my  assistant  remain  with  Mr.  Jones  until 
the  car  was  set  out  to  unload  him."  Prom  this  it  would 
appear  that  Jones  was  acting  under  the  guidance  of  the 
veterinary  whom  he  had  employed  in  the  emergency  which 
confronted  him. 

Appellant  insists  that  the  taking  of  the  horse  through 
the  streets  of  Kansas  City  for  a  distance  of  two  miles  to 
the  hospital  in  the  storm  was  such  negligence  as  precludes 
a  recovery  in  this  case.  Appellee  insists  that  it  was  not 
negligence;  and,  to  our  minds,  this  is  the  really  impor- 
tant question  in  this  case.  This  point,  it  seems  to  us,  must 
be  determined  by  the  rule  of  what  a  reasonably  prudent 
man  would  have  done  in  Mr.  Jones'  situation,  under  the 
surrounding  circumstances  and  conditions.  We  think  that 
was  a  question  for  the  jury.  It  was  for  the  jury  to  say 
whether  or  not  a  reasonably  prudent  man,  under  those 
circumstances,  would  have  followed  the  guidance  of  the 
veterinary  surgeon,  whom  he  had  employed,  and  have 
taken  the  horse  to  the  hospital,  as  Jones  did,  or  whether 
a  reasonably  prudent  man,  under  those  circumstances, 
would  have  refused  to  take  the  horse,  and  have  sought 
shelter  for  him  in  some  of  the  other  stables  in  that  neigh- 
borhood.   On  a  careful  reading  of  the  entire  record,  and  a 
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careful  consideration  of  all  the  facts  and  circumstances 
disclosed,  we  think  that  the  questions :  ( 1 )  Did  the  appel  - 
lant  agree  to  ship  the  horse  on  train  No.  120?  (2)  Was 
the  appellant  guilty  of  negligence  in  not  doing  so,  and 
holding  it  for  shipment  on  the  later  and  slower  train?  (3) 
Was  it  negligent  in  delaying  the  shipment  of  the  horse 
from  Lincoln  from  the  time  it  was  loaded  in  the  afternoon 
until  10 :  55  that  night?  (4)  Was  it  negligent  in  delaying 
the  shipment  of  the  horse  for  11  hours  at  St.  Joseph?  (5) 
^Vas  it  negligent  in  failing  to  switch  the  car  up  to  some 
chute  or  platform,  where  the  horse  could  be  unloaded, 
(luring  the  entire  afternoon  of  the  day  the  horse  ar- 
rived in  Kansas  City,  in  the  face  of  the  repeated 
requests  of  Jones  that  it  do  so?  (6)  The  question 
as  to  whether  or  not  appellee  was  negligent  in  permit- 
ting the  horse  to  be  taken  from  the  car  to  the  hospitail  dur- 
ing the  storm  referred  to— were  all  questions  of  fact  for 
the  determination  of  the  jury.  We  have  examined  the  in- 
structions of  the  court,  and,  in  our  opinion,  these  ques- 
tions were  all  properly  submitted.  The  jury  have  decide<l 
these  questions  in  favor  of  appellee,  and  there  is  ample 
testimony  in  the  record  to  sustain  their  verdict.  We  do 
not  think  the  statement  by  the  agent  of  appellant  that  the 
great  number  of  cars  in  the  yards  at  Kansas  City,  and 
the  large  amount  of  their  business,  was  such  that  they 
could  not  place  the  car  where  it  could  be  unloaded  any 
sooner  than  was  done,  is  either  a  sufficient  or  truthful 
excuse  for  their  long  delay.  They  were  advised,  both  by 
Jones  and  the  doctor,  that  this  horse  was  sick;  that  he 
was  a  valuable  horse,  and  that  it  was  necessary  for  his 
treatment  that  he  should  be  unloaded  at  once,  and  yet  no 
steps  whatever  were  taken  until  the  night  man  came  on 
duty  at  6:30  that  evening.  We  regard  the  conduct  of 
appellant's  agents  at  Kansas  City  as  entirely  inexcusable, 
and  think  that  defendant  should  be  held  responsible  for 
their  negligence.  If  the  horse  had  been  shipped  on  train 
No.  120,  it  would  not  only  have  reached  Kansas  City,  but 
would  have  reached  its  destination  at  Mexico  City,  Mis- 
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souri,  long  before  the  storm  referred  to,  and  appellee 
would  undoubtedly  have  suffered  no  injury.  The  negli- 
gence of  appellant  in  not  keeping  its  agreement  with  ap- 
pellee, in  delaying  the  shipment  of  the  horse,  and  in  not 
promptly  furnishing  facilities  for  unloading  it,  under  the 
circumstances  shown,  were  clearly  the  proximate  cause  of 
the  injury ;  and  we  cannot  say,  as  a  matter  of  law,  that  the 
jury  were  wrong  in  finding  that  the  act  of  appellee  in  tak 
ing  the  horse  from  the  car  to  the  hospital,  under  the  cir- 
cumstances under  which  he  was  taken,  was  such  action 
{IS  any  reasonably  prudent  man  would  have  taken  under 
the  same  circumstances. 

We  recommend  that  the  former  judgment  of  this  court 
be  vacated  and  set  aside,  and  that  the  judgment  of  th( 
<listrict  court  be  affirmed. 

Calkins  and  Root,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  vacated  and 
set  aside,  and  the  judgment  of  the  district  court  is  affirmed. 

Judgment  accordingly. 


Otto  T.  Bannard,  appellee,  v.  Mary  E.  Duncan  bt  al., 

appellants. 

Filed  Mat  24,  1 907.    No.  14,792. 

1.  Vendor  and  Purchaser:  Pbiobities.    A  hona  fide  purchaser  of  real 

estate  who  takes  title  by  quitclaim  should  be  protected  as  against 
the  holder  of  aa  unrecorded  deed,  of  which  the  purchaser  had  no 
notice. 

2.  Deed:  Interest  Conveyed.    The  word  "quitclaim"  in  what  purports 

to  be  a  deed  of  conveyance  to  real  estate  Is  sufficient  to  convey 
the  Interest  of  the  grantor  therein. 

3.  Evidence:   Foreign    Statutes:    Presumptions.    In   the   absence   of 

evidence  to  the  contrary,  the  laws  of  a  sister  state  with  reference 
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to  the  creation  of  a  corporation  will  be  presumed  to  be  the  same 
as  those  of  this  state. 

4.  Lis  Pendens:  Judicial  Sale:  Pubchaseb  Pendente  Lite.  A  took  a 
real  estate  mortgage  from  6,  and  pending  an  action  to  foreclose 
the  same  C  commenced  an  action  in  ejectm^t  against  B,  and 
had  Judgment  for  possession  of  the  land.  Held,  That  the  pur- 
chaser at  the  foreclosure  sale  was  not  bound  or  affected  by  the 
Judgment  entered  in  the  action  between  B  and  C. 

Appeal  from   the  district   court  for   Dakota   county: 
Guy  T.  Graves,  Judge.    Affirmed. 

W.  E.  Ganttj  for  appellants. 

Milchrist  d  Scott  and  William  P.  Warner,  contra. 

Jackson,  0. 

The  plaintiff  had  a  decree  quieting  his  title  in  certain 
real  estate.    The  defendants  appeal. 

The  plaintiff's  chain  of  title  is  based  on  a  patent  issued 
August  20,  1869,  to  David  Brendlinger,  a  quitclaim  deed 
from  David  Brendlinger  to  J.  M.  Morse  and  John  Corn- 
stock,  dated  August  12,  1885,  recorded  August  15,  1885, 
for  a  consideration  of  $40,  a  tax  deed  issued  by  the  county 
treasurer  June  26,  1880,  to  Thomas  L.  Griffey,  a  quit- 
claim deed  from  Thomas  L.  Griffey  to  John  Comstock 
under  date  of  October  1,  1885,  for  the  consideration  of 
|269y  recorded  October  9,  1885,  and  a  warranty  deed  from 
John  Comstock  and  wife  and  James  M.  Morse  and  wife, 
dated  December  5, 1891,  to  Stephen  Cain,  recorded  Decem- 
ber 14,  1891,  for  the  consideration  of  |1,200.  The  latter 
deed  appears  to  have  been  made  pursuant  to  a  contract  of 
sale  between  the  parties  in  1888.  Cain  borrowed  the 
money  to  make  the  payment  from  the  Fidelity  Loan  & 
Trust  Company,  and  gave  a  mortgage  for  $1,200  to  that 
company  under  date  of  December  2,  1891,  recorded  De- 
cember 12,  1891.  This  mortgage,  by  a  series  of  assign- 
ments, came  into  the  possession  of  the  Fidelity  Securities 
Oompany,  and,  default  having  been  made  in  the  perform- 
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ance  of  the  conditions  of  the  mortgage,  the  latter  company 
instituted  foreclosure  proceedings  and  had  a  decree  of 
foreclosure  in  June,  1897.  The  property  was  sold  in  De- 
cember, 1898,  to  the  plaintiff  herein,  the  sale  confirmed, 
deed  issued,  and  recorded  January  13,  1899.  The  defend- 
ants claim  under  a  warranty  deed  from  David  Brend- 
linger  executed  September  24,  1870,  recorded  January  11, 
1898. 

The  first  contention  of  the  appellants  is  that  the  plain- 
tiff's petition  fails  to  state  a  cause  of  action,  for  the  rea- 
son that  it  is  not  charged  that  the  plaintiff  is  a  bona  fide 
I>urcha8er  of  the  land  in  controversy.  The  plaintiff's  peti- 
tion recites  the  several  conveyances  upon  which  the  title 
is  based,  and  alleges  that  Stephen  Cain,  for  a  considera- 
tion of  |1,200,  purchased  the  land  from  John  Oomstock 
and  James  M.  Morse,  and  received  a  conveyance  with  cov- 
enants of  warranty,  which  he  caused  to  be  recorded ;  that 
the  transaction  was  in  good  faith,  without  knowledge, 
either  actual  or  constructive,  of  any  adverse  claim  by  the 
defendants  or  any  other  person  or  persons;  relying  upon 
the  deed  and  the  title  as  it  appeared  of  record,  that  Cain 
immediately  went  into  possession,  and  that  such  posses- 
sion continued  for  more  than  ten  years ;  that  the  Fidelity 
Loan  &  Trust  Company  took  its  mortgage  from  Cain  and 
wife  in  good  faith  and  without  notice  of  any  adverse  con- 
veyance or  claim  of  equity  existing  in  favor  of  the  de- 
fendants, relying  upon  the  title  of  Cain.  The  petition  does 
not  charge  in  express  terms  that  the  plaintiff  purchased 
the  property  at  the  sheriff's  sale  in  good  faith,  nor  do  we 
think  it  important  that  it  should  do  so.  The  purchaser  of 
real  estate,  at  judicial  sale  under  the  foreclosure  of  a 
mortgage  buys  at  his  peril,  but  he  acquires  all  of  the  in- 
terest of  the  mortgagor  and  the  mortgagee  in  the  mort- 
gaged premises.  He  acquires  that  interest  as  effectually 
as  he  would  have  done  by  deed  from  the  parties,  and  he 
may  protect  himself  under  their  rights.  Snowden  v.  Tyler, 
21  Neb.  199;  Byron  Reed  Go.  v,  Klahunde,  76  Neb.  801. 
The  bona  fides  ot  the  interest  in  the  property  acquired 
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by  Cain  and  the  trust  company  appears  from  the  peti- 
tion, and  the  pleading  is  sufficient  to  meet  that  conten- 
tion. 

The  next  complaint  is  that  the  evidence  is  insufficient  to 
sustain  the  decree.  One  feature  of  this  contention  arises 
out  of  the  quitclaim  deed  from  Brendlinger  to  Morse  and 
Comstock,  and  the  contention  that  such  a  conveyance  is 
subject  to  all  existing  equities  against  the  grantor.  That 
rule,  however,  does  not  go  to  the  extent  claimed  for  it  by 
the  appellant.  We  have  never  gone  to  the  extent  of  hold- 
ing that  a  good  faith  purchaser  might  not  acquire  title  to 
real  estate  by  quitclaim  as  against  an  unrecorded,  out- 
standing conveyance,  of  which  the  purchaser  had  no 
knowledge.  In  Snowdcn  v.  Tyler,  supra,  it  is  said  that  a 
quitclaim  deed,  while  affording  cause  of  suspicion,  where 
it  appears  in  a  chain  of  title  in  the  proper  records  of  the 
county,  is  sufficient  to  justify  a  hona  fide  purchaser  for  a 
valuable  consideration  in  relying  upon  it  as  a  valid  de- 
fense. It  is  the  bona  fide  purchaser  who  is  protected.  To 
the  same  effect  is  iSchott  v.  Dosh,  49  Neb.  187.  It  appears 
from  the  testimony  of  Cain  that  before  he  purchased  the 
property  from  Morse  and  Comstock  he  procured  an  ab- 
stract of  the  title  to  be  made  by  the  county  clerk  of  the 
county  where  the  land  is  situate,  found  no  conveyance  of 
record  affecting  the  title  of  his  grantors,  and  that  he 
bought  the  property  (so  far  as  the  record  discloses)  for  a 
full  consideration,  relying  upon  the  record  title.  The  out- 
standing tax  lien  at  the  time  of  the  purchase  by  Morse  and 
Comstock  would  furnish  a  sufficient  reason  why  Brend- 
linger would  not  care  to  give  a  warranty  d^ed.  It  is  also 
disclosed  that,  before  advancing  the  money  upon  the  loan 
made  to  Cain,  the  Fidelity  Loan  &  Trust  Company  pro- 
cured the  title  to  be  examined  by  an  attorney,  who,  finding 
no  conveyances  of  record  affecting  Cain's  title,  advised 
that  company  that  their  mortgage  constituted  a  first  lien 
on  the  premises.  This  evidence  is  not  disputed,  and  is 
sufficient  to  justify  the  trial  court  in  concluding  that 
Cain  was  a  bona  fide  purchaser,  and  that  the  rights  of  the 
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mortgagee  could  not  be  affected  by  the  unrecorded  con- 
veyance under  which  the  defendants  claim  title. 

The  conveyance  from  Brendliuger  to  Morse  and  Corn- 
stock  is  in  the  following  form:  "Know  all  men  by  these 
presents,  that  I,  David  Brendlinger  (single  man),  of  the 
countv  of  Indiana,  and  state  of  Pennsylvania,  for  the  con- 
ssideration  of  $40,  hereby  quitclaim  to  James  ^I.  Morse  and 
John  Comstock,"  etc.  This,  it  is  urged,  is  not  a  convey- 
ance; that  the  word  "quitclaim''  is  not  sufficient  to  convey 
title.  It  is  said  in  the  brief  on  behalf  of  appellant  that 
the  operative  words  of  a  conveyance  in  a  quitclaim  deed 
are  "remise,  release  and  quitclaim."  "Quitclaim"  is  de 
fined  by  Webster  as  meaning  in  law  "to  release  a  claim  to 
by  deed,  without  covenants  of  warranty  against  adverse* 
and  paramount  titles."  Remise  is  defined  by  the  samc^ 
authority,  "to  release  a  claim  to,  remise  or  surrender  1)^ 
deed."  It  would  appear  that  remise,  release  and  quitclaim 
are  interchangeable,  and  that  the  words  of  the  instrument 
are  sufficient  to  constitute  a  conveyance. 

The  petition  charges  an  assignment  of  the  mortgage  to 
the  Fidelity  Loan  &  Trust  Company,  a  corporation,  to  tlu^ 
3Ietropolitan   Trust  Company,   a   corporation   organized 
and  existing  under  and  by  virtue  of  the  laws  of  New  York, 
and  an  assignment  by  the  latter  company  to  the  Fidelity 
Securities  Company,  a  corporation  organized  and  existing 
under  and  bv  virtue  of  the  laws  of  the  state  of  Iowa,    The 
corporate  capacity  of. all  of  these  societies  is  denied  by 
answer.    To  meet  this  issue  the  plaintiff  put  in  evidence 
copies  of  the  articles  of  incorporation  of  the  Fidelity  Loan 
&  Trust  Company  and  the  Fidelity  Securities  Company, 
certified  by  the  secretary  of  state  of  the  state  of  Iowa, 
under  the  seal  of  his  office.    It  is  said  that  this  is  not  suffi- 
cient, in  the  absence  of  proof  of  the  laws  of  the  state  of 
Iowa  under  which  these  corporations  came  into  existence. 
It  is  a  sufficient  answer  to  this  claim  that,  in  the  absence 
of  proof  to  the  contrary,  the  laws  of  Iowa  on  this  subject 
will  be  presumed  to  be  the  same  as  those  in  Nebraska,  and 
16 
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that  the  companies  were  incorporated  under  a  general 
statute  similar  to  our  own.  Our  statute  provides  that 
*'duly  certified  copies  of  all  records  and  entries  or  papers 
belonging  to  any  public  office,  or  by  authority  of  law  filed 
to  be  kept  therein,  shall  be  evidence  in  all  cases  of  equal 
credibility  with  the  original  records  or  papers  so  filed/' 
C'ode,  sec.  408.  Furthermore,  there  is  some  evidence  in 
the  record  of  the  exercise  of  corporate  functions  by  these 
organizations.  The  court,  therefore,  violated  no  rule  of 
evidence  in  the  admission  of  these  documents. 

A  stipulation  in  the  record  in  effect  admits  the  cor- 
porate capacity  of  the  Fidelity  Loan  &  Trust  Company, 
the  language  of  the  stipulation  being :  "It  is  hereby  stip- 
ulated and  agreed  between  the  plaintiff  and  the  defend- 
ants in  this  case  that  on  or  about  December  9,  1891,  the 
Fidelity  Loan  &  Trust  Company,  a  corporation,  loaned 
to  Stephen  Cain  |1,200,  and  that  said  Cain  executed  and 
delivered  to  the  Fidelity  Loan  &  Trust  Company  his  mort- 
gage on  the  premises  in  controversy  in  this  suit."  The  in- 
troduction of  this  stipulation  in  evidence  was  sufficient 
to  avoid  the  necessity  of  further  proof  of  the  corporate 
capacity  of  that  company.  As  to  the  Metropolitan  Trust 
Company,  proof  of  its  corporate  capacity  and  of  an  as- 
signment from  that  company  was  immaterial.  The  pro- 
duction of  the  papers  in  court  by  the  Fidelity  Securities 
Company  in  the  proceeding  to  foreclose  its  mortgage  was 
pHma  facie  evidence  of  ownership.  Michigan  M.  L.  Ins. 
Co.  V,  Klatt,  2  Neb.  (Unof.)  870;  F^st  Nat  Bank  t?. 
Sprout,  78  Neb.  187. 

Complaint  is  made  of  the  introduction  of  the  written 
opinion  procured  by  the  Fidelity  Loan  &  Trust  Company 
at  the  time  they  accepted  the  mortgage.  If  the  court  erred 
in  that  respect,  it  was  without  prejudice,  because  the  writ- 
ten  stipulation  referred  to  contained  an  admission  that 
the  company  did  not  in  fact  examine  the  records,  but  did 
inspect  and  examine  an  abstract  of  the  records  and  sub- 
mitted the  abstract  to  their  attoniey  at  Sioux  City,  Iowa, 
and  procured  his  opinion  upon  the  state  of  the  title.    The 
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purpose  of  introducing  the  certificate  was  to  show  good 
faith  on  the  part  of  the  company,  and  it  was  made  en- 
tirely unnecessary  by  the  stipulation  of  facts. 

This  brings  us  to  some  of  the  features  of  the  defense* 
which  it  seems  necessary  to  notice  before  final  disposi- 
tion of  the  case.  At  the  time  the  defendants  filed  the 
deed  for  record,  under  which  their  claim  of  title  is  made, 
the  foreclosure  of  the  mortgage  given  by  Cain  to  the 
Fidelity  Loan  &  Trust  Company  was  pending.  Cain  was 
in  possession  of  the  premises.  The  defendants  herein  in- 
stituted an  ejectment  proceeding  against  Cain  for  the 
recovery  of  the  possession  of  the  property.  The  plaintiff 
herein  bought  the  property  at  judicial  sale  while  that  ac- 
tion waa  pending.  In  the  ejectment  proceeding  the  plain- 
tiffs ultimately  had  judgment  by  default  against  Cain 
under  an  agreement  to  protect  him  in  the  possession  of  th(» 
premises  for  another  year.  It  is  urged  that  the  purchaser 
at  the  judicial  sale  then  took  the  title  with  constructive 
knowledge  of  the  defendant's  claim  to  the  land;  that, 
having  bought  pending  the  ejectment  proceedings,  he  is 
bound  by  the  doctrine  of  res  judicata.  The  doctrine  of 
res  judicata,  however,  does  not  operate  against  the  mort- 
gagee whose  rights  were  acquired  long  prior  to  the  insti- 
tution of  the  ejectment  proceedings  and  who  was  not  a 
party  to  that  action,  and  the  purchaser  at  the  judicial 
sale  would  be  protected  to  the  same  extent  as  the  mort- 
gagee^ notwithstanding  the  pendency  of  the  possessory 

action. 

A  further  contention  of  the  defendants  is  that  they 
were  in  possession  of  the  premises  at  the  time  of  the  com- 
mencement of  this  action,  and  that  the  plaintiff,  being  out 
of  possession,  cannot  maintain  an  action  to  quiet  his  title. 
The  right  to  maintain  an  action  to  quiet  title  to  real  estate 
in  this  state  by  the  person  claiming  title  thereto,  whether 
in  or  out  of  i)os8ession,  is  no  longer  an  open  question. 
Force  v.  Stvbhs,  41  Neb.  271. 

The  plaintiff,  in  our  judgment,  has  made  a  case  suflBi- 
cient  to  support  the  decree  in  his  favor,  and  there  is  no 
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equity  in  the  case  presented  by  the  defendants,  who  for 
almost  28  years  neglected  to  assert  title  under  an  un- 
recorded deed.  Court*  of  equity  will  apply  the  doctrine 
of  laches  against  inexcusable  delay  in  the  enforcement  of 
stale  claims.    Haicley  v.  Von  Lanken,  75  Neb.  597. 

From  a  consideration  of  the  whole  case,  it  is  recom- 
mended that  the  judgment  of  the  district  court  be  affirmed. 

DuFFiB  and  Albert,  CO.,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


WiLLEY  H.  Miller,  appellant,  v.  John  Paustlin, 

APPELLEE. 

Filed  May  24,  1907.    No.  14,885. 

Homestead:  Conveyance.  Where  a  homestead  has  been  selected  by 
husband  and  wife  from  the  separate  property  of  the  wife,  the 
wife  cannot  by  a  conveyance  of  the  property  deprive  the  husband 
of  his  homestead  right  therein  while  the  marriage  relation  eziats. 

Appeal  from  the  district  court  for  Franklin  county: 
Ed  L.  Adams,  Judge.    Affirmed. 

George  W.  Prather,  for  appellant. 

J.  L.  McPheely^  contra. 

Jackson,  O. 

John  and  Mary  Paustian  are  husband  and  wife.  Th^ 
were  married  in  December,  1900.  They  bought  the  prop- 
erty involved  in  this  action,  consisting  of  two  lots  in  the 
village  of  Hildreth,  and  in  March,  1901,  commenced  the 
erection  of  a  small  dwelling-house  thereon.  The  house 
was  completed  and  occupied  as  a  family  home  during  the 
following  month.    Their  possession  continued  jointly  for 
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about  one  and  one-lialf  years,  when  they  were  separated, 
and  the  wife  has  since  lived  apart  from  her  husband;  the 
husband  continuing  to  occupy  the  home  and  is  still  in 
possession.  To  purchase  the  property  and  build  the  home 
the  wife  contributed  |100  and  the  husband  ?300.  The 
property  is  incumbered  by  a  mortgage  of  |250.  The  title 
to  the  real  estate  was  taken  in  the  wife's  name.  On 
March  31,  1905,  the  wife  conveyed  this  property  by  deed 
to  the  plaintiff,  who  testified  that  he  paid  her  f 50  in  cash 
and  assumed  the  payment  of  the  mortgage,  although  the 
deed  is  quitclaim  in  form  and  no  reference  is  had  to  the 
incumbrance.  The  plaintiff  instituted  this  action  in  eject- 
ment against  John  Paustian  for  the  possession  of  the 
premises.  The  judgment  was  for  the  defendant,  and  the 
plaintiff  appeals. 

He  claims  the  property  was  the  separate  property  of 
Mary  Paustian,  and  that  her  deed  conveyed  an  absolute 
title,  free  from  any  claim  of  the  husband.  The  judgment 
of  the  district  court  was  the  only  one  that  could  be  ren- 
dered under  the  facts.  While  the  title  to  the  real  estate 
was  taken  in  the  name  of  the  wife,  yet  a  large  portion 
of  its  value  is  due  to  the  contribution  of  the  husband. 
There  can  be  no  doubt  that  this  contribution  was  with 
the  express  purpose  and  intention  that  the  property 
should  be  occupied  as  a  homestead.  While  the  consent  of 
the  wife  is  necessary  to  the  selection  of  a  homestead  from 
lier  separate  property,  it  does  not  follow  that  such  con- 
sent must  be  in  express  terms.  It  may  be  inferred  from 
facts  and  circumstances  from  which  a  reasonable  infer- 
(*rice  of  consent  may  be  deduced,  or  facts  and  circum- 
stances may  be  shown  which  would  estop  the  Avife  from 
asserting  that  consent  was  not  given.  The  case  of  Klamp 
f\  Klamp ^  58  Neb.  748,  is  cited  by  the  plaintiff  as  author- 
ity for  his  contention.  The  real  question  involved  in  that 
ease  was  whether,  after  decree  of  divorce,  the  husband 
was  entitled  to  possession  of  the  separate  property  of  the 
wife,  occupied  as  a  homestead  while  the  marriage  rela- 
tion subsisted,  and  that  case  should  not  be  taken  as  au- 
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thority  beyond  the  determination  of  the  question  involved. 
It  is  true  that  a  married  woman  in  this  state  may  convey 
her  separate  property  in  the  same  manner  a*s  if  she  were 
single,  but  property  which  comes  to  the  wife  by  the  gift 
of  the  husband,  with  the  purpose  that  it  shall  be  held  for 
their  joint  use  and  ben(*fit,  is  not  the  separate  property 
of  the  wife  within  the  meaning  of  the  law. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  aflSrmed. 

Ames,  C,  concurs. 
Calkins,  C,  not  sitting. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmeu. 


Stella   Dickinson   et  al.,   appellants,   v.   Elvira   M. 

Aldrich  et  al.,  appellees. 

Filed  May  24,  1907.     Nos.  14,636.  14,832. 

1.  New  Trial.    A  new  trial  will  not  be  granted  upon  the  ground  of 

newly  discovered  evidence,  unless  it  is  made  to  appear  that  such 
evidence,  if  it  had  been  offered  and  admitted  on  the  trial,  would 
probably  have  produced  a  different  result. 

2.  Appeal:  New  Trial:  Record.    A  decision  of  a  district  court  grant- 

ing an  application  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  will  not  be  reviewed  by  this  court  in  the 
absence  of  a  bill  of  exceptions  containing  both  the  evidence  used 
on  the  trial  and  that  alleged  to  have  been  tiewly  discovered. 

3.  New  Trial:  Transcript:  Waiver.     Inability  of  a  party,  without  his 

fault  or  negligence,  to  procure  a  transcript  of  oral  testimony 
taken  on  a  trial  In  time  to  prepare  and  settle  a  bill  of  exceptions 
within  the  period  limited  by  statute  is  not  a  ground  for  a  new 
trial  when  the  adverse  party  offers  to  waive  his  advantage  and 
permit  the  bill  to  be  subsequently  prepared  and  settled. 

4.  Wills:  Probate:  Triau     It  is  error  for  a  court  to  submit  questions 
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I  of  law  to  a  Jury,  as  for  instance,  whether  the  facta  and  clrcum- 

I  stances  given  In  evidence  upon  the  trial  of  a  contestant  of  the 

probate  of  a  will  are  sufficient  to  operate  as  a  revocation  of  the 

instrument  by  implication  of  law. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Seaes  and  Alexander  0.  Troup,  Judges. 
Judgment  grant  hi  g  new  trial  affirmed:  Judgment  deny- 
ing probate  of  will  reversed. 

W.  A.  Saunders,  J.  L.  Kaley  and  L.  D.  Holmes^  for  ap- 
pellants. 

McQilton  &  Oaines,  E.  E.  Thomas  and  Thomas  J. 
Nolan,  contra. 

Ames,  G. 

The  plaintiffs  began  in  the  county  court  of  Douglas 
county  a  proceeding  for  the  probate  of  an  alleged  lost 
will  of  one  Seth  P.  Winch,  deceased.  Probate  was  re- 
sisted by  the  defendants,  who  are  heirs  at  law  of  the  de- 
ceased, and  was  denied,  and  from  the  order  of  denial  an 
api>eal  was  taken  to  the  district  court,  where,  as  the  result 
of  a  trial,  a  like  decision  was  reached,  and  the  plaintiflfs 
appealed  to  this  court,  such  appeal  being  one  of  the  mat- 
ters now  under  consideration. 

A  purported  copy  of  the  alleged  will  accompanied  the 
application  for  its  probate,  to  which  there  were  four 
distinct  grounds  of  objection  made  by  the  contestants: 
First,  it  was  denied  that  the  alleged  will  was  properly 
made,  executed,  acknowledged,  attested  or  witnessed; 
second,  it  was  averred  that  at  the  time  of  the  alleged  ex- 
ecution of  the  supposed  will  the  deceased  was,  and  that 
he  continued  to  be  until  the  time  of  his  death,  of  insuffi- 
cient mental  capacity  to  make  a  will;  and,  third,  that 
during  all  said  time  the  deceased  was  and  had  been  sub- 
ject to  the  undue  influence  and  control  exerted  over  him 
by  his  wife,  who  is  the  principal  beneficiary  in  the  in- 
stmment  offered  for  probate;  and,  fourth,  that  between 
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the  date  of  the  alleged  execution  of  the  instrument  and 
the  death  of  Winch  his  pecuniary  affairs  had  undergone 
such  a  change  as  to  render  the  disposition  of  the  allied 
will  inapplicable  to  them,  or  at  least  such  as  to  render 
its  provisions  inconsistent  with  his  situation  and  neces- 
sarily presumable  intent  at  the  time  of  his  death,  and  to 
amount  to  an  implied  revocation  of  it.  In  connection 
with  the  application  for  probate  there  was  presented 
what  purported  to  be  a  typewritten  copy  of  the  will,  with 
the  names  attached  thereto,  as  subscribing  witnesses,  of 
William  F.  Wappich  and  W.  S.  Shoemaker,  both  of  whom 
were  produced  as  witnesses  at  the  trial.  Wappich  testi- 
fied that  he  had  witnessed  a  will  corresponding  with  the 
copy,  together  with  Shoemaker,  on  the  day  of  its  pur- 
ported date,  November  30,  1891,  in  the  presence  of  Winch, 
in  a  certain  building  in  Omaha,  and  that  the  instrument 
was  typewritten.  Shoemaker  testified  that  he  had  wit- 
nessed such  a  will  in  the  presence  of  Wappich  and  Winch 
in  the  summer  or  fall  of  1891,  in  another  building  in 
Omaha,  but  that  the  instrument  was  in  "longhand"  or 
manuscript.  He  then  and  afterwards  testified  that  he 
had  no  recollection  of  ever  having  witnessed  a  typewritten 
instrument.  It  was  a  theory  and  contention  of  the  con- 
testants upon  the  trial,  which  there  was  some  evidence 
to  support,  that  Winch  had  a  habit  of  making  w  ills  as  his 
fancy  struck  him,  and  that  he  had  prepared  or  had  caused 
to  be  prepared  at  least  four  such  instruments.  Counsel 
now  say  that  this  evidence  and  contention  were  offered 
for  the  purpose,  not  of  showing  that  the  instrument,  a 
copy  of  which  was  in  evidence,  was  not  executed  by  the 
deceased,  but  as  bearing  solely  upon  his  mental  sanity 
and  testamentary  capacity,  and  that  the  court-  instructed 
the  jury  that  the  disagreement  of  the  witnesses  aa  to 
whether  the  instrument  was  in  writing  or  manuscript  is 
immaterial.  We  are  unable  to  find  such  an  instruction 
in  the  record,  but  the  proposition  is  doubtless  true,  and 
would  have  been  apprehended  by  the  jury  of  their  own 
minds^  provided  they  were  satisfied  that  the  instrument 
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in  suit  \>'as  in  fact  oxecuted  and  was  the  only  one  to 
which  either  witness  had  reference.  Counsel  for  contest- 
ants therefore  contend  that  the  first  formal  issue  raised 
by  the  pleading  was  not  a  real  one,  and  that  it  is  ap- 
parent upon  t]w  face  of  the  whole  record  that  the  fact  of 
execution,  if  not  adniittinl,  was  established  without  sub- 
stantial contradiction.  The  sijpiificance  of  this  conten- 
tion wuU  appear  pr(*sently.  The  jury  returned  a  verdict 
generally  for  the  defendants,  and  that  the  alleged  will 
had  not  been  establislied  and  should  not  bo  admitted  to 
probate,  and  the  court  entered  judgment  accordingly. 
Some  months  afterwards  an  original  instrument,  of  which 
the  document  used  on  the  trial  is  an  exact  copy,  was  dis- 
covered, and  the  plaintiffs  began  a  suit  in  equity  and 
obtained  a  judgment  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  From  this  latter  judgment 
the  contestants  appealed  to  this  court,  where  the  two 
proceedings  have  been  consolidated  to  be  disposed  of  by 
a  single  decision. 

Counsel  for  contestants  invoke  the  rule,  well  settled  in 
this  court  and  elsewhere,  and  no  doubt  correctly  so,  that 
a  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  unless  it  is  shown  that  such  evidence 
would  probably  have  changed  the  result  had  it  been 
offered  and  admitted  on  the  trial.  Ogdcn  v.  State,  13 
Neb.  436;  Lillie  t\  State,  72  Neb.  228.  And  in  that  con- 
nection they  rely  also  upon  the  previous  decisions  of  this 
court  that,  in  order  to  render  the  application  of  that  rule 
efficacious  in  this  court,  the  record  upon  the  proceedings 
for  a  new  trial  must  contain  not  only  all  the  evidences 
received  therein,  but  also  all  that  was  taken  on  the  former 
trial,  so  that  this  court  may  be  enabled  to  pass  upon  the 
vital  question  of  probability.  Western  Gravel  Co.  v. 
(iauer,  48  Neb.  246 ;  WilUams  v.  Miles,  73  Neb.  193. 

They  contend,  therefore,  first,  that  the  original  will 
could  have  had  no  practical  force  or  effect  upon  the  trial, 
in  view  of  the  fact  that,  as  they  insist,  its  execution  was 
not  substantially  in  dispute;  and  they  contend,  secondly, 
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because  the  evidence  taken  upon  the  former  trial   upon 
any  of  the  three  other  issues  was  not  presented  upon  the 
trial  of  the  suit  to  obtain  a  new  trial,  and  has  not  been 
preserved  or  presented  to  this  court  in  the  form  of  a  bill 
of  exceptions,  although  the  record  shows  that  the  issues 
of  mental  incapacity,  undue  influence  and  implied  revo- 
cation were  all  submitted  by  the  court  to  the  jury  by  a]>- 
propriate   instructions   upon   conflicting  evidence  in   the 
former  trial,  that  the  presumption  is  therefore  at  least  as 
forceful  that  the  verdict  was  responsive  to  one  or  all  of 
those,  issues  as  to  that  of  nonexecution.     We  are  unable 
to  find  a  way  not  in  conflict  with  the  above  cited  decisions 
to  escape  from  this  latter  situation.     If  the  only  issue 
tried  had  been  that  of  execution,  we  should  not  hesitate  to 
hold  that  the  presence  of  the  original  instrument  in  for- 
mal and  substantial  compliance  in  all  respects  with  the 
requirements  of  law  would  have  been  conclusive  of  its  due 
execution  in  the  face  of  such  evidence  as  was  presented 
upon  that  issue,  but,  on  the  other  hand,  we  are  very  much 
inclined  to  think  that  in  the  absence  of  the  original  and 
in  view  of  the  discrepancies  of  the  testimony  of  the  wit- 
nesses, not  only  as  to  whether  the  will  was  typewritten  or 
in  manyscript,  but  as  to  the  place  of  its  execution,  and 
without  distinct  agreement  as  to  time,  taken  in  connection 
with  the  evidence  that  the  alleged  testator  had  made  at 
least  four  wills,  would  probably  have  been  sufficient  to 
induce  the  jury  to  reject  the  instrument  before  them.    We 
may,  perhaps,  go  a  step  farther  and  conjecture  that  this 
issue  was  principally  or  alone  considered  by  the  jury, 
because  it  was,  or  may  have  been,  regarded  by  them  as  the 
simplest  and  as  vexed  with  the  fewest  complications,  and 
therefore  to  be  the  most  easily  disposed  of.    But  how  can 
we  say  in  what  manner  it  is  probable  that  the  jury  would 
have  decided  any  or  all  the  other  issues  in  the  case  if  this 
one  had  been  set  at  rest  by  the  presence  of  the  original 
will?    For  aught  that  we  know,  the  evidence  of  mental 
incapacity  was  as  overwhelming  and  conclusive  as  would 
have  been  that  of  the  formal  execution  of  the  instrument 
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had  the  original  been  present,  and,  if  it  was  so,  we, 
of  course,  cannot  say  that  such  presence  would  not  have 
probably  changed  the  result.  The  same  may  also  be  said 
of  the  other  issues  of  undue  influence  and  implied  reyoca- 
tion,  and,  if  the  entire  record  was  before  us  and  disclosed 
sufficient  evidence  to  support  the  verdict,  the  court  could 
not  reverse  the  judgment  because  of  a  mere  conjecture 
that  the  jury  had  been  misled  or  had  committed  a  mistake 
upon  one  issue  only. 

After  the  issues  had  been  joined  in  the  action  to  obtain 
a  new  trial,  the  plaintiffs  by  leave  of  the  court  filed  a 
supplemental  petition,  in  which  they  averred,  as  an  ad- 
ditional ground  for  the  relief  prayed,  that,  owing  to  the 
dolimjuency  of  the  official  stenographer  of  the  court,  they 
had  without  their  own  fault  or  negligence  been  unable  to 
j>rocure  a  transcript  in  longhand,  to  be  incorporated  in  a 
hill  of  exceptions,  of  the  oral  testimony  adduced  on  the 
trial  of  the  contest  in  that  court,  and  that  it  was  then 
physically  impossible  so  to  do  until  after  the  time  fixed  by 
the  statute*  for  the  preparation  and  settlement  of  a  bill 
of  exceptions  would  have  expired.     But  the  defendants 
offered  in  open  court  to  waive  the  time  of  such  prepara- 
tion and  settlement,  and  to  treat  a  bill  afterwards  per- 
fcHrtcxl   as  one  having  been   made  within  the  statutory 
period.    There  is  some  criticism  upon  the  phraseology  of 
the  offer,  but  it  appears  to  have  been  made  in  good  faith 
and  to  have  been  intended  to  be  complete  and  compre- 
hensive, and  this  court  would  without  doubt  have  con- 
strued  it  liberally  for  the  purpose  of  effectuating  its 
evident  object  and  protecting  the  plaintiffs  from  any  un- 
due advantage  by  reason  of  their  acceptance  of  it.     We 
think  it  unnecessary  to  set  the  offer  forth  at  large  in  this 
opinion,  and  that  it  suffices  to  say  that  in  our  judgment 
it  was  sufficient  to  defeat  the  plaintiffs  of  their  claim  for 
a  new  trial  for  the  cause  set  forth  in  their  supplemental 

petition. 

In  the  trial  of  the  suit  contesting  the  will  the  court  of 
its  own  motion  gave  the  following  instruction,  which  was 
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excepted  to  by  the  proponents,  and  which  is  assigned  here 
for  error:  "As  previously  stated  to  yon,  it  is  the  law  of 
this  state  that  a  will  may  be  revoked  by  implication  of 
law  from  subsequent  changes  in  the  condition  or  circum- 
stances of  testator.  Tlierefore  you  are  instructed  that 
subsequent  to  the  execution  of  the  will  (in  case  you  may 
find  it  to  have  been  legally  executed)  it  may  have  been 
revoked  by  implication  of  law  by  reason  of  changes  in  the 
condition  or  circumstances  of  the  one  who  executed  the 
same.  Such  changes,  however,  must  have  been  with  ref- 
erence to  the  condition  of  the  testator  or  his  circumstances, 
and  have  been  so  material  that,  by  reason  of  their  exist- 
ence as  a  matter  of  good  faith  toward  the  testator  and 
toward  his  intent,  and  such  good  faith  toward  the  several 
objects  of  his  bounty,  the  courts,  in  viewing  the  estate  and 
the  several  bequests  in  the  light  of  those  changed  condi- 
tions and  circumstances,  Avill  say  in  fairness  to  all  con- 
cerned that  the  terms  of  the  will  either  cannot  or  should 
not  be  enforced.  You  are  instructed  in  this  connection 
that  a  change  of  mental  condition  alone  from  soundness 
of  mind  at  tlie  time  of  a  will's  execution  to  unsoundness 
of  mind  at  a  later  period  ^vould  not  work  to  revoke  a  will ; 
neither  would  the  disposal  by  the  testator  of  specific  items 
j)f  property  IxMiueathed  in  such  will.  But  you  must  view 
the  condition  and  circumstances  of  the  testator  as  a  Tvhole, 
and  conclude  whether,  from  all  the  evidence  in  the  case 
bearing  upon  such  points,  such  will  was  or  was  not  re- 
voked by  reason  of  such  changes.  The  condition  and  cir- 
cumstances of  tlie  testator  have  been  given  to  you  in  evi- 
dence from  the  time  of  the  execution  of  the  will  (in  case 
you  find  that  the  same  was  legally  executed  on  or  about 
the  30th  day  of  November,  1891),  until  his  death  in  1899. 
Should  you  find  that  said  will  has  been  revoked  by  im- 
j)lication  of  law  as  herein  stated  to  you,  you  wDl  find 
against  the  admission  of  said  Avill  to  probate.  (Given,)" 
It  is  objected  to  this  instruction,  and  we  think  justly  so, 
that  it  submits  to  the  jury,  not  questions  of  fact  which  were 
N\  ithin  tlieir  province,  but  an  important  and  vital  question 
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of  law  with  which  the  court  aloue  was  competuit,  and 
with  which  it  wsis  his  duty  exclusively,  to  deal.  The  in- 
struction, in  efl'cct,  says  to  the  jury  that  they  should  takv 
into  consideration  all  the  facts  and  circumstances  given 
in  evidence  on  the  issue  of  revocation,  and,  if  in  their 
opinion  they  were  suffici(?nt  as  a  matter  of  law  to  accom- 
plish that  r(»sult,  they  should  find  against  the  admission 
of  the  instrument  to  probate.  It  seems  quite  clear  to  us 
that  such  instruction  is  erroneous.  The  court  should,  in- 
stead, have  told  the  jury  what  facts  were  alleged  and 
proved,  or  attempted  so  to  be,  or  in  dispute  upon  the  issue* 
of  revocation,  and  which  or  how"  many  of  them  were  rele- 
vant to  that  issue,  and,  if  established  by  the  evidence, 
would  suffice  as  a  matter  of  law,  to  work  a  revocation  of 
the  wall,  provided  that  they  should  find  that  the  instru- 
ment in  suit  was  duly  executed  by  the  deceased  not  un 
duly  influenced,  and  with  sufficient  mental  capacity. 

We  therefore  recommend  that  the  judgment  of  the  dis 
trict  court  in  the  action  to  obtain  a  new  trial  on  the  ground 
of  newlv  discovered  evidence  be  affirmed,  but  that  the 
judgment   excluding   the   alk^ged   will    from   probate   b(» 
reversed  and  a  new  trial  granted. 

Oldham  and  Eppeksox,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoinp; 
opinion,  the  judgment  of  the  district  court  in  the  action 
to  obtain  a  new  trial  on  the  ground  of  neAvly  discovere<l 
evidence  is  affirmed,  and  the  judgment  excluding  the  al- 
leged will  from  probate  is  reversed  and  remanded. 

Judgment  accordingly. 
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MuNSBY  Hackler,  appellant,  v.  Howard  Miller  et  al., 

APPELLEES.* 

Fiu:d  Mat  24,  1907.    No.  14,793. 

False  Imprisonment:  Limitatioiys.  When  a  peace  officer  arrests  and 
Imprisons  a  person  without  process,  and  thereupon  takes  him 
before  a  magistrate  before  whom  he  files  a  written  complaint 
against  the  prisoner,  describing  no  offense  against  the  law,  and 
after  a  hearing  the  person  is  set  at  liberty,  an  action  for  a  mali- 
cious prosecution  does  not  lie;  but  the  party  so  mistreated  has  an 
immediate  and  complete  cause  of  action  for  a  false  imprisonment, 
against  which  the  statute  of  limitations  begins  to  run  when  he 
is  released  from  custody. 

Appeal  from  the  district  court  for  Madison  county; 
John  P.  Boyd,  Judge.     Affirmed. 

Allen  d  Reed  and  T.  8.  Allen j  for  appellant. 

Robertson  &  Robertson  and  M,  F.  Harrington^  contra. 

Ames,  O. 

On  June  3,  1903,  the  defendant  Reavis,  who  then  held 
the  offices  of  marshal  and  street  commissioner  of  the  vil- 
lage of  Rattle  Crwk  in  this  state,  with  the  assistance  or 
encouragement,  as  it  is  alleged,  of  the  defendants  Miller 
and  Kilbourn,  and  without  warrant  or  process,  seized  the 
person  of  the  plaintiff  and  cast  him  into  the  village  jail, 
detaining  him  there  for  the  spa(*e  of  two  hours.  At  tho 
end  of  that  time  Reavis  hauled  the  plaintiff  and  another 
before  a  justice  of  the  peace  of  the  county,  before  whom  h«' 
filed  a  written  liomplaint  of  which  the  following  is  a  copy . 
"The  State  of  Nebraska,  iladison  County,  ss. :  The  com- 
plaint of  W.  F.  Reavis,  village  marshal  of  said  county, 
made  before  me,  E.  G.  Dennis,  a  justice  of  the  peace  in  and 
for  said  county,  who,  being  duly  sworn,  deposes  and  says 
that  on  the  3d  day  of  June,  1903,  in  the  county  of  Madison 
state  of  Nebraska,   Church  Royer  and  Munsey  Hackley 

♦  Rehearing  allowed.    See  opinion,  p.  209,  post. 
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comite  a  missdemeanor  for  interf  earing  and  obstruct  in  th(^ 
public  highway  by  filling  up  a  ditch  on  said  highway. 
Affiant  further  states  that  Church  Boyer  and  Munsey 
Hackley  committed  the  offense.     W.   F.   Eeavis.     Sub- 
scribed in   my   presence  and  sworn   to  before  me  this 
3   day   of  June,    1903.      E.   G.    Dennis   Justice  of   the 
Peace."     A   hearing   of   the   complaint   was   postponed 
until    the    5th    of    the    month,    until    which    time    the 
prisoners  were  permitted  to  go  at  large,  as  the  justice's 
docket  recites,  on  their  own  recognizance.     On  the  5th 
the  docket  recites  that  the  parties  appeared,  and  the 
matter  was  further  continued  until  the  8th,  until  which 
time  the  prisoners  seem  to  hare  been  at  liberty  without 
recognizance,  the  same  not  appearing  to  have  been  con- 
tinued OP  renewed,  and  no  document  or  acknowledgment 
in  the  form  of  a  recognizance  was  filed  with  the  justice 
OP  entered  ui)on  his  docket  at  any  time  during  the  pend- 
(*ncy  of  the  proceeding  before  him.    On  the  8th  a  written 
motion  to  dismiss  was  filed  by  the  defendants  in  that 
matter,  and  thereafter  appears  the  following  docket  entry : 
"The  motion  of  the  defendants  was  overruled  by  the  court 
and  the  cause  was  submitted,  and  upon  the  evidence  before^ 
me  I  find  that  Church  Boyer  and  Munsey  Hakley  was 
gilty  of  the  charge  maid  in  the  complaint  and  I  fixt 
their  fine  at  f2  each  and  costs  fixt  $11.95."    On  the  same 
day  the  plaintiff  herein  and  Boyer  entered  into  a  recog- 
nizance with  sureties  in  the  sum  of  |200  for  their  ap- 
pearance at  the  next  term  of  the  district  court  of  the 
county,  and  remained  at  liberty.    At  a  subsequent  term 
of  the  last  named  court,  to  wit,  on  the  14th  day  of  March, 
1905,  the  proceeding  was  dismissed.    This  suit,  which  was 
b^un  May  25,  1905,  is  described  by  counsel  for  plaintiff 
in  his  brief  as  "an  action  to  recover  damages  for  malicious 
prosecution,  false  imprisonment  and  assault  and  battery." 
The  answer  is  a  general  denial  and  a  plea  of  the  statute  of 
limitations.    There  was  a  verdict  and  judgment  for  the 
defendants,  from  which  the  plaintiff  appealed. 

The  arrest  was  without  process,  and  in  his  motion  be- 
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fore  the  justice  of  peace  to  dismiss  the  proceeding  the 
I>laintiff  correctly  contended  that  the  written  complaint 
described  no  offense  against  the  statutes  of  the  state,  or, 
so  far  as  the  record  discloses,  against  the  ordinances  of 
the  village.  The  whole  transaction  was  therefore  coram 
non  judice,  and  in  violation  of  law.  With  respect  to  that 
proceeding  the  marshal  was  not  a  police  officer,  and  the 
justice  was  not  a  magistrate.  There  was  no  malicious 
prosecution,  nor  any  prosecution  at  all.  There  was  simply 
a  false  imprisonment.  The  plaintiff's  cause  of  action 
arose  on  the  instant  of  his  arrest,  and  the  statute  of  limi- 
tions,  which  is  of  one  year  (code  sec.  13),  began  to  run  the 
moment  he  was  set  at  liberty.  If  he  had  been  subsequently 
arrested,  a  new  cause  would  have  arisen.  There  is  a  clear 
distinction  between  an  action  for  a  false  imprisonment  and 
one  for  a  malicious  prosecution.  "The  distinction  is  that 
false  imprisonment  is  some  interference  with  the  personal 
liberty  of  the  plaintiff  which  is  without  authority.  Mali- 
cious prosecution  is  in  procuring  the  arrest  or  prosecution 
under  lawful  process  on  the  forms  of  law,  but  from  ma- 
licious motives  and  without  probable  cause."  Herzog  t*. 
(rrahamy  9  Lea  (Tenn.),  152.  "An  action  for  a  malicioua 
prosecution  can  only  be  supported  for  the  malicious 
prosecution  of  some  legal  proceedings,  before  some  judicial 
officer  or  tribunal.  If  the  proceedings  complained  of  are 
extra-judicial,  the  remedy  is  trespass,  and  not  an  action  on 
the  case  for  a  malicious  prosecution.^^  Turpin  v,  Remy,  3 
Blackf.  (Ind.)  210;  Colter  v.  Lower,  35  Ind.  285,  9  Am. 
Rep.  735;  McGonnell  v.  Kennedy,  29  S.  Car.  180;  Cun- 
ningham  v.  East  River  E.  L.  Co.,  60  N.  Y.,  Super.  Ct.  282. 
Where  the  magistrate  has  no  jurisdiction  of  the  offense 
of  which  the  plaintiff  was  accused,  the  proceedings  before 
him  are  of  no  legal  force  or  validity,  and  they  therefore 
afford  no  sufficient  basis  to  sustain  an  action  for  malicious 
prosecution.  Bixby  v.  Brundige,  2  Gray  (Mass.),  129. 
The  authorities  seem  to  be  nearly  or  quite  all  to  the  same 
effect. 
In  addition  to  the  foregoing,  it  does  not  seem  that  th'i 
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justice  pronounted  any  judgment  against  the  plaintiff. 
He  found  Mm  "gilty,"  and  "fixt"  his  fine  at  |2  and  costs. 
but  he  did  not  adjudge  that  the  state  have  or  recover  an.>' 
sum,  or  that  the  plaintiff  be  committed  or  imprisoned. 
Preuit  V.  People,  5  Neb.  377;  Miller  v.  Burlington  &  M.  B. 
R.  Co.,  7  Neb.  227. 

This  action  was  begun  nearly  two  years  after  the  haj) 
pening  of  the  assault  and  battery  and  false  imprisonmeni 
complained  of,  and  is  therefore  barred.     We  therefore 
recommend  that  the  judgment  of  the  district  court  be* 
affirmed. 

Jackson,  C,  concurs. 
Oalkins,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  f oregoinj^ 
opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  December 
18,  1907.  Former  judgment  of  affirmance  as  modified 
adhered  to: 

1.  Appeal:  Objections:  Waiver.    Where  an  objection  to  the  introduc- 

tion of  the  plaintiff's  evidence  is  sustained  on  the  ground  of  a 
defect  in  his  petition,  and  he  afterwards  obviates  the  objection 
by  filing  an  amended  petition,  he  will  be  held  to  have  waived  his 
exception,  if  any,  to  the  order  sustaining  such  objection. 

2.  Pleading:  Obdeb:  Review.    Where  a  plaintiff  asks  leave  to  amend 

his  petition,  "either  by  Interlineation   or  by   filing  such   other 
pleading  as  the  court  may  order,"  and  complies  without  objection 
•or  exception  with  an  order  requiring  him  to  file  an  amended 
petition,  he  cannot  afterwards  complain  of  such  order. 

3.  Xalicious  Prosecution:   Defenses.    If  a  person   maliciously,   and 

without  probable  cause,  procures  or  itistigates  a  criminal  prose- 
cution against  another,  he  cannot  defeat  an  action  for  malicious 
prosecution  by  setting  up  the  invalidity  of  his  complaint,  or  a 
defect  in  the  Judgment  or  proceedings. 

4.  :  Limitations.    The  statute  of  limitations  in  such  a  case  does 

17 
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not  begin  to  run  until  the  criminal  case  is  dismissed,  or  the 
prosecution  otherwise  finally  terminated. 

5. :  Answer.    An   answer   in  the  nature   of  a  general  denial 

in  an  action  for  malicious  prosecution  puts  in  issue  the 
plaintiff's  allegations  of  malice  and  want  of  probable  cause. 
Under  such  an  answer  the  defendant  may  introduce  any  evidence 
which  tends  to  disprove  malice  or  establish  the  existence  of 
probable  cause. 

6.  Instructions  examined,  and  found  to  coincide  with  the  plaintifTs 

view  of  the  law  of  the  case,  and  to  furnish  no  ground  for  a  re- 
versal of  the  Judgment  of  the  trial  court. 

7.  Appeal:  Harmless  Error.    If  the  evidence  in  a  case  is  of  such  a 

character  that  a  verdict  for  the  defendants  is  the  only  one  which 
can  be  upheld,  the  plaintiff  cannot  predicate  error  on  the  in- 
structions, because,  if  erroneous,  they  constitute  error  without 

prejudice. 

« 

Barnes^  J. 

This  case  is  before  us  on  a  rehearing.  By  our  former 
opinion,  ante,  p.  206,  the  judgment  of  the  district  court  in 
favor  of  the  defendants  was  affirmed,  for  the  reason  that 
the  plaintiflf's  action  was  one  for  damages  for  trespass  in 
the  nature  of  assault  and  battery  committed  by  false  im- 
prisonment, and  was  barred  by  the  statute  of  limitations 
when  it  was  commenced.  We  think  the  rule  of  law  an- 
nounced in  the  opinion  is  sound,  but  an  examination  of 
the  record  convinces  us  that  it  does  not  correctly  dispose 
of  one  of  the  questions  presented  thereby.  The  plaintiff's 
amended  petition  contained  two  causes  of  action;  one 
for  malicious  prosecution,  and  the  other  for  a  trespass 
in  the  nature  of  an  assault  and  battery  committed  by 
false  imprisonment  The  record  discloses  that  it  was  made 
to  appear  that  plaintiff  was  designated  in  his  petition,  and 
his  action  was  brought  in  the  name  of,  "Munsey  Hack- 
ley,''  instead  of  "Munsey  Hackler,"  which  is  his  true  name. 
The  defendant  therefore  objected  to  the  plaintiff's  evi- 
dence, and  the  objection  was  sustained,  to  which  an  ex- 
ception was  noted.  Plaintiff  thereupon  made  the  follow- 
ing request :  "The  plaintiff,  Munsey  Hackler,  asks  leave 
of  court  to  change  the  words  'Munsey  Hackle/  to  the 
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words  ^Munsey  Hackler'  by  amendment,  either  by  inter- 
lineation or  by  filing  such  other  pleading  as  the  court  may 
order.  To  which  the  defendants,  Miller  and  Reavis, 
objected,  because  the  same  is  incompetent,  improper,  and 
beca\ise  it  changes  the  name  of  the  plaintiff  in  this  case^ 
and  because  the  statute  of  limitations  under  the  name  of 
Munsey  Hackley  has  already  run.  By  the  court:  I  will 
allow  the  amendment,  but  not  by  interlineation,  and  I  am 
not  passing  on  the  question  of  the  statute  of  limitations 
raised  by  the  objection.  To  which  ruling  the  defendants 
except."  Thereupon  the  following  agreement  was  made 
in  open  court :  *'Now,  it  is  agreed  between  the  parties  that 
the  evidence  taken  up  to  this  time  may  stand  as  applicable 
to  the  amendment  filed."  So  it  appears  beyond  question 
that  the  plaintiff  asked  and  obtained  the  ruling  of  whicli 
he  now  complains,  and  to  which  he  entered  no  objection. 
This  sufficiently  disposes  of  his  assignment  "that  the  court 
erred  in  recjuiring  him  to  amend  his  petition,"  and  which 
he  allies  resulted  in  the  interposition  of  the  plea  of  the* 
statute  of  limitations."  After  the  proceedings  above  men 
tioned  were  had,  the  defendants  filed  their  answers,  which 
contained  both  a  general  denial  and  a  plea  of  the  statuti* 
of  limitations.  Plaintiff  replied  instanter,  and  the  trial 
proceeded.'  By  filing  his  amended  petition  he  acquiesced 
in  the  ruling  of  the  court,  and  waived  his  exception  there- 
to. 

The  plaintiff  introduced  a  record  of  the  proceedings 
in  the  justice  court,  which  were  the  basis  of  the  action  for 
malicious  prosecution,  to  which  defendants  objected  for 
the  reason  that  it  appeared  that  the  plaintiff's  cause  of 
action  was  barred  by  the  statute  of  limitations:  The  court 
overruled  the  objection,  and  properly  so  in  our  opinion, 
because  the  fii-st  cause  of  action  set  forth  in  the  i)laintiffV 
]>etition  was  one  for  malicious  prosecution;  and,  although 
the  complaint  filed  before  the  justice  of  the  peace  failed 
to  state  facts  sufficient  to  charge  the  plaintiff  with  the 
nmimission  of  a  crime,  and  no  judgment  which  could  have 
]w*en  enforced  was  ever  pronounced  against  him,  yet,  in 
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order  to  terminate  the  prosecution  or  avoid  the  effects  of 
the  record  in  the  justice  court,  he  deemed  it  necessary  to 
appeal  to  the  district  court,  and  so  the  cause  was  pending 
and  undisposed  of  until  it  was  dismissed  by  the  county 
attorney.  The  action  haying  been  commenced  within  one 
year  after  such  dismissal,  his  cause  of  action  for  malicious 
prosecution  was  not  barred  by  the  statute  of  limitations. 
Not  so,  however,  as  to  the  cause  of  action  for  assault  and 
battery  committed  by  the  alleged  false  imprisonment.  The 
court  should  have  sustained  the  defendants'  objection  to 
the  introduction  of  any  testimony  in  support  of  the  plain- 
tiff's second  cause  of  action,  but  of  this  the  plaintiff  is 
not  in  a  position  to  complain.  The  court  having  overruled 
the  objection  predicated  upon  the  statute  of  limitations, 
that  matter  was  practically  eliminated  from  the  case,  and 
tlie  defendants  were,  in  effect,  deprived  of  that  defense. 
It  is  true  it  remained  in  the  answers  because  it  was  not 
attacked  by  the  plaintiff,  and,  neither  party  having  re- 
(|uested  the  court  to  instruct  the  jury  on  that  point,  no 
instruction  was  given  in  relation  to  it.  So  it  would  seem 
that  the  jury  could  not  have  considered  it  in  arriving  at 
their  verdict. 

After  the  ruling  above  mentioned  the  trial  proceeded 
on  the  plaintiff's  theory  of  the  case.  The  jury  were  in- 
structed upon  that  theory,  and  yet  they  returned  a  verdict 
for  the  defendants.  A  careful  reading  of  the  bill  of  ex- 
c(*ptions  convinces  us  that  the  evidence  fully  sustains  the 
verdict. 

Plaintiff  contends  that  the  judgment  should  be  reversed 
for  the  reason  that  defendants  could  not  justify  their 
actions  witjiout  interposing  a  plea  of  that  nature.  Strictly 
speaking  there  is  no  such  thing  as  a  plea  of  justification 
in  an  action  for  malicious  prosecution.  It  is  true  the  de- 
fendant may  justify  in  an  action  for  false  imprisonment, 
but  that  cause  of  action  was  barred  by  the  statute  of  limi- 
tations when  the  suit  was  commenced.  So  it  appears  that 
no  justification  was  attempted  by  the  defendants  in  the 
sense  in  which  that  term  is  ordinarily  used.    The  plaintiff 


Vol.79]  JANUARY  TE KM,  1907.  213 


Hackler  y.  Miller. 


introduced  the  record  of  the  prosecution  before  the  justica 
of  the  peace,  and  attempted  to  show  that  the  defendants 
were  actuated  by  malice,  and  that  the  prosecution  was 
without  probable  cause.  His  testimony  showed  that  at  the 
time  the  proceeding  in  the  justice  court  was  commenced 
against  him  the  defendant  Reavis  was  the  village  marshal 
of  the  village  of  Battle  Creek ;  that  he,  together  with  sev- 
eral other  persons  who  were  assisting  him,  was  engaged  in 
opening  a  ditch  on  what  was  claimed*  to  be  one  of  the 
streets  of  said  village;  that  the  plaintiff  obstructed  him 
in  that  work  by  filling  up  the  ditch  as  fast  as  it  was  opened 
by  the  defendant ;  that  thereupon  defendant  told  the  plain- 
tiflP,  and  the  others  who  were  with  him,  that  they  should 
consider  themselves  under  arrest;  that  after  taking  them 
up  the  street  a  little  distance  the  defendant  released  them 
upon  a  promise  not  to  further  interfere  with  him  in  the 
performance  of  his  duty;  that  after  he  returned  to  his 
work  the  plaintiff  and  one  Church  Boyer,  contrary  to  their 
promise,  again  commenced  to  fill  up  the  ditch;  that  de- 
fendant thereupon  arrested  them  without  a  warrant,  con- 
fined them  in  the  village  jail,  and  commenced  the  proceed- 
ing complained  of  in  the  justice  court.  The  evidence  of 
the  defendant  Reavis  was  submitted  on  the  theory  that 
he  acted  in  the  matter  in  good  faith,  without  malice,  and 
not  without  probable  cause,  and  it  is  apparent  that  the 
jury  took  this  view  of  the  matter,  and  their  verdict  should 
not  be  disturbed.  His  denial  put  in  issue  the  questions  of 
malice  and  want  of  probable  cause*,  and  it  was  competent 
for  him  to  introduce  any  evidence  which  tended  to  show 
the  absence  of  malice  on  his  part,  and  the  existence  of 
probable  cause  for  the  attempted  prosecution.  As  to  the 
defendant  Miller,  his  defense  wa.s  that  he  had  nothing 
to  do  with  the  prosecution  whatever ;  that  he  took  no  part 
in  the  transaction,  and  the  jury  must  have  so  found.  The 
verdict  is  not  only  fully  sustained  by  the  evidence,  but  it 
is  difficult  to  see  how  they  could  have  arrived  at  any  other 

conclusion. 

Complaint  is  made  of  instructions  10  and  11,  given  by 
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the  court  on  his  own  motion.  Instruction  No.  10  seems  to 
be  a  correct  statement  of  the  law  relating  to  malicious 
prosecution,  and  by  instruction  No.  11  the  jury  were  told 
that  *'in  law  the  want  of  probable  causa  does  not  of  itself 
show  malice,  but  the  jury  are  at  liberty  to  infer  malice 
therefrom  as  a  conclusion  of  fact,  if  from  all  the  evidence 
in  the  case  they  deem  such  an  inference  justifiable." 

It  is  contended  that  the  court  erred  in  giving  paragraph 
No.  12  of  his  instructions,  because  it  conflicts  with  the  in- 
structions given  at  the  plaintiflf's  request.  The  instruc- 
tion reads  as  follows :  "Malice  in  law  means  an  act  done 
wrongfully  and  wilfully  without  reasonable  or  probable 
cause,  and  not  necessarily  an  act  done  from  ill  feeling  or 
spite,  or  a  desire  to  injure  -another.  It  is  enough  if  de- 
fendant be  actuated  by  improper  or  sinister  motives." 
This  instruction  seems  to  support  the  plaintiff's  theory 
of  the  case,  and  the  conflict,  if  any,  between  it  and  those 
given  at  the  request  of  the  plaintiflP  is  so  slight  that  the 
jury  could  not  have  been  confused  or  misled  thereby. 
Again,  by  instruction  No.  13  the  jury  were  informed  that, 
if  the  purpose  of  the  arrest  was  anything  else  than  to  vin- 
dicate the  law  and  punish  crime,  then  they  might  infer 
that  the  defendant  had  a  malicious  motive  in  causing  the 
same.  In  short,  the  instructions  seem  to  substantially 
coincide  with  the  plaintiflf's  view  of  the  law  of  the  case. 

Counsel  complains  of  instructions  numbered  1  to  3, 
inclusive,  given  at  the  request  of  the  defendants.  As  we 
have  heretofore  stated,  it  seems  clear  that  the  case  was 
not  decided  by  the  jury  on  the  theory  of  justification.  In 
fact  the  record  of  the  prosecution  was  not  sufficient  to  con- 
stitute a  justification,  and  the  only  thing  left  for  the  jury- 
to  determine  was  whether  or  not  the  prosecution  was 
malicious  and  without  probable  cause.  This  being  the  case, 
the  judgment  should  not  be  reversed  because  of  the  in- 
structions complained  of.  In  our  view  of  the  case,  no 
other  verdict  could  have  been  sustained  than  the  one  re- 
turned by  the  jury,  and  therefore  the  giving  of  these  in- 
structions, if  error,  was  without  prejudice. 
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The  plaintiflf  groups  the  remainder  of  his  37  assign- 
ments, and  argues  then>  upon  what  we  assume  to  be  the 
rluH>ry  that  the  evidence  does  not  sustain  the  verdict.  As 
we  have  before  stated,  the  plaintiff  tried  his  case  to  a  jury 
ui)on  his  own  theory,  but  failed  to  establish  the  fact  that 
the  prosecution  complained  of  was  malicious  and  without 
probable  cause.  The  statute  of  limitations  barred  his  right 
to  recover  for  the  trespass,  assault  and  battery  or  false 
imprisonment,  set  forth  in  his  second  cause  of  action,  and 
the  verdict  of  the  jury  was  therefore  right  and  should  not 
be  disturbed. 

For  the  foregoing  reasons,  our  former  judgment,  as 
explained  and  modified  herein,  is  adhered  to. 


Affirmed. 


Carl  J.  Hallner  bt  al.,  appellees,  v.  Union  Transfer 

Company,  appellant. 

Filed  Mat  24,  1907.    No.  14,818. 

Pleading.  .New  matter  in  a  reply  must  be  responsive  and  defensive 
to  new  matter  pleaded  in  the  answer.  If  it  is  a  departure  there- 
from it  should  upon  motion  or  objection  be  stricken  out  or  dis- 
regarded. 

Appeal  from  the  district  court  for  Saunders  county: 
Arthur  J.  Evans,  Judge.    Reversed. 

Earl  d  Tinley  and  H.  Oilkeson,  for  appellant 

/.  L.  Sundean  and  Wilson  &  Brown,  contra. 

Ambs,  C. 

The  petition  alleges,  in  substance,  that  the  plaintiffs 
delivered  to  the  defendant  for  sale,  for  the  plaintiff's 
use,  a  steam  engine,  separator  and  stacker  belonging  tt) 
the  latter,  and  that  afterwards  the  defendant  sold  the 
engine  to  S.  P.  Negley  and  O.  M.  Anderson,  for  f  1,100, 
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and,  with  the  consent  of  the  plaintiffs,  took  therefor  to 
the  defendant's  own  use  the  note  of  the  purchasers  for 
said  sum,  and  by  that  means  became  indebted  to  the  plain- 
tiffs in  that  amount,  and  that  afterwards  the  defendant, 
with  the  consent  of  the  plaintiffs,  sold  or  appropriated  to 
its  own  use  the  separator  and  stacker,  which  were  of  t\w 
reasonable  value  of  $450,  and  became  by  that  means  in 
debted  to  the  plaintiffs  in  the  further  sum  of  $450,  makinji: 
a  total  indebtedness  of  fl,550.     And  the  plaintiffs  aver 
that  of  said  sum  the  defendant  has  paid  to  them  or  to 
their  use  the  sum  of  |450  only,  in  principal  amount,  leav- 
ing an  unpaid  residue  of  $1,100,  for  which  and  interest 
they  pray  judgment.     For  answer,  the  defendant  admit  * 
the  receipt  by  it  of  the  three  articles  for  sale,  for  the  use 
of  the  plaintiffs,  the  proceeds  to  be  applied  upon  a  certain 
debt  of  the  latter,  but  denies  having  made  sale  of  any  of 
them,  and  denies  having,  by  consent  or  otherwise,  becoim* 
indebted  to  the  plaintiffs  on  account  of  the  transaction  in 
any  sum  or  amount,  but  the  defendant  avers  that  the  plain- 
tiff sold  the  engine  to  Negley  and  Anderson,  receiving  in 
payment  therefor  three  notes  of  the  purchasers  for  un- 
named amounts  and  a  10  horse  power  engine,  and  thai 
this  latter  mentioned  engine  was  delivered  to  the  defend- 
ant to  be  sold  for  the  use  of  the  plaintiffs,  but  has  not  bciMi 
sold.    And  the  defendant  specifically  alleges  that  the  en- 
gine, separator  and  stacker  still  remain  in  its  possession, 
subject  to  an  agreement  between  the  parties  that  the  same 
shall  be  sold  and  the  proceeds  of  the  sale  of  the  separator 
and  stacker  applied  to  the  payment  of  certain  indebtedness 
by  the  plaintiffs  to  the  defendant,  and  the  10  horse  powc^:- 
engine  or  the  proceeds  of  its  sale  subject  to  the  order  of 
the  plaintiffs.    For  a  reply,  the  plaintiffs  admit  that  tin- 
first  mentioned  engine  and  separator  and  stacker  weri* 
delivered  to  the  defendant  to  be  sold  and  the  proceeds  ap- 
plied toward  the  payment  of  a  debt  of  the  plaintiffs,  but 
deny  that  they  ever  received  the  purchase-price  notes  of 
Negley  and  Anderson,  amounting  to  $700  or  the  10  horse 
power  engine,  which  they  aver  waB  of  the  value  of  $400, 
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l>ut  they  aver  that  the  defendant  has  converted  both  the 
notes  and  the  enj^ine  to  its  own  use,  and  deny  "each  and 
every  allegation  of  the  answer  inconsistent  with  the  peti- 
tion and  this  reply."  The  plaintitfs  recovered  a  verdict  and 
judgment  for  f600,  from  wiiich  the  defendant  appealed. 

Concerning  the  new  matter  ph^aded  in  the  reply,  we 
think  it  must  be  said  that,  if  it  was  intended  as  a  charge* 
or  tortious  conversion,  it  is  inconsistent  \vith  the  petition, 
and  ought  upon  motion  or  objection  to  liave  been  stricken 
out  or  disregarded,  and  that,  if  it  is  treated  as  consistent 
therewith,  it  is  immaterial.  According  to  the  petition,  all 
articles  involved  in  the  suit  became,  by  the  agreement  or 
<j:onsent  of  the  parties,  the  property  of  the  defendant,  for 
the  amount  or  value  of  which  it  became  unconditionallv 
liable  to  the  plaintiffs,  and  the  relation  of  bailor  and  baik\* 
theretofore  existing  between  the  parties  wholly  ceased. 
Now%  a  person  cannot  be  charged  w-ith  tortious  conversion 
of  property  of  w^hich  he  is  absolute  owner  and  of  which  he 
is  at  liberty  to  make  such  disposition  as  he  sees  fit,  and  in 
overy  system  of  enlightened  jurisprudence  a  person,  when 
sued,  either  civilly  or  criminally,  has  a  right  to  be  informed 
by  a  formal  pleading  of  the  precise  nature  of  the  wrong  of 
whirh  lie  is  accused,  and  to  be  called  upon  during  the 
progress  of  that  litigation  to  respond  to  no  other  charge. 
Section  109  of  the  code  provides  that,  when  the  answer  con- 
tains new  matter,  the  reply  may  also  contain  new  matter 
constituting  a  defense  to  that  contained  in  the  answer. 
In  this  instance'  the  new  matter  pleaded  in  the  answer 
amounts  to  no  more  than  that  the  defendant  denies  that  it 
has,  by  consent  or  agreement  of  the  parties,  become  the 
owner  of  and  absolutely  liable  for  the  price  or  value  of  the 
articles  mentioned  in  the  petition,  and  avers  that  it  has 
received  them  as  bailee,  and  continues  liable  for  such  of 
( liem  as  it  has  not  already  acconnted  for,  in  that  capacity, 
and  no  other.  It  is  extremely  difficult  to  make  out  either 
fi'om  the  pleadings  or  from  the  bill  of  exceptions  what 
issue  it  was  supposed  by  counsel  for  either  party  was 
being  tried,  and  the  instructions  given  and  refused  by  the 
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court  are  not  as  illuminating  as  could  have  been  desired, 
but  the  new  matter  in  the  reply,  if  it  has  any  force  at  all, 
impliedly  admits  the  version  of  the  transaction  set  out  in 
the  answer,  and  seeks  to  recover  for  a  breach  of  the  con- 
tract of  bailment,  such  a  breach  consisting  of  a  tortious 
conversion  of  the  property,  and  upon  the  trial  the  plain- 
tiffs were  permitted  to  introduce  evidence  of  a  like  con- 
version of  the  remainder  thereof  without  pleading.  This 
•  was  obviously  a  very  wide  departure  from  the  case  made 
in  the  petition,  and  ought  not  to  have  been  permitted. 
The  court,  over  the  objection  and  exception  of  the  defend- 
ant, submitted  the  question  of  conversion  to  the  jury,  and 
refused  an  instruction  asked  by  it  withdrawing  that  ques- 
tion from  their  consideration. 

We  think  that  the  judgment  ought  to  be  reversed  and  a 
new  trial  ordered,  in  the  hope  that  the  issues  will  be 
reformed  and  the  cause  resubmitted  in  a  more  intelligible 
manner. 

Jackson,  C,  concurs. 
Calkins,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be  reversed  and  a  new  trial  granted. 

Bbyebsed. 


Wai/tbr  p.  Pbopbck,  appellant,  v.  Sadib  Pbopbck, 

appellee. 

Fnj&D  Mat  24,  1907.    No.  14,828. 

AppeaL    A  transcript  upon  an  appeal  to  this  court  which  does  not 
contain  a  final  order  or  Judgment  prescdits  nothing  for  review. 

Appeal  from  the  district  court  for  Otoe  county :  Paul 
JESSEN,  Judge.    Dismissed. 

Meier  d  Meier,  for  appellant 
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Ames,  G. 

This  is  an  action  for  a  divorce  begnn  in  the  district 
court  for  Otoe  county.  The  defendant  has  not  appeared 
either  in  that  court  or  in  this ;  why,  we  do  not  know.  The 
district  court  found  specially  that  there  had  been  due 
service  of  notice  of  the  pendency  of  the  action  by  publica- 
tion in  a  newspaper,  and  upon  an  examination  we  do  not 
find  that  he  erred  in  so  doing. 

The  i)etition  states  two  grounds  for  action,  viz.,  extreme 
cruelty  and  total  abandonment,  without  cause,  for  a  term 
exceeding  two  years  next  before  the  beginning  of  the 
action.  Both  causes  appear  to  be  abundantly  supported 
by  the  evidence,  which  is  preserved  in  a  bill  of  exceptions. 
After  the  cause  had  been  submitted  on  the  petition  and 
proofs,  the  court  made  and  entered  the  following  order: 
"And  the  court,  being  well  advised  in  the  premises,  finds 
the  issues  herein  against  the  plaintiff,  and  a  decree  of 
divorce  as  prayed  in  his  petition  is  refused  the  said  plain- 
tiff. To  which  plaintiff  excepts,  and  40  days  are  given 
from  the  rising  of  the  court  in  which  to  prepare  and  serve 
a  bill  of  exceptions."  This  is  a  finding  of  facts,  but  not  a 
judgment.  On  the  contrary,  it  is  an  explicit  refusal  by  the 
court  to  render  a  judgment  for  the  plaintiff,  and  none  is 
rendered  against  him.  There  is  consequently  nothing  be- 
fore this  court  for  review.    The  plaintiff  appealed. 

We  recommend  that  the  appeal  be  dismissed  with  costs. 

JAOKSON,  O.,  concurs. 
OAiiKiNS,  0.y  not  sitting. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  appeal  be  dismissed,  with 
costs.  

DiSMISSBD. 
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Sheridan  County,  appellee,  v.  Alexander  McKinney 
bt  al.,  appellees;  cornelius  c.  cuyleb  bt  al., 
appellants.* 

FiLsa)  Mat  24,  1907.    No.  14,883. 

Acknowledgment:  Cebtificate.  A  certificate  of  a  notary  public  not 
authenticated  by  a  statement  either  engraved  upon  his  seal  or 
written  under  his  official  signature  of  the  date  of  the  expiration 
of  his  commission  or  term  of  office  is  void. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Wiijstovbr,  Judge.     Affirmed, 

W.  W.  Wood  and  Flavshwrg  &  Williams ,  for  appellants. 

G.  Patterson^  J.  E.  Gilmore  and  A,  G.  Fisher^  contra. 

Ames,  C. 

In  January,  1900,  Sheridan  county  began  an  action 
against  Alexander  JlcKinney  and  Lucilla,  his  wife,  to  fore- 
close tax  liens  delinquent  for  a  series  of  years  upon  a  tract 
of  land  lying  in  the  county,  the  title  to  which  was  in  the 
former  named  defendant.  Cuyler  and  Graham,  two  other 
(l(*fendant>s,  were  alleged  to  be  owners  by  assignment  of  a 
mortgage  lien  upon  the  land,  and  they  appeared  and 
pleaded  their  instrument  by  cross-petition,  to  which  Alex- 
ander McKinney  answered  by  a  general  denial.  The  action 
proceeded  to  trial  and  a  decree  adjudging  the  taxes  as 
first  lien,  and  the  alleged  mortgage  debt  as  second  lien,  and 
directing  a  sale  of  the  premises,  as  is  usual  in  such  cases. 
Service  was  attempted  to  be  made  upon  Lucilla  by  pub- 
lication, on  the  ground  of  nonresidence,  but  she  afterward 
appeared,  and  upon  motion  and  proof  of  residence  procured 
the  decree  to  be  vacated  and  the  cause  to  be  again  set  down 
for  trial.  She  also  answered  the  cross-petition  by  a  general 
denial,  and  further  answered  specifically  that  the  premises 
were  a  homestead  occupied  by  her  husband  and  herself 

*  Rehearing  allowed.    See  opinion,  p.  223,  post. 


r 
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and  their  minor  children  as  such,  and  that  the  alleged 
mortgage  was  a  cloud  upon  her  title,  and  praying  that  it 
be  so  adjudged.  The  suit  proceeded  to  trial  and  a  decree, 
in  which  the  court  found  generally  against  the  cross 
petitioners  and  in  favor  of  the  defendants  McKinney  upor. 
the  issue  as  to  the  alleged  mortgage,  and  dismissed  thv* 
action  with  respect  thereto.  But  it  was  found  that  the 
cross-petitioners  were  the  owners  by  purchase  and  assign- 
ment of  the  tax  liens  set  forth  in  the  petition  of  the  plain - 
tiflp,  and  decreed  a  foreclosure  of  the  same.  This  latter 
finding  and  decree  is  without  the  support  of  a  pleading  or 
of  sufficient  competent  proof,  but  it  was  not  assailed  bv 
motion  in  the  district  court,  nor  did  either  the  countv  oi 
the  defendants  McKinney  or  either  of  them  appeal,  so  tlir 
the  error  cannot  be  availed  of  here.  Guyler  and  Qrahan. 
alone  appeal. 

j  We   shall   not  discuss   the   evidence    upon    the    issii<i 

whether  the  premises  were  a  homestead.  Counsel  for  aj)- 
pellants  seem  to  concede  in  their  brief  that  it  is  sufficient 
to  support  the  finding  of  the  trial  court,  if  the  defendants 
McKinney. are  credible  witnesses  and  their  testimony  is 
worthy  of  belief.  There  was  no  attempt  at  a  direct  im- 
peachment of  them,  and  the  trial  court  was  more  compe 
tent  to  weigh  their  testimony  than  we  are.  We  think  that 
an  accusation  of  vagueness  on  this  issue,  or  of  apparent 
reluctance  and  perhaps  insincerity  upon  another,  is  not 
sufficient  to  overcome  his  judgment  or  to  wholly  discredit 
the  witnesses.  Their  testimony  with  respect  to  the  home 
stead  character  of  the  premises  is  not  in  itself  incredible, 
and,  if  true,  is  sufficient  to  establish  their  contention. 

At  the  second  trial  the  notes  and  mortgages  pleaded  in 
the  cross-petition  had  been  lost,  and  appellants  were  there- 
fore compelled  to  rely  solely  upon  the  county  record,  and 
hence  arises  the  important  question  in  the  case.  The 
premises  were  a  homestead.  Not  only  is  the  existence  of  w 
mortgage  put  in  issue  by  both  defendants  by  general  de- 
nial, but  the  wife  expressly  denies  ever  having  ac- 
knowledged   any    such    instrument.       On    thc^    witness 
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stand    she    not    only    repeats    such    denial,    but    also 
denies    any    present    recollection    or    knowledge    that 
she    signed   the    alleged    instrument    in    suit.      No    one 
testifies  to  having  seen  her  sign  it,  or  to  having  seen  lier 
purported  signature  to  it,  or  to  any  positive  knowledge 
that  it  is  hers,  so  that  the  fact  must  be  established,  if  at 
all,  by  the  public  record,  and  the  verity  of  the  record  de- 
pends upon  the  sufficiency  of  the  notary's  certificate  of 
acknowledgment  there  shown.     Comp.   St.  1905,  ch.  73, 
sec.  14.    Section  5,  «h.  61,  Comp.  St.  1905,  in  so  far  as  it 
pertains  to  the  present  controversy,  is  as  follows:  "Each 
notary  public,  before  performing  any  duties  of  his  office, 
shall  provide  himself  with  an  official  seal,  on  which  shall  be 
engraved  the  words  'Notarial  Seal,'  the  name  of  the  county 
for  which  he  was  appointed  and  commissioned,  and  the 
word  'Nebraska,'  and  in  addition,  at  his  option,  his  name 
and  the  date  of  expiration  of  his  commission,  or  the  initial 
letters  of  his  name,  with  which  seal  by  impression  all  his 
official  acts  as  notary  public  shall  be  authenticated,  and 
under  his  official  signature  on  all  certificates  of  authen 
tication  made  by  him,  such  notary  public  shall  write  the 
date  at  which  his  term  of  office,  as  such  notary  public 
>vill  expire;  provided,  such  date  of  expiration  is  not  en- 
graved on  the  seal." 

The  certificate  in  question  is  concededly  in  due  form, 
(ixcept  that  there  is  neither  engraved  upon  the  notary's 
seal,  nor  appended  in  writing  to  his  signature,  a  statement 
of  the  date  of  the  expiration  of  his  commission  or  term  of 
office.  Is  this  defect  fatal?  Under  sections  13,  14,  ch. 
73,  Comp.  St.  1905,  only  instruments  "duly  recorded"  can 
be  read  in  evidence  in  the  absence  of  the  original.  Is  the 
mortgage  in  suit  duly  recorded?  If  the  statute  had  per- 
emptorily required  the  date  to  be  engraved  on  the  seal  its 
omission  would  without  doubt  have  been  fatal.  Oelber- 
mann  v.  He,  93  Wis.  669 ;  Welton  r.  Atkinson.  55  Neb.  674 ; 
Byrd  v.  Cochran,  39  Neb.  109.  Such  an  omission  under 
such  a  statute  would  have  destroyed  the  official  character 
of  his  seal.    But  section  5  of  the  statute,  supra,  requires 
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that  all  the  notary's  official  acts  shall  be  authenticated, 
not  only  by  his  official  seal,  but  by  his  official  signature, 
so  that  his  name  without  the  added  words  "Notary 
Public"  would  clearly  be  insufficient,  and  so  we  think  that 
the  date  engraved  upon  his  seal  is  required  as  an  addition 
to,  or  rather  as  a  part  or  amplification  of,  his  "official  sig- 
nature." It  is  not  worth  while  to  speculate  as  to  what 
was  the  object  or  purpose  of  the  legislature  in  making  this 
requirement.  It  is  enough  to  say  that  the  requirement 
i  t,self  is  as  peremptory  as  any  other  contained  in  the  stat- 
ute, and,  if  it  may  be  disobeyed,  any  or  all  the  rest  may  be 
treated  in  like  manner  without  impairing  the  authenticity 
of  the  instrument  or  of  its  record.  We  think  there  is 
not  sufficient  proof  in  the  record  that  the  wife  either 
signed  or  acknowledged  the  mortgage  in  suit,  and  that  it 
is  void  as  to  her,  and  that,  the  premises  being  a  homestead, 
it  is  also  void  as  to  her  husband. 

We  thereiore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Jackson,  0.,  concurs. 
Calkins,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  February 
20,  1908.  Former  judgment  of  affirmance  vacated  and 
decree  entered: 

1.  Notaries:  CEBTiriCATB:  Seai-    The  seal  of  a  notary  which  contains 

the  words  "Notarial  Seal,"  the  name  of  the  county  for  which  the 
notary  was  appointed,  and  the  word  "Nebraska/'  is  sufficient  for 
the  authentication  of  his  official  acts;  and  his  failure  to  write 
under  his  official  signature  the  date  when  his  commission  will 
expire  does  not  render  his  certificate  void. 

2.  Aeknowledgment:  Impeachmeivt.    A  certificate  of  acknowledgment 

of  a  deed  or  mortgage,  in  proper  form,  can  he  impeached  only  by 
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clear,  convincing,  and  satisfactory  proof  that  the  certificate  is 
false  and  fraudulent;  and  whilst  the  making  of  a  false  certificate 
is  a  fraud  upon  the  party  against  whom  it  is  perpetrated,  yet  the 
mere  evidence  of  a  party  purporting  to  have  made  the  acknowl- 
edgment usually  cannot  overcome  the  officer's  certificate,  nor  will 
such  evidence,  slightly  corroborated,  overcome  it 

Babnbs,  O.  J. 

By  our  former  judgment  in  this  case  it  was  held  that 
a  certificate  of  a  notary  public,  not  authenticated  by  a 
statement  either  engraved  upon  his  seal,  or  written  under 
his  official  signature,  of  th(*  date  of  the  expiration  of  his 
commission  or  term  of  office,  is  void.  Ante,  p.  220.  This 
was  so  vigorously  assailed  by  the  appellants  that  a  rehear- 
ing was  granted,  the  case  has  been  reargued  to  the  court, 
and  is  again  before  us  for  consideration. 

The'  certificate  of  the  notary  public  attached  to  the 
mortgage  which  the  appellants  sought  to  foreclose  in 
this  action  is  in  due  form.  It  appears,  however,  that  the 
(late  of  the  expiration  of  his  commission  was  not  engraved 
upon  his  seal,  or  written  by  him  under  his  official  signa- 
ture, and  the  effect  of  such  omission  is  presented  for  our 
<letermination.  By  section  5,  ch.  61,  Comp.  St.  189i,  as  it 
(Existed  prior  to  the  legislative  session  of  1893,  it  was  pro- 
vided: 'VEach  notary  i>ul)]ic,  before  performing  any  duties 
of  his  office,  shall  jjrovide  himself  with  an  official  seal,  on 
which  shall  be  engraved  the  words  ^Notarial  Seal,'  the 
name  of  the  county  for  which  he  was  appointed  and  com- 
missioned, and  the  word  ^Nebraska';  and  in  addition  at  his 
option,  his  name  or  the  initial  letters  of  his  name,  with 
which  seal  by  impression  all  his  official  acts  as  notary 
public  shall  be  authenticated."  While  the  foregoing  sec- 
tion was  in  force,  the  question  here  presented  was  before 
this  court  in  Weepinp  Wafer  v.  Reed,  21  Neb.  261,  and  it 
was  there  held  that  the  seal  of  a  notary  public,  which  con- 
tains the  words  "Notarial  Seal,"  the  name  of  the  county 
for  which  he  was  appointed,  and  the  word  "Nebraska,"  is 
sufficient  for  the  authentication  of  his  official  acts;  and 
that  the  provision  of  the  section  concerning  the  name  or 


Vol.  79]  JANUARY  TERM,  1907.  225 

Sheridan  County  v.  McKInney. 


initials  of  the  name  of  the  notary  is  permissive  only.  It  was 
said  in  the  opinion :  *'The  jn'oper  coustriution  of  the  sec- 
tion, as  we  think,  is  that  the  seal  shall  contain  the  words 
*  Notarial  Seal/  the  name  of  the  county  for  which  the 
notary  was  appointed,  and  ^Nebraska';  and  that,  if  the 
notary  so  desire,  at  his  option,  he  may  add  his  name  or  thi^ 
initials  thereof.  This  has  been  the  construction  placed 
upon  this  section  by  the  bar  of  the  state,  and,  so  far  as  we 
know,  by  the  officers  of  the  state,  and  of  the  counties 
throughout  the  state,  and  it  would  reciuire  a  strong  cast* 
indeed  to  justify  a  court  at  this  late  day  in  adopting  the 
construction  contended  for  and  thus  destroying  the  evi- 
dence of  the  title  to  real  estate  throughout  the  state  upon 
which  reliance  has  been  placed  since  the  date  of  the  enact- 
ment of  the  law."  It  appears,  however,  that  the  legislature 
at  its  session  of  1893  amended  the  section  above  quoted  by 
adding  the  words,  "And  under  his  official  signature  on  all 
4*ertificates  of  authentication  made  by  him,  such  notary 
public  shall  write  the  date  at  which  his  term  of  office,  as 
Huch  notary  public,  will  expire;  provided  such  date 
«>f  expiration  is  not  engraved  on  the  seal."  Comp.  St. 
1893,  ch.  61,  sec.  5.  So,  in  the  case  at  bar,  we  are  required 
to  determine  the  efiPect  of  the  words  added  to  the  original 
statute  by  the  amendment  above  mentioned. 

It  is  contended  by  defendant  Lucilla  McKinney  that  the 
failure  of  the  notary  public  to  write  under  his  official 
signature  to  his  certificate  of  authentication  the  date  of 
the  expiration  of  his  commission  renders  the  acknowledg- 
ment void;  and,  as  the  matter  of  the  acknowledgment  of 
the  mortgage  in  question  is  in  issue  in  this  case,  neither  th'.» 
mortgage  itself  nor  the  record  of  it  is  admissible  in  evi- 
dence, and  for  that  reason  the  judgment  of  the  district 
court  must  be  affirmed.  It  appears  that  the  mortgage  was 
delivered  to  the  clerk  of  the  district  court  after  the  origi- 
nal decree  of  foreclosure  was  rendered,  and  has  been  lost 
or  abstracted  from  the  files,  and  after  making  due  proof  of 
that  fact  the  record  of  it  was  offered  in  evidence  and  was 
18 
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received  by  the  trial  court.  We  are  unable  to  determine 
whether  the  judgment  of  that  court  was  entered  for  the 
defendants  McKinney  because  of  the  omission  above  men- 
tioned, or  for  some  other  reason,  for  there  was  a  general 
finding  in  favor  of  the  defendant  Lucilla  McKinney,  whose 
defense  to  the  foreclosure  of  the  mortgage  was  that  she  had 
never  acknowledg(Hl  it,  and  who  produccMl  some  evidence 
tending  to  establish  that  defense.  Our  former  decision 
necessarily  affirmed  the  judgment  of  the  district  court. 
Upon  a  careful  review  of  tlie  record,  and  we  think  the 
weight  of  authority,  we  are  convinced  that  our  judgment 
was  wrong. 

The  certificate  of  the  notary  to  the  acknowledgment  of 
the  mortgage  in  question  reads  as  follows:  "The  State  of 
Nebraska,  Sheridan  County,  ss. :  Be  it  remembered  that  on 
this  8th  day  of  January,  A.  D.  1894,  personally  appeiired 
Alexander  McKinney  and  Lucilla  McKinney,  his  wife, 
known  to  me  to  be  the  identical  persons  who  are  described 
in,  and  who  executed  the  within  mortgage,  and  acknowl- 
edged the  same  to  be  their  voluntary  act  and  deed.  In 
testimony  whereof  I  have  hereunto  subscribed  my  name 
and  affixed  my  official  seal  on  the  day  and. year  above 
written.  D.  T.  Taylor,  Notary  Public."  It  was  authenti- 
cated by  the  impression  of  his  official  seal  on  which  was 
engraved  the  words :  "D.  T.  Taylor — Notarial  Seal — Sberi 
dan  County,  Nebraska."  This  fully  complied  with  the 
mandatory  provisions  of  the  statute  as  it  stood  prior  to  the 
amendment  of  1893,  and  is,  according  to  the  rule  an- 
nounced in  Weeping  Water  r.  Reecl^  supra,  a  valid  authen- 
tication. It  must  be  observed  that  the  amendment  requiring 
the  notary  to  write  under  his  official  signature  the  date 
of  the  expiration  of  his  commission  applies  to,  and  is  con- 
tained in,  the  optional  or  permissive  part  of  the  statute, 
and  therefore  a  failure  to  literally  comply  with  it  should 
not  render  the  authentication  of  the  instrument  void.  In- 
deed, we  think  it  may  be  presumed  that  if  the  legislature 
had  so  intended  it  would  have  been  so  expressed  by  the 
amendment.    Where  an  acknowledgment  is  actually  taken 
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by  an  officer,  having  power  to  act,  who  certifies  the  fact  in 
dne  form  and  authenticates  his  act  in  the  manner  pro- 
vided by  law,  it  would  be  unreasonable  to  hold,  in  the 
absence  of  a  statute  requiring  it,  that  his  failure  to  state 
that  his  commission  had  not  expired  readers  the  acknowl  ■ 
ergment  void.  If  the  commission  of  a  notarv  has  in  fact 
expired,  and  he  has  no  power  to  take  an  acknowledgment, 
his  statement  that  it  is  still  in  force  cannot  serve  to  change 
the  existing  fact  or  validate  his  action.  On  the  other  hand 
if  he  is  still  such  officer,  and  has  the  power  to  perform  the 
official  act,  his  action  is  valid,  without  regard  to  his  state- 
ment or  declaration  concerning  that  fact.  And  so  the 
courts  have  established  a  liberal  and  reasonable  rule,  as  we 
shall  presently  see,  governing  such  matters.  In  Lake 
Erie  &  W.  R.  Co.  v.  Whitham^  155  111.  514,  it  was  said: 
"As  he  professes,  in  the  body  of  his  certificate,  to  be  a 
notary  public,  and  to  be  acting  officially,  we  are  of  the 
opinion  that  the  omission  of  the  words  'Notary  Public' 
after  his  signature  cannot  have  the  effect  of  rendering  his 
certificate  invalid/'  Indeed,  the  general  rule  is  that,  wheri* 
the  official  character  of  the  acknowledging  officer  appears 
in  the  body  of  the  certificate,  it  need  not  appear  in  the  sub- 
scription. In  Ooree  v.  Wadsworth^  91  Ala.  416,  the  court 
held  that  a  certificate  made  by  a  notary  public  and  attested 
by  his  official  seal  was  self-proving.  And  it  has  been  held 
that  even  the  body  of  the  instrument  may  be  looked  to  in 
order  to  ascertain  the  character  of  the  acknow^ledging  offi- 
cer, and  if  discoverable  there  it  is  sufficient.  In  Oiven  v. 
Baker,  101  Mo.  407,  a  deed  was  held  good  where  the  ac- 
knowledging officer,  who  was  county  clerk  and  recorder, 
signed  the  acknowledgment  as  recorder,  a  recorder  having 
no  authority  under  the  statute  to  take  acknowledgments, 
while  the  county  clerk  had;  thus  holding,  in  effect,  that 
the  official  designation  of  the  character  of  the  acknowledg- 
ing officer  was  immaterial  if  the  person  in  law  had  author- 
ity to  take  the  acknowledgment.  This  case  collects  the 
authorities  from  other  jurisdictions  holding  to  the  same 
effect.     It  follows  that  the  acknowle<lgment  in  the  case 
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at  bar,  being  at  most  only  irregular,  should  be  upheld. 
Again,  it  is  provided  by  section  10213,  Ann.  St.,  that 
"every  deed  acknowledged  or  proved,  and  certified  by  any 
of  the  officers  before  named  ♦  ♦  ♦  may  be  read  in 
evidence  without  further  proof,  and  shall  be  entitled  to  be 
recorded."  It  is  also  provided  by  section  10220  of  said 
statutes :  "It  shall  be  no  objection  to  the  record  of  a  deed 
that  no  official  seal  is  appended  to  the  recorded  acknowl- 
edgment or  proof  thereof  if,  when  the  acknowledgment  or 
proof  purports  to  have  been  taken  by  an  officer  having  an 
official  seal,  there  be  a  statement  in  the  certificate  of 
acknowledgment  or  proof  that  the  same  is  made  under 
his  hand  and  seal  of  office,  and  such  statement  shall  be 
presumptive  evidence  that  the  affixed  seal  was  attached  to 
the  original  certificate."  For  the  foregoing  reasons  we  are 
of  opinioa  that  the  record  of  the  mortgage  was  properly 
received  in  evidence. 

Having  reversed  our  former  judgment  on  this  point,  we 
are  now  required  to  try  the  case  dc  novOy  and  determine 
for  ourselves  the  issues  raised  by  the  pleadings.  The  de- 
fense interposed  by  defendant  Lucilla  McKinney  is  a  gen- 
c»ral  denial,  accompanied  by  an  allegation  that  she  was  the 
wife  of  Alexander  McKinnev;  that  the  land  described  in 
the  purported  mortgage  was  their  family  homestead ;  that 
D.  T.  Taylor,  the  notary  public,  who  claims  to  have  taken 
her  acknowledgment  to  the  purported  mortgage,  was  the 
agent  of  the  original  mortgagee;  and  the  execution  and 
acknowledgment  of  the  mortgage  is  thus  put  in  issue  by 
her.  The  record  of  the  mortgage  having  been  properly  re- 
ceived in  evidence,  it  carries  with  it  all  of  the  presump- 
tions, and  is  entitled  to  the  same  evidential  weight  which 
would  accompany  the  original  instrument  if  it  had  been 
produced  at  the  trial.  The  rule  is  that  a  certificate  of 
acknowledgment  of  a  deed  or  mortgage  in  proper  form  can 
be  impeached  only  by  clear,  convincing  and  satisfactory 
proof  that  the  certificate  is  false  and  fraudulent  Phillips 
V.  Bishop^  35  Neb.  487;  Pereau  v,  Frederirl',  17  X^^b.  117; 
Insurance  Co.  v.  'Nehon,  103  U.  S.  544 ;  Crane  v.  Crane,  81 
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111.  165;  Hpeier  v.  Glasgow,  79  Pa.  St.  79;  Gahhey  v. 
Forge  us,  Adm'r,  38  Kan.  62;  Bailey,  Wood  &  Go.  v.  Land 
ingham,  53  la.  722;  Smiih  i\  AlHs,  52  Wis.  3Z7]  Johnson  i*. 
Van  Velsor,  43  Mich.  208.  In  Russell  v.  The  Baptist 
Theological  Union,  73  111.  337,  it  was  said:  "It  is  a  rule 
that  the  acknowledjrinent  of  a  deed  cannot  be  impeached 
for  anything  but  fraud,  and  in  such  case  the  evidence  must 
be  clear  and  convincing  beyond  a  reasonable  doubt;  and 
whilst  the  making  of  a  false  certificate  is  a  fraud  upon  the 
party  against  whom  it  is  perpetrated,  yet  the  mere  evi- 
dence of  the  party  purporting  to  have  made  the  acknowl- 
edgment cannot  overcome  the  officer's  certificate,  nor  will 
such  evidence,  slightly  corroborated,  overcome  it."  While 
we  think  it  is  hardly  correct  to  say  that  the  evidence  must 
exclude  all  reasonable  doubt,  yet  it  must,  in  such  cases,  be 
clear,  convincing  and  satisfactory  in  its  nature,  and  the 
uncorroborated  evidence  of  the  party  purporting  to  have 
made  the  acknowledgment  of  the  deed  or  mortgage  has 
never  been  held  sufficient  to  overcome  the  officer's  certifi- 
cate of  that  fact. 

With  the  foregoing  rule  in  view,  we  come  now  to  con- 
sider the  evidence  contained  in  the  record.  In  the  deposi- 
tion of  the  defendant  Lucilla  ilcKinney,  touching  the 
question  of  the  execution  of  the  acknowledgment  of  the 
mortgage,  we  find  the  following:  "Q.  In  March,  1894, 
do  you  remember  of  making  a  mortgage  upon  this  land  to 
any  person?  A.  I  do  not.  Q.  Do  you  remember  going 
down  to  the  store  at  that  time  and  signing  this  paper  under 
which  the  defendants  Cuyler  and  Graham— Did  you  do  so? 
A.  I  did  not.  If  you  signed  such  paper,  and  recollect  of 
doing  it,  will  you  state  if  you  signed  it  in  the  presence  of 
D.  T:  Taylor  and  P.  N.  Serbousek,  and  acknowledged  it  to 
Mr.  Tayior  as  a  mortgage  upon  your  home?  A.  No,  sir ; 
I  did  not.  Q.  Did  you  know  at  any  time  that  you  were 
signing  a  first  mortgage  on  your  homestead,  and  did  you 
ever  intend  to  do  this,  and  to  acknowledge  it  as  an  incum- 
brance or  conveyance  of  your  homestead?  A.  Not  to  my 
knowledge;  I  never  did  it."     On  cross-examination  she 
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further  testified  as  follows :  "Q.  You  stated  in  j-our  direct 
examiuation  that  vou  did  not  remember  of  makini^  a  mort- 
<i;age  on  the  tract  of  land  in  controversy  in  this  case,  which 
hiis  already  ]}een  described  in  a  former  question.  You 
could  have  executed  a  mortj>a^e  on  said  tract  of  land  and 
not  remember  about  it,  could  you  not?  A.  If  I  should 
have  ever  done  so  I  know  I  would  have  rememb(^re<l  it. 
(2.  Do  you  mean  to  say  now,  Mrs.  McKinney,  with  cer- 
tainty, that  you  never  sii>ned  a  mortgage  to  the  Globe 
Investment  Company  on  the  tract  of  land  in  controversy 
in  this  case?  A.  Not  to  my  knowlcnlge.  Q.  Do  you  think 
it  possible  you  may  be  mistaken  about  the  matter,  and 
that  you  may  possibly  have  signed  a  mortgage  on  this  land. 
A.  I  do  not  think  I  am  mistaken."  It  appt*ars  that  there 
was  introduced  in  evidence  a  second  or  commis.sion  mort- 
gage (m  the  land  in  question,  mad(*  at  the  same  time  the 
mortgiige  in  controversy  herein  was  executcnl,  together 
with  the  note  accompanying  it.  The  witness  was  shown 
her  signature  attached  to  those  pai^ers,  and  she  was  asked 
\vh(lh(T  or  not  she  signed  such  papers.  Her  answer  was: 
*'I  could  not  swear  to  if  She  was  then  asked:  "Is  not 
that  your  signature?"  And  she  answered:  "I  could  not 
say."  The  next  question  was:  "Do  you  have  any  recollec- 
tion of  signing  that  paper?"  And  her  answer  was:  "I 
have  not."  It  also  appears  that  she  denied  her  genuine 
signature  to  other  papers  in  the  case. 

Her  husband,  Alexander  McKinney,  attempted  to  cor- 
roborate her  evidence,  and  testified  positively  upon  direct 
(examination  that  she  never  signed  or  acknowle<lged  the 
mortgage  in  question.  He  teslifi(Ml,  howtwer,  on  cross-ex- 
amination that  he  had  no  recollection  about  the  mortgage 
at  all.  He  was  then  asked:  "Do  you  say  that  Mrs.  Mc- 
Kinney never  signed  or  executed  this  mortgage?"  And  his 
answer  was:  "She  states  she  never  did."  He  further  tes- 
tified as  follows:  "Q.  What  do  vou  sav  about  it?  I  am 
not  asking  what  she  states  about  it.  A.  I  do  not  know. 
Q.  You  don't  know  whether  she  did  or  not?  A.  No;  I 
don't.     Q.  You  don't  know  whether  she  signed  it  or  ac- 
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knowledged  it  or  not,  do  you?  A.  What  do  you  mean  by 
acknowl<Hlge  it?  *  *  *  Q.  And  do  you  now  say  that 
Mrs.  McKinney  never  acknowledged  that  paper  before  a 
notary  public?  A.  I  do;  yes,  sir.  Q.  You  do?  A.  Yes, 
sir;  absolutely.  Q.  Do  you  knoAv  she  did  not — were  you 
present  when  the  paper  was  presented  to  her?  A.  I  do 
not  know  whether  I  was  or  not.  I  took  her  several  papers 
there.  Q.  Were  you  present  when  this  paper  was  pre- 
sented to  her?  A.  No,  sir;  I  do  not  recollect  of  ever  tak- 
ing that  paper  to  Mrs.  McKinney  to  be  signed  at  any  time. 
(J.  Somebody  else  may  have  taken  it  to  her  to  sign  and  you 
not  know  it?  A.  It  would  be  very  doubtful  about  their  get- 
ting her  to  sign  it  if  they  did.  Q.  Were  you  present  in  D.  T. 
Taylor's  office  on  the  8th  day  of  January,  1894,  all  day? 
A.  Well,  now,  I  couldn't  say  as  to  that.  I  \s'as  there  from 
1886  to  1893.  Of  course  I  could  not  tell  whether  I  was 
there  that  day  absolutely  or  not.  Q.  Then  you  don't  know 
whether  ^Irs.  McKinney  was  there  on  that  day?  A.  She 
says  she  wasn't.  *  *  *  Q.  Do  you  know  she  did  not 
leave  home  all  day  of  the  8th  of  January,  1894?  A.  That's? 
my  recollection,  all  right;  yes,  sir."  The  witness  further 
testified  that  he  did  not  sign  and  acknowledge  the  mort- 
gage in  question  before  D.  T.  Taylor  on  the  8th  of  January, 
1894.  He  also  refused  to  acknowledge  his  signature  to 
other  papers  in  the  case  which  were  shown  conclusively  to 
have  been  signed  by  him.  He  was  finally  asked :  "Q.  Did 
you,  together  with  Mrs.  McKinney,  acknowledge  any  mort- 
gage on  this  land  en  the  8th  day  of  January,  1894,  to  the 
(ilobe  Investment  Company?"  His  answer  was:  "Not  to 
my  recollection."  He  was  then  asked :  "Did  you  sign  any 
mortgage  on  that  day?"  And  he  answered:  "Not  that  I 
know  of." 

After  a  careful  consideration  of  the  testimony  of  Mc- 
Kinney and  his  wife,  Ave  cannot  say  that  we  are  impressed 
with  its  reliability  or  truthfulness  to  any  considerable  de- 
gree, and  we  are  of  opinion  that  it  is  not  of  such  a  positive, 
clear,  convincing  and  satisfactory  character  as  is  required 
to  overthrow  the  certificate  of  acknowledgment. 
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We  therefore  find  on  the  issues  joined  for  the  defend- 
ants, Cuyler  ami  Graham,  for  the  amount  now  due  on  the 
mortgage  set  fortli  in  their  answer  and  crQSs-petition ;  and 
said  mortgage  is  found  to  he  a  second  lien  on  lots  3  and  4, 
and  the  south  half  of  the  northwest  quarter  of  section  2, 
township  31,  west  of  the  6th  P.  M.,  in  Sheridan  county, 
Nebraska ;  and,  as  to  that  part  of  the  decree  of  the  district 
court  foreclosing  the  plaintiff's  tax  lien,  the  same  is 
affirmed;  but  that  part  of  said  judgment  denying  any  re- 
lief to  the  cross-petitioners,  Cuyler  and  Graham,  is  re- 
versed. A  decree  will  be  entered  in  this  court  foreclosing 
their  said  mortgage,  and  our  former  judgment  herein  is 
reversed. 

Judgment  acxx)rdin6Ly. 


Thomas  J.  Sheiblby,  appellee,  v.  William  W.  Ck)OPE« 

BT  AL.,  appellants.* 

Filed  Mat  24,  1907.    No.  14,810. 

1.  Officers:  Illegal  Fees:  Action  on  Bond.  An  action  wiU  not  Ue  on 
an  official  bond  to  recover  the  statutory  penalty  for  taking. 
charging  or  demanding  illegal  or  excessive  fees. 

2. :  .    In  order  to  subject  one  to  such  pemalty,  it  must 

appear  that  he  was  an  officer  at  the  time  of  taking,  charging  or 
demanding  such  fees. 

3. :  .    One  whose  term  of  office  had  expired  when  sikch 

fees  were  taken,  charged  or  demanded,  is  not  liable  for  the  stat- 
utory penalty. 

i.  Limitation  of  Actions:  STATtiTOBT  Penalty.  An  action  for  the  re- 
covery of  the  statutory  penalty  is  barred  if  not  brought  within 
one  year  from  the  date  of  its  accrual. 

Voluntary  Payment:  Recoveby.  When  such  fees  are  claimed  as  a 
matter  of  right,  and  are  paid  to  a  party  after  his  term  of  offlloe  has 
expired,  voluntarily  and  with  full  knowledge  of  the  facts,  they 
cannot  be  recovered. 


;> 


*  Rehearing  denied.    See  opinion,  p.  286,  poit 
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Appeal  from  the  district  court  for  Dixou  county:  Gut 
T.  Graves,  Judge.    Keverscd. 

John  V.  Pearson,  for  appellants. 

W.  E.  Gantt,  contra. 

Albert,  C. 

William  W.  Cooper,  one  of  the  defendants  in  the  court 
below,  was  clerk  of  the  district  court  for  Dixon  county  for  a 
term  of  four  vear.s  endin*;  in  January,  1900.    His  codefend- 
in* Hi  were  sureties  cm  his  ofricial  bond.     During  Cooper's 
incumbency  Thomas  J.  Sheibley,  plaintiff,  was  a  party  to 
some  litijii^ation  in  that  court,  the  costs  of  which  were  taxed 
aj^ainst  him  by  Cooper.    Among  tlie  items  of  costs  are  the 
following:     For  complete  record,  $10;  for  transcript  on 
appeal  to  the  supreme  court,  $10;  for  entering  judgment 
on  the  journal,  after  the  first  100  words,  $1 ;  for  entering 
the  return  of  five  subptrnas,  $1;  for  approving  bond  on 
api)eal  to  the  supreme  court,  25  cents.  *A11  of  these  items 
were  paid  after  Cooper's  term  of  office  had  expired,  and, 
with  the  exception  of  the  fee  for  the  complete  record,  more 
than  one  year  before  the  commencement  of  this  suit.    On 
the  17th  day  of  August,  1903,  the  plaintiff  brought  an  ac- 
tion on  Cooper's  official  bond,  alleging  in  his  petition  that 
the  charge  of  25  cents  for  approving  the  bond  on  appeal  to 
the  supreme  court  was  unauthorized  and  illegal ;  that  the 
i-harge  of  f  1  for  entering  the  return  of  five  subpoenas  was 
jfor  services  that  had  not  been  performed,  and  that  the 
other  items  were  excessive.    The  prayer  was  for  judgment 
for  the  amount  of  the  alleged  illegal  and  excessive  fees 
paid,  and  for  the  statutory  penalty.    The  defendants  an- 
swered, alleging,  among  other  things,   that  the  alleged 
illegal  and  excessive  fees  were  paid  after  Cooper's  term 
of  office  had  expired,  voluntarily  and  with  full  knowledge 
of  the  facts,  and  that  the  action  for  the  statutory  penalty 
was  barred  by  the  statute  of  limitations.     A  jury  was 
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waived,  and  the  court  found  tliat  all  of  the  itcMUs  were 
-barred  by  the  statute  of  limitations,  except  the  nUes^Mi 
excessive  charge  for  the  complete  record.  With  respect  to 
that  charge,  the  court  found  it  was  excessive  to  the  extent 
of  |2.37,  and  gave  judgiijcnt  in  favor  of  the  plaintiff  and 
against  the  defendants  for  the  amount  of  the  excess,  and 
the  statutory  penalty  of  ?50.    Both  parties  appeal. 

We  do  not  deem  it  necessary  to  discuss  separately  the 
(piestions  raised  by  the  two  appeals,  because  an  examina- 
tion of  the  assignment  that  the  finding  and  judgment  are 
not  sustained  by  sufficient  evidence  will  dispose  of  both, 
we  think.  In  the  first  place,  the  plaintiflF  seeks  to  recover 
not  only  the  illegal  and  excessive  fees,  but  the  penalty 
prescribed  by  section  34,  ch.  28,  Comp.  St.  1905,  which  is 
as  follows :  "If  any  officer  whatever,  whose  fees  are  here- 
inbefore expressed  and  limited,  shall  take  greater  fees 
than  are  so  hereinbefore  limited  and  expressed,  for  any 
service  to  be  done  by  him  in  his  office,  or  if  any  such  officer 
shall  charge  or  demand,  and  take  any  of  the  fees  hereinbe- 
fore ascertained  and  limited,  where  the  business  for  which 
such  fees  are  chargeable  shall  not  be  actually  done  and 
performed,  such  officer  shall  forfeit  and  pay  to  the  party 
injured  fifty  dollars,  to  be  recovered  aS  debts  of  the  same 
amount  are  recoverable  by  law."  The  penalty  prescribed 
by  that  section  is  not  recoverable  in  an  action  on  the  bond. 
Eccles  V.  WalliCVy  75  Neb.  722.  It  is  quite  clear,  however, 
that,  while  an  action  on  the  bond  will  not  lie,  a  petition 
properly  framed  on  that  theory  would  support  a  judg- 
ment against  the  offending  officer  for  the  penalty.  As  the 
defendants  have  all  joined  in  the  assignments  of  error,  the 
judgment  might  be  sustained,  notwithstanding  the  fact 
that  the  suit  was  erroneously  brought  and  prosecuted  on 
the  theory  that  the  penalty  might  be  recovered  in  an  action 
on  the  bond,  provided  the  record  were  sufficient  in  other 
respects  to  sustain  it.  But,  without  going  into  an  exam- 
ination of  the  petition,  it  is  quite  clear  to  us  that  the  evi- 
dence is  insufficient  to  sustain  a  judgment  in  favor  of  the 
plaintiff  for  the  statutory  penalty.    The  statute  must  be 
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strictly  construed,  and  must  not  be  extended  by  construc- 
tion or  implication  beyond  the  clear  import  of  its  lan- 
guage. Phwnix  Ins.  Co.  v.  Bohman^  28  Neb.  251;  Sheibley 
V.  Hurley,  74  Neb.  31;  Eccles  v.  Walker,  supra;  QaUagher 
V.  Neal,  3  Pen.  &  W.  (Pa.)  183.  In  the  last  case,  under  a 
statute  similar  to  ours,  the  court  held  that  taking  fees  by 
a  person  out  of  oflSce,  for  services  rendered  while  in  office, 
was  not  within  the  act,  and  did  not  subject  the  party  to 
the  statutory  penalty.  The  statute  contemplates  two 
classes  of  cases :  ( 1 )  Where  greater  fees  than  those  fixed 
by  law  are  taken;  (2)  where  the  fees  fixed  by  law  are 
charged  or  demanded  for  services  not  actually  performed. 
In  either  case,  the  act  denounced  must  be  done  by  an 
officer,  and  the  cause  of  action  arises  the  instant  it  is  done. 
None  of  the  items  were  paid  to  Cooper  until  after  his  term 
of  office  had  expired  and  his  successor  had  been  elected 
and  qualified.  The  payments  therefore  were  not  made  to 
an  officer,  but  to  a  private  person.  The  case,  then,  does  not 
fall  within  the  first  class  contemplated  by  the  statute. 
Granting  that  the  case  at  bar  falls  within  the  second  class 
— Si  point  w^e  do  not  decide — it  would  still  be  essential  that 
tlie  charge  or  demand  was  made  during  Cooper's  term  c  F 
office.  His  term,  as  we  have  seen,  expired  in  January, 
1900,  more  than  two' years  before  this  suit  was  commence/ 1. 
The  cause  of  action  therefore  must  have  accrued  more  tha  n 
one  year  before  this  suit  was  brought.  An  action  to  re- 
cover a  statutory  penalty  is  barred  by  the  statute  of  limi- 
tations, unless  brought  within  one  year  from  the  date  of 
its  accrual.  Code,  sec.  13.  It  necessarily  follows  that  the 
plaintiff  was  not  entitled  to  judgment  for  the  statutory 
penalty. 

This  brings  ns  to  another  question :  Was  the  plaintiff 
entitled  to  recover  any  of  the  alleged  illegal  or  excess!  4^e 
fees  paid  by  him  to  the  defendant  Cooper?  As  we  h%/e 
seen,  the  payments  of  which  complaint  is  made  were  ull 
made  after  Cooper's  term  of  office  had  expired,  and  wb^n 
he  and  the  plaintiff  stood  on  equal  footing.  Cooper 
claimed  the  fees  as  his  right,  but  no  process  had  issued  iur 
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their  collection,  nor  does  it  seem  that  there  was  any  threat 
of  process  for  that  purpose.  They  were  paid  by  the  plain- 
tiff voluntarily  and  Avith  full  knowledge  of  the  facts.  It 
is  not  a  case  of  official  extortion  or  oppression,  but  an 
ordinary  transaction  between  two  men  dealing  on  equal 
terms.  It  is  well  settled  that  money  voluntarily  paid, 
under  a  claim  of  right,  and  with  knowledge  of  the  facts  on 
the  part  of  the  person  making  the  payment  or  affected  by 
it,  cannot  be  recovered  back  on  the  ground  that  the  as- 
serted claim  was  invalid  and  unenforceable.  Weasel  v. 
Johnston  Land  &  Mortgage  Co.,  3  N.  Dak.  160,  44  Am.  St. 
Hep.  259;  l^cw  Orleans  d  N.  E.  R.  Co.  v.  Louisiana  C.  d 
/.  Co.,  109  La.  13,  94  Am.  St.  Rep.  395,  and  extended  note. 
In  Hirsh field  v.  Fort  Worth  Nat.  Bank,  83  Tex.  452,  29 
Am.  St.  Kep.  660,  it  was  held  that,  where  there  is  a  want 
of  any  power  in  the  officer  to  enforce  payment,  if  refused, 
and  payment  is  made  voluntarily,  with  full  knowledge  of 
the  facts,  and  at  most  only  under  a  mistake  of  law,  the 
fees  paid  cannot  be  recovered,  there  being  no  extortion.  If 
fees  paid  to  an  officer  under  such  circumstances  cannot  be 
recovered,  a  fortiori  they  cannot  be  recovered  when  paid, 
under  such  circumstances,  to  one  not  an  officer.  It  would 
follow  th(Tefore  that  the  court  not  only  erred  in  giving 
jmlgnient  in  favor  of  the  plaintiff  for  tlie  statutory  penalty, 
hut  in  giving  judgment  in  his  favor  for  any  amount. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law. 

.  DuPFiE  and  Jackson,  CO.,  concur.  ' 

By  the  Court :   For  the  reasons  stated  in  the  forgoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded  for  further  proceedings  according  to 

law. 

Reversed. 

The  following  opinion  on  motion  for  rehearing  was 
filed  October  16,  1907.    Rehearing  denied: 
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DUFFIB,  C. 

In  a  motion  for  reliearing  our  attention  is  called  to  the 
fact  that  Mr.  Coinuiissioner  Albert  erroneously  stated, 
and  his  opinion  is  bas(>d  on  the  assumption,  that  all  th(» 
fees  claimed  to  have  been  illegally  exacted  were  paid  to 
the  defendant  Cooper  after  the  expiration  of  his  term  of 
oflBee.  A  reexamination  of  the  record  makes  it  apparent 
that  there  was  an  overcharge  for  the  transcript  amount- 
ing to  $2.37,  and  that  this  was  paid  during  the  defend- 
ant's term  of  office,  and  does  not  come  within  the  rule  of 
a  voluntary  payment.  The  answer  of  the  defendant  al- 
leged that  after  the  fees  had  been  taxed  the  plaintiff  madi^ 
a  motion  to  retax  the  costs  in  the  case,  and  upon  a  hearing 
the  court  fixed  the  fee  for  the  transcript  at  the  sum  of 
flO,  which  was  the  amount  actually  paid,  although,  as 
now  shown,  it  was  |2.37  in  excess  of  the  legal  fee.  Th(» 
evidence  fully  sustiiins  this  defense.  While  this  matt(»i 
was  not  noticed  in  the  opinion,  we  think  it  decisive  of  tin* 
case.  A  party  who  thinks  that  the  fees  taxed  against  him 
are  exorbitant  has  a  right,  and  it  is  a  proper  proceeding, 
to  move  for  a  retaxation  of  the  costs.  If  his  motion  is 
sustained,  and  the  court  enters  upon  an  examination  of 
the  question  and  makes  an  order  retaxing  the  costs,  we 
think  that,  as  betAveen  the  moving  party  and  the  officer  in 
whose  favor  costs  were  taxed,  the  question  becomes  r(.s- 
judicata.  Such  was  the  holding  of  Judge  Brewer  in  tlu- 
case  of  Commissioners  v.  Mcintosh^  30  Kan.  234,  when* 
the  identical  question  was  examined  and  determined.  Tlie 
plaintiff  in  this  action  having  called  upon  the  court  to 
adjudicate  upon  the  question  of  the  amount  of  costs  which 
should  be  paid,  and  having  taken  no  exception  to  or  ap- 
peal from  the  ruling  of  the  court  upon  the  order  of  re- 
taxation  made,  is,  we  think,  conclusively  bound  by  that 
order. 

By  the  Court :  The  motion  for  a  rehearing  is 

')VKRR(TLRl) 
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Frances  K.  Holdrege,  appellant,  v.  William  B.  Liv- 
ingston BT  AL.,  APPELLEES. 

Filed  May  24,  1907.     No.  14,824. 

1.  Adverse  PoBsession:  Tacking.    Privity    must    be    shown    between 

adverse  claimants  of  real  estate  before  the  possession  of  one  can 
be  tacked  to  the  possession  of  the  other  for  the  purpose  of  com- 
pleting title  by  prescription. 

2.  Death:  Pbesimption.    A  presumption  of  death  arises  from  the  con- 

tinued and  unexplained  absence  of  a  person  from  his  home  or  plact 
of  residence  for  seven  years,  where  nothing  has  been  heard  from 
or  concerning  him  during  that  time  by  those  who,  were  he  living, 
would  naturally  hear  from  him. 

Appeal  from  the' district  court  for  Cass  county:  Paul 
Jbssen,  Judge.    Affirmed. 

Byron  Clark,  for  appellant. 

G.  S.  Polk,  contra. 

Calkins,  C. 

On  September  17,  1904,  the  plaintiff  filed  her  bill  seek- 
ing to  quiet  title  to  a  tract  of  land,  the  record  title  to 
which  was  in  Elijah  Noyes,  and  other  property.  Con- 
structive service  was  had  upon  Elijah  Noyes,  and  on 
December  6,  1904,  a  decree  was  rendered  in  favor  of  the 
l)laintiff,  quieting  title  in  her  to  all  of  said  property. 
Subsequently,  and  on  February  13,  1905,  an  amended 
petition  was  filed,  seeking  to  quiet  title  as  against  Mrs. 
Elijah  Noyes,  wife  of  Elijah  Noyes.  To  this  amended 
petition  the  three  sons  of  Elijah  Noyes,  Elmer,  Charles 
and  Holland,  filed  answer,  denying  the  allegations  of 
the  plaintiff,  and  alleging  the  death  of  their  father  prior 
to  the  decree  of  December  6,  1904.  The  decree  of  the 
district  court  found  that  Elijah  Noyes  was  presumed  to 
be  dead  on  December  6,  1904,  when  the  decree  quieting 
title  against  him  was  entered,  and  adjudged  that,  be- 
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cause  of  his  death  at  said  time,  said  decree  was  a  nullity. 
The  plaintiff's  claim  as  against  Noyes  was  founded  upon 
adverse  possession,  and  the  court  found  that  the  property 
in  dispute  had  not  been  in  the  adverse  possession  of  the 
plaintifiF  as  against  the  answering  defendants  Noyes,  and 
dismissed  the  petition  as  to  them.  From  this  decree  the 
plaintiff  appeals. 

1.  To  show  adverse  possession  for  the  requisite  period 
of  time,  it  is  necessary  for  the  plaintiff  to  tack  her  pos- 
session under  a  tenant  who  took  possession  in  1898  or 
1899  to  that  of  one  Siever,  a  prior  tenant  of  the  plaintiff's 
adjoining  land.  The  testimony  of  Siever  ii^  that  he  fenced 
the  land  in  1893;  that  he  pastured  cattle  for  one  of  th(? 
Noyes  sons  in  payment  of  rent  in  1893;  and  that  in  1894 
or  1895  (the  witness  is  uncertain  which)  he  refused  to 
further  pasture  cattle  on  the  ground  that  he  did  not 
"think  tliey  had  any  better  right  to  it  than  he  had."  At 
the  time  he  left,  he  sold  his  fence  to  Mr.  Holdrege,  the 
plaintiff's  husband.  There  is  no  evidence  that  he  trans- 
f<*rr(^  or  attempted  to  transfer  any  right  of  possession  or 
claim  to  the  land  to  the  plaintiff  or  to  Mr.  Holdrege. 
It  is  essential  that  each  occupant  show  a  derivative  title 
from  his  predecessor  in  order  to  link  his  possession  with 
that  under  the  original  entry.  Ziccibel  v.  Myers^  69  Neb. 
294;  Montague  v.  Martinda^  71  Neb.  805.  In  the  case  ai 
bar,  the  plaintiff  could  not  claim  anything  under  the 
possession  of  Siever  without  showing  a  transfer  of  his 
claim  in  the  land.  There  is  wanting  this  essential  ele- 
ment; and  the  trial  judge  could  not  well  have  found 
otherwise  than  he  did  upon  the  evidence. 

2.  The  plaintiff,  however,  claims  that  the  decree  of 
December  6,  1904,  was  conclusive,  and  that  the  finding 
that  the  presumption  of  the  death  of  Elijah  Noyes  existed 
at  the  date  thereof  is  unsupported  by  the  evidence  and 
contrary  to  law.  There  is  nothing  in  the  record  to  show 
the  terms  and  conditions  of  the  order  allowiiig  the  plaintiff 
to  file  an  amended  petition  making  the  wife  of  Elijah 
Noyes  a  party,  end  seeking  to  quiet  title  tj  the  land  as 
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against  her  after  the  entry  of  the  original  decree.  It  is 
unusual  to  permit  the  filing  of  amended  pleadings  re- 
quiring new  parties  and  new  proofs  after  judgment,  with- 
out opening  or  vacating  so  much  of  the  judgment  as  is 
involved  by  the  amendment.  In  this  case,  Mra  Noyes' 
claim  was  in  the  right  of  her  husband,  and  the  plaintiffs 
claim  against  her  required  the  same  proofs  as  did  the 
plain tiflf's  claim  against  Elijah  Noyes;  in  other  words, 
the  subject  of  the  claim  against  Elijah  Noyes  and  his 
wife  is  identical.  If  we  say  that,  with  a  decree  against 
the  husband  still  in  force,  his  wife  may  be  brought  in  by 
an  amended  petition,  and  the  same  matter  litigated  bb  to 
her,  it  follows  that  it  is  possible  to  have  two  contrary 
findings  upon  the  same  issues  in  the  same  case.  To  avoid 
this,  we  should  perhaps  regard  the  order  permitting 
the  filing  of  an  amended  petition  after  judgment  as  oper- 
ating to  vacate  so  much  of  the  decree  as  was  involved  in 
the  subject  matter  of  the  amended  petition;  but  this  ques- 
tion was  not  argued,  and,  in  view  of  the  conclusion  at 
which  we  have  arrived  upon  the  evidence,  need  not  be 
decided.  The  trial  judge  found,  as  we  have  seen,  that 
the  evidence  showed  that  a  presumption  of  the  death  of 
Elijah  Noyes  existed  at  the  date  of  the  rendition  of  the 
first  decree.  The  plaintiff's  argument  against  this  find- 
ing is  based  upon  the  assumption  that  Elijah  Noyes 
established  a  new  abode  after  he  left  his  old  home  in  Ne- 
braska. The  rule  is  settled  that  the  presumption  of  life 
with  respect  to  persons  of  whom  no  account  can  be  given 
ends  at  the  expiration  of  seven  years  from  the  time  they 
were  last  known  to  be  living,  after  which  the  burden  of 
proof  is  devolved  on  the  party  asserting  the  life  of  the 
individual  in  question.  2  Greenleaf,  Evidence  (16th  ed.), 
sec.  278/.  It  is  true  that  proof  of  a  change  of  his  resi- 
dence from  one  state  to  another,  and  that  he  has  not  been 
heard  of  in  the  former. state  for  a  period  of  seven  years, 
does  not  create  the  presumption ;  and  some  of  the  cases  go 
so  far  as  to  hold  that,  where  a  party  leaves  his  domicile 
with  the  avowed  intention  of  establishing  some  specific 
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new  abode,  the  inquiry  must  follow  him  to  such  now 
domicile,  but  there  is  nothing  here  to  bring  this  case 
within  either  exception  to  the  rule.  There  is  a  total  lack 
of  any  evidence  that  Elijah  Noyes  proposed,  or  intended 
to,  or  did  in  fact  establish  any  new  residence  or  placte 
of  abode.  The  record  fails  to  point  out  any  other  place 
than  his  old  Nebraska  home  where  inquiry  might  be 
uiade  concerning  his  whereabouts.  In  view  of  this  fact, 
the  finding  of  ^he  trial  judge  should  be  affirmed  upon  this 
point  also. 

We  therefore  recommend  that  the  decree  of  the  district 
court  be  affirmed. 

Ames  and  Jackson,  00.,  concur. 

By  the  Oourt :   For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  appealed  from  is 

Affirmed. 


Sim  Burk  v.  State  of  Nebraska. 

Filed  Jukic  7,  1907.    No.  14,837. 

1.  Crixninal  Law:  Accused  as  Witness:   Instbuctions.    Where  a  per- 

son on  trial  for  a  crime  testifies  in  his  o^H  behalf,  he  becomes  as 
any  other  witness,  and  his  credibility  should  be  subjected  to  the 
same  tests  as  are  legally  applied  to  other  witnesses;  and  it  is 
error  for  the  court  to  give  undue  prominence  to  the  fact  of 
defendant's  interest  in  the  result  of  the  prosecution  by  repeatedly 
calling  the  attention  of  the  jury  thereto,  and  informing  them  that 
they  must  consider  that  fact  in  determining  the  weight  and  credi- 
bility of  his  evidence. 

2.  Kape:  Evidence.    In  order  to  sustain  a  conviction  for  the  crime  of 

statutory  rape,  the  record  must  contain  some  evidence  corroborat- 
ing the  testimony  Qt  the  prosecutrix  as  to  the  principal  fact  of 
sexual  intercourse  with  the  defendant;  and,  where  the  prose- 
cutrix is  over  16  years  of  age  at  the  time  of  the  alleged  commis- 
sion of  the  crime,  the  evidence  should  show,  beyond  a  reasonable 
doubt,  that  she  was  not  previously  unchaste. 

19       • 
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Error  to  the  district  court  for  Richardson  county: 
William  H.  Kelligar,  Judge.    Reversed. 

O.  F.  Reavis,  for  plaintiff  in  error. 

W.  T.  Thompson^  Attorney  General^  and  Chrant  O. 
Martin,  contra. 

Barnes,  J. 

Sim  Burk,  hereafter  called  the  defendant,  was  convicted 
of  the  crime  of  statutory  rape  on  the  person  of  one  Flora 
McSIahon,  and  was  sentenced  by  the  district  court  for 
Kichardson  county  to  imprisonment  in  the  state  peniten- 
tiary for  a  period  of  three  years.  To  reverse  that  judg- 
ment he  has  brought  the  case  here  by  a  petition  in  error. 

The  information  on  which  he  was  tried  contained  three 
counts.  The  trial  court,  however,  withdrew  the  second 
und  third  counts  from  the  consideration  of  the  jury,  and 
lie  was  convicted  on  the  first  count  of  the  information, 
which  chained  him  with  having  carnal  knowledge  of  the 
l>rosecutrix,  with  her  consent,  on  the  29th  day  of  April, 
1904,  she  being  a  female  child  of  the  age  of  16  years,  not 
previously  unchaste,  and  he  being  a  male  person  over  18 
years  of  age. 

The  first  question  argued  in  the  defendant's  brief  is 
the  contention  of  his  counsel  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict,  for  the  reason,  among 
other  things,  that  the  evidence  of  the  prosecutrix  as  to 
the  principal  fact  is  wholly  uncorroborated.  This  ques- 
tion will  not  be  considered  in  the  order  in  which  it  is 
presented,  but  will  be  referred  to  hercnifter. 

It  is  next  urged  as  one  of  the  grounds  for  a  reversal  of 
the  judgment  that  th(»  trial  court  erred  in  instructing  the 
jury  as  follows:  "First. — The  jury  are  instructed  that, 
when  the  defendant  testifies  in  this  case,  he  becomes  as 
any  other  witness,  and  his  credibility  is  to  be  tested  by  and 
subj(Hted  to  the  same  tests  as  are  legally, applied  to  any 
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other  witness,  and  in  determining  the  degree  of  credi- 
bility that  shall  be  accorded  to  his  testimony  the  jury 
have  the  right  to  take  into  consideration  the  fact  that  ho 
is  interested  in  the  result  of  the  prosecution,  as  well  as 
his  demeanor  upon  the  stand,  and  the  fact  that  he  has  been 
contradicted  by  other  witnesses,  if  the  jury  believe  from 
the  evidence  that  he  has  been  so  contradicted,  but  the 
degree  of  credit  given  to  each  and  all  of  the  witnesses  is 
a  question  for  the  jury  alone,  and  not  for  the  court." 
A  defendant  in  a  criminal  case  may,  under  the  laws  of 
this  state,  be  a  witness  on  his  own  behalf  or  not,  as  he  may 
see  fit,  and,  when  he  goes  upon  the  witness  stand,  he  is 
to  be  treated  precisely  the  same  as  any  other  witness  in 
the  case.  He  cannot  be  compelled  to  be  a  witness,  and  in 
that  particular  only  does  his  position  differ  from  any 
other  person  who  is  actually  called  as  a  witness.  The  dif- 
ference extends  no  further  and  has  no  greater  significance. 
The  first  part  of  the  instruction  above  quoted,  in  which  the 
jury  were  told  that,  when  the  defendant  testifies  in  this 
case,  he  becomes  as  any  other  witness,  and  his  credibility 
is  to  be  tested  by  and  subjected  to  the  same  tests  as  are 
legally  applied' to  any  other  witness,  and  in  determining 
the  credibility  which  shall  be  accorded  to  his  testimony 
the  jury  have  the  right  to  take  into  consideration  the  fact 
that  he  is  interested  in  the  result  of  the  prosecution,  as 
well  as  his  demeanor  on  the  stand,  is  a  correct  statement 
of  the  law,  and  in  no  manner  objectionable.  But  the  vice 
of  the  instruction  lies  in  that  part  of  it  by  which  the 
jury  were  told  that  if  the  defendant  had  been  contradicted 
by  other  witnesses,  if  they  should  believe  from  the  evi- 
dence that  he  had  been  so  contradicted,  that  fact  should 
be  considered  in  determining  the  d^ree  of  credit  to  bo 
given  to  his  testimony.  That  part  of  the  instruction 
seems  to  be  an  invasion  of  the  legal  rights  of  the  defend- 
ant. It  is  applying  a  test  to  his  evidence,  to  determine 
its  weight  and  credibility,  that  is  not  applied  to  any  other 
witness  in  the  case,  namely  that  his  credibility  may  be 
affected  by  the  fact  that  some  other  witness  has  contra- 
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dieted  him.  Ab  this  instruction  was  given  to  the  jury,  it 
stated  in  effect  that  the  mere  fact  of  contradiction  alone, 
no  matter  whether  the  contradicting  witness  was  worthy 
of  belief  or  not,  or  whether  or  not  he  was  a  creclible 
person,  the  sole  fact  of  the  contradiction  should  be  con- 
sidered in  determining  the  weight  of  the  defendant's  evi- 
dence. We  have  some  doubt,  however,  whether  the  giving 
of  the  instruction  complained  of  as  to  the  credibility  of 
the  accused  as  a  witness  would  of  itself  require  a  reversal 
of  the  judgment  In  People  v.  O'Brien,  96  Cal.  171,  31 
Pac.  45,  the  supreme  court  of  California  said :  "The  court 
also  gave  an  instruction,  which  has  been  several  times  ap- 
proved here,  with  some  hesitancy  and  criticism,  however, 
directing  the  attention  of  the  jury  to  the  fact  that  the 
defendant  had  offered  himself  as  a  witness  on  his  own  be- 
lialf,  and  saying  to  them  that  in  considering  the  weight 
and  effect  to  be  given  to  his  evidence,  in  addition  to 
noticing  his  manner  and  the  probability  of  his  state- 
ments, they  could  consider  his  relation  to  the  case,  and 
the  circumstances  under  which  he  gave  his  testimony,  the 
consequences  to  him  resulting  from  the  verdict  in  the 
case,  and  all  the  inducements  and  temptations  which 
would  ordinarily  influence  a  person  in  his  situation. 
*  *  *  The  construction  which  was  placed  upon  it  by 
those  decisions  has  become  a  part  of  the  provision  itself, 
and  we  are  not  at  liberty  to  depart  from  it.  As  a  slight 
change  in  the  phraseology  of  the  instruction,  however, 
is  liable  to  be  construed  as  going  beyond  the  limits  of  what 
has  been  approved,  it  would  be  a  safer  course,  and  one 
which  would  work  no  injustice  to  the  people,  if  it  were 
(mtirely  omitted  from  the  instructions  asked  and  given 
on  behalf  of  the  prosecution."  We  think  this  language  is 
peculiarly  applicable  to  this  case.  There  seems  to  be  no 
necessity  for  a  special  instruction  in  regard  to  the  credi- 
bility of  the  accused  when  he  offers  himself  a^  a  witness, 
in  addition  to  the  general  statement  that  the  same  tests  are 
to  be  applied  to  his  evidence  as  those  appHod  to  the  evi- 
dence of  any  other  witness.     If,  in  addition  to  s\ich  an 


Vol.79]  JAN UAK i'  TEKM,  1907.  245 


Burk  V.  State. 


instruction,  the  general  instruction  is  given  that  the  jury 
are  to  be  the  judges  of  the  crcxlibility  of  all  witnesses,  and 
that  they  may  take  into  consideration  the  interest,  if  any, 
which  the  witness  appears  to  have  in  the  result  of  the 
litigation  the  bias  or  prejudice  of  the  witness,  if  any  such 
appears  from  the  evidence,  the  reasonableness  of  his  tes- 
timony when  considered  in  connection  with  all  of  the  other 
('vidence  in  the  case,  his  conduct  and  demeanor  while  tes- 
tifying, his  opportunity  for  knowing  the  facts  in  regard 
to  which  he  testifies,  the  degree  of  intelligence  which  he 
manifests,  and  all  of  the  facts  and  circumstances  in  evi- 
<lence  tending  to  corroborate  or  contradict  his  testimony, 
it  would  seem  to  be  sufficient.  There  is  danger  of  preju- 
dice against  one  charged  with  a  crime  of  this  nature. 
If  an  innocent  man  is  so  charged  and  is  confronted  by  a 
false  witness,  it  is  dangerous  to  the  interests  of  justice  to 
call  the  attention  of  the  jury  to  the  fact  that  he  has  the 
highest  possible  interest  to  give  such  testimony  as  will 
shield  him  from  an  unjust  conviction,  and  so  much  of  the 
opinion  in  Philamalee  v.  State,  58  Neb.  320,  as  seems  to 
sanction  an  instruction  like  the  one  in  question  is  dis- 
approved. 

It  is  also  contended  by  the  defendant  that  the  court 
erred  in  too  often  directing  the  attention  of  the  jury  to 
the  fact  that  his  interest  in  the  result  of  the  prosecution 
should  be  taken  into  consideration  by  them  in  determining 
the  weight  and  credibility  of  his  evidence.  It  will  be 
observed  that  this  statement  was  made  a  prominent  feat 
ure  of  the  instruction  above  quoted.  This  fact  seems  to 
have  been  also  referred  to  in  paragraph  No.  3  of  the  in- 
structions, and  it  was  again  referred  to  in  paragraph  No. 
4.  Now  the  jury  knew,  as  well  as  the  counsel  and  the 
court,  that  the  defendant  had  a  great  and  peculiar  interest 
in  the  result  of  the  prosecution,  and  that  fact  was  unduly 
emphasized  and  was  kept  prominently  before  them  by 
the  instructions  complained  of.  In  the  case  of  Clark  v. 
State,  32  Neb.  246,  it  was  said :  "Where  a  person  on  trial 
for  a  crime  testifies  in  his  own  behalf,  the  court  may 
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instruct  the  jury  that  in  weighing  his  testimony  they 
may  consider  his  interest  in  the  result  of  the  suit.  The 
court,  however,  cannot,  by  repeating  its  statement  in 
that  regard,  give  it  undue  weight  or  say  aught  calculated 
to  dispanige  the  testimony  of  the  accused/*  It  was 
further  said  in  that  case :  "While  it  is  true  that  the  jury 
may  consider  the  interest  of  the  witness  in  the  result  of 
the  suit  in  determining  his  credibility,  yet  it  does  not 
follow  that  his  interest  will  prevent  him  from  telling  the 
truth.  His  testimony,  notwithstanding  his  interest,  may 
be  entirely  truthful  and  reliable.  He  may  be  an  honest 
man  falsely  accused,  whose  testimony  not  only  is  true, 
but  will  bear  the  closest  analysis.  Neither  the  court  nor 
the  jury  should  assume  that  the  testimony  of  a  witness  is 
false,  nor  so  decide  without  cause.  The  facts  in  a  case 
are  to  be  determined  from  a  patient,  careful  examination 
of  the  testimony  of  the  several  witnesses.  From  the  neces- 
sity of  the  case  the  credibility  of  the  witnesses  must  be 
determined  by  the  jury,  but  there  should  be  adequate 
cause  for  rejecting  the  testimony  of  any  witness."  In  view 
of  the  foregoing,  it  would  seem  quite  probable  that,  by 
frequently  telling  the  jury  that,  in  determining  the  credi- 
bility of  the  evidence  of  the  defendant  they  should  take 
into  consideration  his  interest  in  the  result  of  the  trial, 
they  were  led  to  consider  it  their  duty  to  give  his  evidence 
little  or  no  weight  in  determining  the  question  of  his  guilt 
That  this  was  prejudicial  error  there  can  be  no  doubt. 

Having  concluded,  for  the  foregoing  reasons,  to  reverse 
the  judgment  in  this  case,  it  is  not  absolutely  necessary 
for  us  to  consider  the  sufficiency  of  the  evidence.  We  do 
not  think,  however,  it  would  be  out  of  place  for  us  to 
briefly  state  our  view  concerning  that  matter.  The  prose- 
cutrix testified  as  to  the  principal  fact,  in  substance :  That 
she  went  to  the  defendant's  store,  which  is  situated  in 
the  village  of  Rulo,  in  the  daytime,  during  business  hours, 
on  the  29th  day  of  April,  1904,  to  buy  a. pair  of  shoes; 
that  the  defendant,  who  was  alone  in  the  store  at  the  time, 
told  her  that  he  would  like  to  have  sexual  intercourse  with 
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her;  that  she  hesitated  because  she  thought  it  was  wrong, 
but  finally  consentedy  and  he  th(*reupon  pulled  down  th(i 
curtains  to  the  front  win<U)ws,  locked  the  glass  door, 
which  had  no  curtain  at  all,  took  her  to  the  back  end  of  the 
store,  and  had  intercourse  with  her;  that  he  then  went 
to  the  front  end  of  the  store  with  her,  put  up  the  curtains, 
unlocked  the  door,  and  let  her  out  upon  the  strivt  or 
sidewalk;  that  there  were  numerous  persons  on  the  walk 
and  street  at  the  time,  and  she  says  this  was  repeated  in 
the  same  manner  later  on  at  three  different  times;  she 
could  not  remember,  however,  whether  it  was  at  noon  or 
toward  evening  that  the  transaction  occurred;  in  fact 
she  could  not  fix  the  time  of  day  when  any  of  the  acts  of 
intercHHirse  took  place.  We  have  examined  the  record 
with  great  care,  and  are  unable  to  find  therein  any  evi- 
dence of  any  other  witness  or  witnesses  which  corroborates 
the  evidence  of  the  prosecutrix  as  to  the  act  of  sexual 
intercourse  on  which  the  prosecution  herein  is  predicated. 
No  witness  testifies  that  she  was  ever  seen  in  Burkes  com- 
pany, that  he  ever  paid  the  slightest  attention  to  her,  or 
that  she  was  ever  seen  to  go  into  or  come  out  of  his  store 
under  the  circumstances  detailed  by  her,  or  in  fact  at  all, 
or  at  any  time. 

It  further  appears  that  there  bad  been  a  fire  in  the  sam? 
block  in  which  the  defendant's  store  was  situated  on  th(* 
morning  of  April  29,  and  there  were  many  people  con- 
gregated on  the  street  and  in  front  of  the  store  looking  at 
the  burning  embers  and  talking  over  the  matter  of  the 
fire,  and  yet  no  witness  is  produced  who  saw  the  prose 
cutrix  enter  or  leave  the  store  on  that  occasion.  It  is 
contended  by  the  state,  however,  that  she  was  corroborated 
by  the  evidence  of  her  father  and  mother,  which  is,  in 
substance,  that  the  defendant  came  to  their  house  some- 
time in  April,  1905,  and  said  to  the  prosecuting  witness  : 
'*What  is  that  I  hear  about  your  charging  me  with  being 
responsible  for  your  condition.  You  know  it  is  not  so, 
and  you  cannot  look  me  in  the  face  and  say  I  am  the  cause 
of  your  condition."    That  she  looked  him  in  the  face  and 


248  NEBRASKA  REPORTS.  [Vol.  79 


Burk  v.  State. 


said:  "It  is  so."  And  defendant  then  said:  "It  cannot  be 
so,  for  the  first  time  was  too  long  ago,  and  the  second 
time  it  would  be  inipossible."  It  would  seem  that  this  was 
no  evidence  of  any  fact  or  circumstance  corroborating 
the  evidence  of  the  prosecutrix  as  to  the  principal  fact, 
but  was  an  attempt  on  the  part  of  the  state  to  prove  an 
alleged  confession  of  the  defendant,  and  as  such  it  might 
tend  to  establish  his  guilt,  but,  where  such  alleged  con- 
fession or  admission  is  of  doubtful  import  and  is  positively 
denied  by  the  defendant,  it  may  reasonably  be  given  but 
little  weight  by  the  jury.  Again,  the  evidence  shows  with- 
out contradiction  that  the  father  of  the  prosecutrix  had 
before  that  time  been  to  one  Jacob  Sweinfurth,  the  father 
of  a  young  man  who  had  been  keeping  company  with  the 
prosecutrix  for  more  than  a  year,  and  was  in  fact  her 
sweetheart,  and  had  attempted  to  extort  money  from  him 
on  account  of  the  condition  of  his  daughter.  It  further 
appears  that  the  prosecutrix  had  been  to  the  office  of  the 
county  attorney  of  Richardson  county  and  had  attempted 
to  induce  that  officer  to  file  a  complaint  against  youn^ 
Sweinfurth,  charging  him  with,  the  crime  of  statutory 
rape,  and  that  the  county  attorney  had  asked  her  whether 
or  not  she  had  ever  had  sexual  intercourse  before  that 
time  with  any  other  men,  to  which  she  answered,  "Yes." 
And  he  thereupon  refused  to  prosecute  Sweinfurth,  who, 
it  appears,  on  ascertaining  her  condition,  had  fled  the 
county.  It  also  appears  from  the  evidence  of  the  accused 
that,  after  the  refusal  of  the  county  attorney  to  prose- 
cute Sweinfurth,  the  father  of  the  prosecutrix  called  upon 
the  defendant,  and,  while  protesting  that  he  did  not  be- 
lieve that  the  defendant  was  to  blame  for  the  condition  of 
his  daughter,  still  he  proposed  to  settle  the  matter  with 
him,  and  hush  it  up,  if  the  defendant  would  give  him 
money  enough  to  pay  the  doctor's  bill,  to  pay  his  wife  for 
nursing  and  taking  care  of  the  prosecutrix  during  con- 
finement, and  a  little  spending  money  for  himself;  that 
the  defendant  denied  any  complicity  in  the  matter,  and 
declared  he  was  innocent  of  the  cause  of  the  girVs  down- 
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fall,  tind  he  would  not  give  him  ^'one  five  cent  pie(*e."  He 
said:  "I  am  not  the  father  of  that  child  and  not  to  blame 
for  her  conditioji,  and  therefore  I  will  not  pay  for  aiiy- 
thiiig  of  the  kind."  So  it  may  be  said  the  corroboratini; 
evidence,  if  any,  was  at  least  of  doubtful  character. 

There  is  another  feature  of  this  case  which  should 
properly  receive  our  consideration.  In  order  to  establisli 
the  defendant's  guilt,  it  was  as  necessary  for  the  state 
to  prove  beyond  a  reasonable  doubt  that  the  prosecutrix 
wafi  not  previously  unchaste,  as  it  Avas  to  establish  tlu' 
principal  fact  beyond  such  doubt.  There  is  no  evidence  of 
her  previous  chastity  except  heiv  own  declaration,  and 
this  is  discredited  by  her  statenu^nt  to  the  county  attorney 
when  she  applied  to  him  to  pn^fc^r  charges  against  young 
Sweinfurth,  instead  of  the  defendant,  that  she  had  prc*- 
viously  had  sexual  intercourse  with  other  men.-'  Again, 
the  record  discloses  that  about  nine  months  before  she  was 
delivered  of  her  illegitimate  child  she  ran  away  with 
Sweinfurth  to  Hiawatha,  Kansas,  and  remained  there 
over  night  with  him;  that  her  father  telephoned  to  the 
sheriflf  at  that  place  and  had  him  bring  the  couple  back  to 
Rulo.  It  was  also  shown  by  the  testimony  of  Mrs. 
Amanda  Johnson  that  some  three  years  before  the  trial 
took  place,  and  before  she  claimed  to  have  had  sexual 
intercourse  with  the  defendant,  the  prosecutrix  was  work- 
ing for  her;  that  she  was  ke(»ping  boarders,  and  that  a 
young  man  by  the  name  of  Emmet  Asher,  who  boarded 
with  her,  was  keeping  company  with  the  prosecutrix ;  that 
on  one  occasion  in  the  evening  the  prosecutrix  and  Asher 
locked  themselves  up  in  a  room  in  her  house  and  turned 
out  the  light;  that,  when  she  noticed  that  fact,  she  went 
round  to  the  outside  door  and  rapped,  and  demanded  that 
the  door  be  opened;  that  it  Avas  thereafter  unlocked,  and, 
when  she  went  in,  she  found  them  in  a  compromising  situ- 
tion ;  that  she  compelled  them  to  open  the  door  betwwn  the 
room  where  they  were  and  her  sitting  room ;  that  later  on 
she  again  found  that  door  closed  and  lockc  cl,  and  on  its 
being  opened  she  found  Asher  and  the  prosecuting  witness 
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in  the  same  eomproniising  position  she  had  found  them 
before.  So  it  Avould  seem  that  the  evidence  was  snftici(»nt 
to  at  least  cast  grave  doubt  upon  the  previous  cluiracter 
of  the  prosei'utrix  for  chastity. 

Again,  the  prosecutrix  testified  in  this  case  that  she 
went  to  the  county  attorney  for  the  purpose  of  filing  a 
complaint  against  young  Sweinfurth,  charging  him  with 
the  same  crime  for  which  the  defendant  herein  was  prose- 
cuted; that,  when  asked  why  she  did  this,  she  testified 
that  the  defendant  had  offered  her  |loO  if  she  would  place 
the  blame  on  Sweinfurth;  that  she  was  willing  and  in- 
tended for  that  sum  to  go  into  court  and  testify  that  young 
Sweinfurth  was  the  author  of  her  misfortune;  that  she 
was  willing  to  commit  perjury  for  that  sum  of  i^oney,  and 
endeavor  to  procure  the  conviction  of  one  who  she  now 
says  was  an  innocent  man. 

We  think  we  have  sufficiently  reviewed  the  evidence, 
and  it  seems  to  us  that  the  prosecuting  witness  not  only 
lacks  satisfactory  corroboration,  but  there  is  grave  doubt 
of  her  previous  chastity,  and  of  the  defendant's  guilt. 
If  this  case  is  to  be  tried  again,  it  would  seem  necessary 
for  the  state  to  produce  at  least  some  evidence  corroborat- 
ing: the  evidence  of  the  prosecuting  witness  as  to  the  prin- 
cipal fact  on  which  this  prosecution  is  based,  and  of  the 
previous  chastity  of  the  prosecutrix. 
^  For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  further 

proceedings  according  to  law. 

Bhversed. 


r 
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Everett  Edwards  v.  State  of  Nebraska. 

Fn^D  JuNB  7,  1907.    No.  14,988. 

1.  Abortion:  Wobdb  Defined.  The  words,  "at  any  stage  of  utero-ges- 
tation"  as  used  in  section  6  of  the  criminal  code,  defined,  and 
held  to  mean  "at  any  stage  of  pregnancy." 

2, :  Evidence:  Dting  Declabations.  In  a  prosecution  for  homi- 
cide In  procuring  an  abortion  under  section  6  of  the  criminal  code, 
dying  declarations  of  the  deceased  may  be  admitted  in  evidence, 
under  the  same  conditions  and  limitations  as  in  prosecutions  for 
murder  or  manslaughter. 

Error  to  the  district  court  for  Buffalo  county :  Bruno 
O.  HosTETLER,  JUDGE.    Affirmed. 

C.  A.  Robinson  and  Harrison  &  Prince^  for  plaintiff  in 
error. 

W.  T,  Thompson,  Attorney  General,  and  Grant  O. 
Martin,  contra. 

Lbtton,  J. 

The  defendant  was  convicted  in  the  district  court  for 
Buffalo  county  of  homicide  by  the  use  of  instruments  used 
in  attempting  to  procure  an  abortion.  He  seeks  a  reversal 
of  the  judgment  of  conviction  upon  two  grounds:  First, 
that  the  information  was  fatally  defective  in  that  it  does 
not  charge  that  the  abortion  was  committed  during  the 
period  of  utero-gestation ;  and  second,  because  the  court 
erred  in  admitting  in  evidence  the  dying  declarations  of 
the  deceased.  The  first  contention  is  based  upon  the  fact 
that  the  language  of  section  6  of  the  criminal  code  under 
which  the  charge  is  made  is  as  follows:  **Any  physician 
or  other  person  who  shall  administer,  or  advise  to  be  ad- 
ministered to  any  pregnant  woman  with  a  vitalized  em- 
bryo, or  fcetus,  at  any  state  of  utero-gestation,  any  medi- 
cine,*' etc.  It  is  urged  that  the  term  "utero-gestation"  is 
not  synonymous  with  "pregnancy,"  that  there  may  be 
gestation  in  the  fallopian  tube  and  hence  that  the  allega- 
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tion  is  essential.  We  think,  however,  that  the  use  of  the 
words  "at  any  stage  of  ntero-gestation,"  in  the  statute, 
means  at  any  stage  of  pregnancy.  At  common  law  it  was 
thought  that  a  person  could  not  be  guilty  of  abortion 
unless  the  pregnant  woman  was  quick  with  child.  The 
clause  here  considered  was  evidently  inserted  in  the 
statute  to  avoid  the  perplexing  and  doubtful  questions 
which  might  be  raised  as  to  the  time  of  "quickening'' 
under  this  view  of  the  law.  One  of  the  definitions  of  the 
word  utero-gestation  given  by  the  Standard  dictionary,  by 
the  Century  dictionary,  and  by  Webster,  is  "pregnancy," 
and  this  is  the  sense  in  which  it  is  used  in  this  connection. 
We  think  therefore  that  the  indictment  was  not  defective 
for  the  lack  of  such  allegation. 

The  second  point  made  by  the  defendant  is  that  tho 
court  erred  in  admitting  the  dying  declarations  of  Annti 
Oosch,  as  related  by  her  attending  physician.  Dr.  Cam- 
eron. It  is  said  that  this  evidence  is  inadmissible  for  two 
reasons:  Because  it  is  not  competent  under  the  charge  in 
this  case,  and  because  no  sufficient  foundation  was  laid  for 
its  introduction. 

For  convenience,  we  will  consider  the  second  of  these  ob- 
jections first.  It  is  said  that  Miss  Gosch  was  under  the 
influence  of  opiates  when  she  made  the  statements;  that 
the  declarations  were  made  on  Monday ;  that  she  died  on 
Tuesday  at  6 :  10  P.  M.,  and  that  she  is  not  shown  to  have 
given  up  hope  or  to  have  been  in  fear  of  immediate  death. 
It  appears  from  the  evidence  that  the  attending  physician 
was  called  upon  Thursday,  the  15th  day  of  March;  that 
he  visited  her  that  day  and  twice  a  day  thereafter  until 
Monday ;  that  on  Monday  afternoon,  about  2  or  3  o'clock, 
after  an  examination  and  consultation  with  another  phy- 
sician who  had  been  called  for  the  purpose,  he  told  her 
that  she  was  going  to  die.  The  witness  was  asked  by  the 
court :  "Q.  What  did  she  sav  when  vou  told  her  she  was 
going  to  die,  with  reference  to  her  dying?  A.  I  think  she 
cried  some,  and  asked  me  if  there  was  anything  more  that 
could  be  done,  if  I  remember  right.     Q.  What  did  you 
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say?  A.  I  told  her  no;  that  ain-thing  I  could  do  would 
make  her  worse."  The  wituess  testifies  that  her  mind  wa^ 
clear  at  the  time  he  had  this  talk  with  her,  and  that  she 
answered  questions  rationally.  The  patient  had  hovu 
suffering  severely  for  s(»veral  days.  A  consultation  of 
physicians  had  been  had,  and  the  result  of  the  consulta- 
tion had  just  been  told  her.  She  showed  a  realization  of 
the  solemn  fact  that  had  just  been  communicated,  and, 
upon  asking  if  anything  more  could  be  done,  was  again  told 
her  case  was  hopeless.  It  seems  clear  that  the  statements 
which  were  immediately  thereafter  made  to  the  doctor 
were  made  wuth  the  knowledge  and  realization  of  impend- 
ing death,  and  that  the  fact  that  she  survived  until  the* 
uext  evening  is  of  no  importance.  The  doctor  continues: 
**A.  I  a/^ked  her  what  had  been  done  to  make  her  sick,  and 
she  said  there  had  been  a  man  had  passed  an  instrumeiiT 
into  her  with  a  wire  in  it,  rubber  with  a  wire  in  it.  I 
asked  her  when  that  had  be(^n  done,  and  she  said  Monday ; 
she  thought  it  was  Monday  night.  Q.  What  further  was 
said?  A.  I  told  her  then  if  she  had  told  me  that  on  the 
start  that  I  might  have  done  something  for  her,  but  any- 
thing I  would  do  at  this  time  would  only  h(*lp  to  mak(» 
her  worse.  Q.  Did  she  say  who  the  man  was  that  did  this? 
A.  She  said  he  was  a  man  who  traveled  for  rubber  goods 
or  instruments  of  some  kind,  said  he  was  a  traveling  man. 
Q.  What  further  did  she  say  about  it,  if  anything?  A.  T 
asked  her  if  she  was  willing  to  have  that  done.  She  said 
no;  that  he  made  her  do  it.  That  is  about  all  that  was 
said  then.  I  left  the  room  then."  It  is  urged  that  these* 
st4itements  condemn  by  sugg(*stion  and  inference.  That  no 
person  was  named^  and  that  they  might  have  been  made* 
to  protect  her  own  name  and  excuse  herself  by  throwing 
the  blame  on  some  unknown  person.  It  is  true  that  no 
pei"8on  was  named,  but  an  individual  was  described,  and 
the  time  and  manner  of  the  unlawful  act  was  narrate*'! 
The  jury  were  entitled  to  consider  the  dechi  rat  ions  i-^ 
connection  with  the  other  evidence  in  determining  tijc 
identity  of  the  guilty  individual,  and  the  cause  of  death. 
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The  defendant's  second  contention  is  that  the  dying  dec- 
laration* were  not  competent  evidence,  for  the  reason  that 
this  is  a  prosecution  for  procuring  an  abortion,  and  the 
death  of  the  deceased  is  not  the  subject  of  the  charge; 
that  the  death  of  the  woman  in  such  a  case  sl&  this  is 
only  incidentally  involved  and  is  not  the  gravamen  of  the 
offense.  Some  text-writers,  but  not  all,  lay  down  this 
rule,  and  there  seems  to  be  a  substantial  conflict  in  the 
decisions  of  the  courts  with  reference  to  whether  or  not 
dying  declarations  are  admissible  in  cases  of  this  nature. 
The  conflict,  however,  seems  to  be  more  apparent  than 
real,  depending  largely  upon  the  particular  language  used 
in  the  different  statutes  relating  to  the  offense  of  procur- 
ing an  abortion  or  of  causing  death  while  in  the  com- 
mission of  an  abortion.  The  earlier  cases  seem  to  adhere 
to  the  rule  stated,  and  the  later  to  take  the  opposite  view. 
The  fundamental  distinction  between  the  cases,  or  at  least 
between  those  which  are  best  considered,  is  that  under  one 
class  of  statutes  the  offense  is  punishable  whether  death 
occurs  or  not,  and  in  the  other  class  the  crime  defined  is 
not  committed  unless  death  ensues  as  a  result  of  the  oper- 
ation. The  section  under  which  the  conviction  Avas  had 
in  this  case  appears  as  section  6,  ch.  2,  of  the  criminal 
code.  The  act  establishing  a  criminal  code  was  enacted  as 
a  whole,  with  the  various  subjects  of  which  it  treats  classi- 
fied and  subdivided  into  chapters  at  the  time  of  its  enact- 
ment. Chapter  2  is  entitled  "Homicide  and  Fosticide," 
and  consists  of  four  sections;  sections  3,  4,  5  and  6,  de- 
fining, respectively,  the  crimes  of  murder  in  the  first  de- 
gree, murder  in  the  second  degree,  manslaughter,  and 
foeticide  and  homicide  in  committing  the  same.  Chapter 
6  of  the  criminal  code  is  entitled,  "Attemi>ts  and  In- 
ducements to  Poisoning  and  Abortion,"  and  under  this 
chapter  is  found  section  39,  which  provides  in  substance 
for  the  punishment  of  any  person  who  shall  attempt  un- 
lawfully to  procure  an  abortion  by  the  use  of  drugs  or 
instruments. 

So  far  as  the  intention  of  the  legislature  may  be  gathered 
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from  the  manner  of  classification  and  the  context  of  these 
sections  of  the  statute,  the  administering  of  drugs  or  other 
substance,  or  the  using  of  instruments  with  the  intent  to 
procure  an  unlawful  miscarriage,  falls  under  one  class 
of  offenses,  while  causing  death  by  the  use  of  such  methods 
falls  under  another.  Under  section  39  the  unlawful  use 
of  instrumentalities  to  procure  a  miscarriage  is  the  gist  of 
the  offense  and  the  subject  of  the  charge,  while  under 
section  6  no  punishment  is  provided  unless  in  case  of  the 
death,  either  of  the  vitalized  embryo,  or  foetus,  or  mother, 
so  that  death  is  the  subject  matter  with  which  this  section 
is  concerned,  and  causing  death  is  the  crime  denounced 
thereby.  If  the  legislature  had  provided  that  in  case  of 
the  death  of  the  vitalized  embryo  or  foetus,  or  mother,  the 
•>:uilty  person  should  be  deemed  guilty  of  manslaughter 
and  imprisoned  in  the  penitentiary,  this  would  not  make 
death  any  more  the  subject  of  the  inquiry  than  it  is  as 
the  section  now  stands.  This  is  what  was  actually  done  in 
the  case  of  section  93  of  the  criminal  code,  where  a  punish- 
ment is  provided  for  interfering  with  railroad  tracks  or 
bridges,  or  placing  obstructions  upon  the  rails,  and  it  is 
provided  that,  if  any  person  dies  from  the  result  of  such 
acts,  the  guilty  person  shall  be  deemed  guilty  of  murder 
in  the  first  degree  or  second  degree,  or  manslaughter,  ac- 
cording to  the  nature  of  the  offense.  In  the  case  of  train 
wTecking,  as  in  the  case  of  using  instruments  or  drugs  to 
procure  an  abortion,  there  is  a  special  statute  concerned 
with  the  manner  of  procuring  death  or  the  instruments  by 
which  it  is  caused,  and  a  punishment  provided  in  the  event 
that  death  ensues  from  the  wrongful  act.  Causing  the 
death  in  both  instances  is  the  subject  matter  of  the  sec- 
tions which  provide  for  punishment  in  the  case  of  death, 
and  in  charges  brought  under  such  provisions  death  is 
clearly  the  subject  of  the  charge.  Davis  v.  State^  51  Neb. 
301 ;  People  v.  Commonwealth ^  87  Ky.  487.  The  defend- 
ant insists  that  our  statute  is  copied  almost  verbatim  from 
the  laws  of  Ohio,  and  that  that  state  has  decided  that 
dying   declarations   are   not   admissible   in   proceedings 
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brought  under  this  section.  In  that  state,  at  the  time  of 
the  decision  cited,  there  was  a  separate  act  covering  the 
crime  of  abortion,  the  second  section  of  which  is  almost 
identical  with  the  section  under  consideration.  In  Sfafr 
V.  Barker,  28  Ohio  St  583,  the  defendant  was  indicted  for 
manslaughter  while  in  the  commission  of  an  unlawful  act 
by  using  certain  means  with  the  intent  to  procure  an 
abortion.  The  court  held  that,  if  the  cause  had  proceeded 
to  trial  and  the  evidence  shown  that  the  death  of  the 
woman  was  occasioned  by  using  instruments  to  produce 
an  abortion,  there  could  have  been  no  conviction  for  man- 
slaughter, because  the  evidence  showed  that  another  crime 
had  been  committed  for  which  there  was  a  separate  and 
specific  punishment,  but  held,  further,  that  the  indict- 
ment did  not  show  all  the  elements  of  the  crime  under  the 
abortion  act,  and  therefore  the  indictment  was  good.  In 
a  later  Ohio  case,  Stdte  v.  Harper,  35  Ohio  St.  78,  the  de- 
fendant was  indicted  under  the  abortion  act,  the  first 
count  charging  the  unlawful  use  of  an  instrument  with 
intent  to  produce  an  abortion  and  the  consequent  destruc- 
tion of  the  vitalized  embryo,  and  the  second  count  charging 
that  by  the  use  of  an  instrument  with  the  same  intent  the 
death  of  the  mother  was  caused.  On  the  trial  the  state 
attempted  to  prove  the  dying  declarations  of  the  mother, 
which  were  excluded  by  the  court.  In  the  opinion  of  the 
supreme  court  it  is  said:  "This  was  an  indictment  for 
unlawfully  using  an  instrument  with  the  intent  of  produc- 
ing an  abortion,  and  not  an  indictment  for  homicide. 
*  *  *  The  death  of  R.  G.  was  not  the  subject  of  the 
charge  and  the  de^ith  was  alleged  only  as  a  consequence 
of  the  illegal  act  charged,  which  latter  was  the  only  sub- 
ject of  investigation."  This  is  all  that  was  said  upon  the 
question.  The  question  under  investigation  is  therefore 
decided,  but  not  discussed,  in  this  opinion.  It  may  be 
said  further,  that,  since  this  consideration  of  the  statute 
was  made  by  the  supreme  court  of  Ohio  several  years 
after  the  adoption  of  our  criminal  code,  the  rule  that, 
where  we  adopt  a  statute  from  another  state,  we  also  adopt 
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the  construction  placed  upon  the  statute  by  the  courts  of 
that  state,  does  not  apply.  Moreover,  as  we  have  seen, 
when  the  section  was  adopted  iu  substance  in  this  state, 
the  crime  was  classified  as  a  species  of  homicide.  In  our 
opinion,  there  seems  to  be  no  sound  reason  for  the  rule 
in  snch  a  case  as  this  under  a  statute  such  as  ours. 

While  the  statutes  in  the  following  states  are  not  iden- 
tical in  language  with  that  of  this  state,  nor  with  those 
of  each  other,  their  highest  courts  have  held  such  declara- 
tions admissible  in  cases  of  prosecution  for  death  caused 
by  the  use  of  means  to  procure  unlawful  abortion,  and  we 
prefer  to  adopt  such  rule.  The  states  whose  courts  take 
this  view  are  Indiana,  Wisconsin,  Minnesota,  Michigan, 
Iowa,  Kentucky  and  New  Jersey.  State  v.  Pearce,  56 
Minn.  226;  Montgomery  t\  State,  SOInd.  338;  State  v, 
Baldwin,  79  la.  714 ;  State  v.  Lceper,  70  la.  748 ;  State  v. 
Dickinson^  41  Wis.  299;  People  v.  Commonwealth ,  87  Ky. 
487;  People  t?.  Lonsdale,  122  Mich.  388;  1  Elliott,  Evi- 
dence, sec.  353.  In  a  New  Jersey  case.  State  v.  Meyer, 
64  N.  J.  Law,  382,  it  was  held  that  dying  declarations  in 
a  case  where  the  defendant  was  charged  with  using  an  in- 
strument upon  the  person  of  a  pregnant  woman  with  th(» 
intent  to  cause  a  miscarriage  were  inadmissible,  but  the 
reason  given  by  the  court  for  this  conclusion  was  that, 
as  the  statute  then  stood — it  having  recently  been  changed 
— death  was  no  longer  an  essential  element  of  the  crime, 
and  therefore  the  dying  declarations  of  the  deceased  were 
inadmissible. 

A  consideration  of  the  reason  for  the  rule  admitting 
dying  declarations  shows  that  there  is  no  logical  ground 
for  the  distinction  which  has  been  attempted  to  be  drawn 
with  reference  to  their  admissibility.  The  two  reasons 
upon  which  the  rule  rests  are:  On  account  of  necessity, 
since  in  many  cases  the  first  clue  to  the  person  guilty  of 
the  homicide  is  procured  by  the  dying  declaration  of  the 
wounded  person,  and  often,  but  for  this  evidence,  justice 
wonld  miscarry  and  guilt  go  unpunished;  and,  second, 
20 
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because  in  the  near  approach  of  death  and  in  the  thought 
of  dissolution,  all  temptations  to  falsify  or  motives  to  tell 
other  than  the  truth  are  removed  from  the  mind,  and 
the  solemnity  of  the  occasion  supplies  a  sanction  equal  to 
that  of  an  oath.  These  being  the  grounds  upon  which  the 
rule  of  admissibility  rests,  the  necessity  is  just  as  urgent 
and  the  solemnity  of  the  occasion  just  as  great  in  a  ca^e 
where  a  woman  is  dying  from  the  result  of  an  unlawful 
operation,  as  if  she  were  in  the  same  condition  as  the 
result  of  the  commission  of  any  other  unlawful  act,  such 
as  from  an  assault  made  by  a  burglar  while  committing 
burglary,  or  by  a  robber  in  the  act  of  robbery. 

Aside  from  the  dying  declarations,  it  would  seem  as  if 
there  was  sufficient  evidence  to  convict  the  defendant. 
The  evidence  is  uncontradicted  that  he  admitted  to  the, 
sheriflf  and  to  the  county  attorney  that  he  had  become 
acquainted  with  the  deceased,  had  kept  company  with  her 
to  some  extent,  and  had  upon  several  occasions  shortly 
before  the  act  of  abortion  had  sexual  intercourse  with 
her;  that  she  had  called  him  by  telephone  while  he  was 
at  a  neighboring  town,  and  informed  him  that  her  men- 
strual period  had  passed  and  that  she  was  worried  about 
it;  that  he  then  went  to  Kearney,  procured  a  room  in  a 
hotel,  and  took  her  there  with  the  intention  of  procuring 
an  abortion  by  the  insertion  of  instruments;  that  while 
in  the  room  for  this  purpose  they  were  disturbed  by  a 
bell  boy  sent  by  the  proprietor  of  the  hotel,  who  objected 
to  the  defendant  taking  a  woman  to  his  room;  that  the 
next  day  he  went  to  her  home,  and  took  with  him  a  spec- 
ulum and  some  catheters  for  the  purpose  of  performing 
the  operation ;  that  he  attempted  to  insert  a  catheter  for 
some  time,  but  failed,  and  that  afterwards  the  deceased 
w^ent  up  stairs,  and  returned  with  a  small  catheter  with 
a  wire  in  it,  and  that  he  used  it,  and  afterwards  bent  the 
wire  and  threw  it  away.  Upon  cross-examination,  how- 
ever, this  witness  stated  that  the  defendant  at  the  time 
he  made  these  admissions  denied  having  accomplished  the 
abortion  himself,  but  stated  that  the  deceased  woman. 
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when  she  came  down  stairs,  said  that  "she  thought  hIw 
had  done  it."  The  evidence  also  shows  that  a  speculum 
and  three  catheters  were  found  in  his  valise  when  he  was 
arrested,  and  that  he  had  these  articles  in  his  possession 
at  about  the  time  of  the  unlawful  act.  The  only  question 
upon  which  there  -seems  to  be  any  doubt  is  whether  the 
actual  insertion  of  the  catheter  into  the  womb  was 
p<»rformed  by  the  defendant  himself  or  by  the  deceased 
under  his  suggestion,  advice,  and  procurement,  and  fol- 
lowing his  unsuccessful  efforts  to  obtain  the  same  result. 
Taking  these  admissions  in  connection  with  the  other  evi- 
dence in  the  case,  it  would  seem  that  the  verdict  had 
sufficient  evidence  to  support  it,  even  if  the  dying  declara- 
tions had  been  excluded. 

The  judgment  of  the  district  court  is 

Affirmed. 


Samubl  E.  Poster  v.  State  of  Nebraska. 

Fnjia)  June  7,  1907.    No.  15,097. 

1.  Criminal  Law:  Continuance.    The  defendant  made  an  application 

for  a  continuance,  setting  forth  fully  what  he  believed  the  absent 
witnesses  would  swear  to  if  present.  The  state  offered  to  admit 
that  the  witnesses,  if  present,  would  testify  as  stated  in  the 
affidayit  Held,  Under  the  circumstances  of  the  case,  that  there 
was  no  abuse  of  discretion  on  the  part  of  the  court  iti  overruling 
the  motion  for  continuance.    Catron  v.  State,  52  Neb.  389. 

2.  :  Venue.    Evidence  examined  on  the  question  of  venue,  and 

lield  to  be  sufficient  to  sustain  the  verdict  of  the  Jury  that  the 
crime  was  committed  in  Keya  Paha  coutity. 

Error  to  the  district  court  for  Keya  Paha  county: 
jAJiES  J.  Harrington,  Judge.    Affirmed, 

J.  A.  DouglaSy  for  plaintifif  in  error. 

W.   T,   Thompson y  Attorney   General,   and   Cfrant   G. 
Martin^  contra. 
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Letton,  J. 

Samuel  E.  Foster  was  convicted  in  the  district  court 
for  Keya  Paha  county  of  stealing  six  horses,  the  property 
of  Stillman  O.  Lewis,  and  was  sentenced  to  imprisonment 
in  the  pentitentiary.  Foster  was  a  dealer  and  trader  in 
horses  who  lived  in  Rock  county.  Lewis,  the  owner  of  the 
horses,  lives  in  Keya  Paha  county,  a  short  distance  from 
the  South  Dakota  line,  his  pasture  fence  extending  to  the 
boundary  line.  Just  north  of  his  place  a  township  is 
fenced  in  as  a  pasture,  and  is  known  as  the  "Laird  pas- 
ture.'^ Lewis  testifies  that  the  last  time  he  saw  his  horses 
was  in  his  own  pasture  on  the  30th  of  March,  and  upon 
the  first  of  April,  which  was  Sunday,  he  testifies  he  fed 
them  hay.  Before  this  time  the  Laird  pasture  fence  had 
been  broken  down  and  the  horses  had  been  ranging  in  that 
l)a8ture,  but  had  been  brought  back  from  tliere  about  the 
19th  of  March.  This  testimony  is  corroborated  as  to  time 
by  Mrs.  Lewis,  who  says  she  saw  the  horses  in  their  pas- 
ture on  the  27th  day  of  March.  She  fixes  this  date  as  be- 
ing the  day  when  Mr.  Lewis  took  her  to  Bassett  to  take 
the  train  to  Iowa,  she  having  received  a  message  that  her 
mother  was  seriously  ill.  Lewis  is  also  corroborated  by 
the  testimony  of  John  Lewis,  a  young  man  who  worked 
for  him  in  March  and  April,  who  said  he  saw  the  horses 
on  Friday,  the  last  week  in  March ;  that  he  left  the  place 
on  Saturday,  and  came  back  on  Monday,  and  helped  feed 
them  that  evening.  Lewis  apparently  did  not  miss  the 
horses  until  about  the  10th  of  April,  and  did  not  succecnl 
in  finding  them  until  early  in  June,  when  he  found  that 
several  of  them  had  been  driven  to  Ord,  in  Valley  county, 
by  Foster  and  sold  there  by  him.  Foster,  in  accounting 
for  his  possession  of  the  horses,  testified  that  about  the 
L  first  of  April  he,  with  one  Rupert,  went  to  South  Dakota 

to  look  for  some  horses  belonging  to  one  Smith  which 
were  missing;  that  he  stayed  all  night  at  a  place  known 
as  the  "Connora  ranch";  that  while  there  he  met  a  man 
called  Sloeagle,  who  asked  him  and  Rupert  to  drive  these 
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horses,  with  three  others,  down  to  Rock  county  for  him; 
that  he  did  so,  and  that  afterwards  Sloeagle  came  to  Fos- 
ter's place  in  Rock  county,  and  that  he  bought  the  horses 
from  Sloeagle  at  that  time  and  took  a  bill  of  sale  for  them, 
but  it  is  shown  that  he  afterwards  made  false  statements 
as  to  how  he  came  into  possession  of  them,  and  otherwise 
acted  in  a  manner  inconsistent  with  innocence.  It  seems 
that  Rupert,  the  man  who  was  with  Foster,  afterwards 
pleaded  guilty  to  stealing  these  horses  in  Keya  Paha 
county,  but  his  deposition  was  taken  in  this  case,  and  he 
testifies  that  the  horses  were  taken  from  the  Laird  pasture 
in  South  Dakota,  and  not  from  the  farm  of  Lewis  in  Keya 
Paha  county,  Nebraska. 

The  first  point  made  is  that  the  court  erred  in  refusing 
the  application  of  the  defendant  for  a  continuance.  The 
defendant  was  arrested  in  July  and  confined  in  jail  until 
November,  when  lie  procured  bail  and  was  released.  On 
December  3  district  court  convened,  and  an  information 
was  filed,  which  w^as  quashed  upon  motion.  A  new  com- 
plaint was  filed  the  next  day,  a  preliminary  hearing  had 
and  an  information  filed.  An  application  for  continuance 
was  then  made  by  the  defendant,  which  set  forth  specifi- 
cally the  names  of  certain  witnesses  and  the  facts  to 
which  they  would  testify  if  present  in  court,  together  with 
a  showing  of  diligence  upon  his  part  in  attempting  to  pro- 
cure the  evidence.  The  evidence  set  forth  in  the  affidavit, 
if  believed,  would  tend  to  corroborate  the  defendant's  tes- 
timony. It  w-as  alleged  that  the  witnesses  named  would 
testify  that  the  defendant  bought  the  horses  from  Sloeagle 
after  having  been  employed  by  him  to  drive  the  horse.4 
from  Tripp  county.  South  Dakota,  to  Rock  county,  Ne- 
braska; that  he  was  seen  by  one  of  the "  witnesses  to  pay 
Sloeagle  for  the  horses ;  that  he  had  been  employed  by  one 
Sidney  Smith  to  go  into  South  Dakota  and  search  for 
certain  horses  owned  by  Smith,  and  that  these  horses  were 
later  found  southwest  of  Springview,  in  Keya  Paha 
county ;  and,  further,  that  one  Reynolds  would  testify  that 
in  the  summer  of  1906  Mr.  Lewis,  the  owner  of  the  horses, 
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told  him  that  his  horses  were  ninuing  in  the  Laird  pas- 
ture in  South  Dakota;  that  he  did  not  miss  them  until 
about  the  10th  of  April,  and  that  he  sup])osed  the  horses 
were  in  that  pasture  until  he  missed  them.  Upon  this 
motion  being  filed,  the  state  admitted  that  the  persons 
would  testify  as  set  forth  tn  the  showing,  and  th(»reupon 
the  application  was  denied.  Tlie  statements  of  what  the 
witnesses  would  testify  to  if  present  were  read  in  evidence. 
It  does  not  appear  that  there  was  an  abuse  of  discretion 
on  the  part  of  the  trial  court  in  this  ruling.  In  tlie  main, 
the  testimony  offered  was  merely  corroborative  of  that  of 
Foster  and  of  Rupert,  and  was  probably  considered  by 
the  jury  of  as  much  weight  as  if  it  had  been  given  by 
deposition.  Under  our  former  holdings  the  ruling  was 
not  erroneous.    Catron  v.  State,  52  Neb.  389. 

The  principal  contention  made  by  the  def(»ndant  is  that 
the  evidence  is  not  sufficient  to  show  that  the  horses  were 
stolen  in  Nebraska.  After  an  examination  of  the  evidence 
it  seems  impossible  to  doubt  that  the  defendant  was  con- 
cerned in  the  stealing  of  the  horses.  If  the  testimony  of 
the  defendant  and  his  witnesses  is  to  be  believed,  the 
horses  were  taken  in  South  Dakota,  and  he  was  not  guilty 
of  the  crime  charged,  in  this  state,  but  the  jury  were  en- 
titled to  give  more  credit  to  the  testimony  of  Mr.  and 
Mrs.  Lewis  and  John  Lewis  that  the  horses  were  in  the 
Lewis  pasture  about  the  1st  of  April,  than  to  the  story  of 
the  defendant's  witnesses,  even  though  it  is  not  entirely 
clear  but  that  it  might  Imve  been  possible  for  the  horses 
to  have  strayed  into  the  I^aird  pasture  about  that  time. 
It  was  for  the  jury  to  determine^  which  of  these  witnesses 
were  most  worthy  of  credit,  and  there  is  sufficient  evi- 
dence to  sustain  the  verdict  upon  the  question  of  venue. 

It  is  contended  there  was  error  in  admitting  the  record 
of  the  conviction  of  Rupert  for  stealing  these  with  other 
horses.  This  was  done,  however,  to  rebut  the  statements 
in  his  deposition  that  he  had  taken  them  in  South  Dakota, 
by  showing  that  he  had  pleaded  guilty  to  taking  them  i?. 
Nebraska.    It  may  also  be  said  that  the  slierifif,  Cottrel, 
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when  called  for  the  state,  was  allowed  to  testify  without 
objection  that  he  took  Rupert  to  the  Lincoln  pentitentiary, 
and  that  Rupert  had  pleaded  guilty  to  stealing  the  Raymus 
liorses,  and  upon  cross-examination  defendant's  counsel 
drew  out  the  fact  that  Rupert  pleaded  guilty  to  stealing 
not  only  the  three  Raymus  horses,  but  the  six  Lewis  horses, 
which  were  included  in  the  information  in  this  case,  so 
that  the  same  fact  was  already  before  the  jury  without 
objection. 

Complaint  is  made  because  the  court  refused  certain 
instructions  relating  to  venue.  It  is  apparent,  however, 
that  one  of  the  main  issues  that  was  litigated  at  the  trial 
was  whether  the  horses  were  taken  in  Nebraska  or  South 
Dakota,  and  the  jury  were  instructed  at  defendant's  re- 
quest that  one  who  steals  property  in  another  state  and 
brings  the  same  into  this  state  cannot  be  found  guilty  of 
larceny  in  Nebraska,  as  well  as  being  instructed  by  the 
court  upon  its  own  motion  that  one  of  the  material  alle- 
gations that  the  state  must  prove  was  that  the  horses  were 
taken  at  the  time  and  place  alleged  in  the  information. 
We  think  the  question  as  to  venue  was  fully  understood 
by  the  jury. 

We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 


Statb,  bx  rbl.  Lucius  E.  Mann  bt  al.,  appellants,  v. 

WiLUAM  A.  Clakk,  appellee. 

FiMa>-  June  7,  1907.    No.  14,860. 

1.  County  Warrants:  Payment.  A  county  warrant  Issued  against  the 
general  fund  of  a  certain  year  is  not  payable  out  of  the  general 
fund  of  a  subsequent  year,  unless  included  in  the  estimate  of  the 
latter  year,  or  unless,  after  deducting  the  items  included  in  such 
estimate,  sufficient  remains  to  pay  such  warrant. 
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2.  Counties:  General  Pi^xd.  The  amount  received  by  the  county  treas- 
urer as  interest  from  depository  banks  should  be  credited  to  the 
general  fund  of  the  county  immediately,  on  its  receipt,  and  can  be 
disbursed  only  as  other  moneys  belonging  to  that  fund. 

Appeal  from  the  district  court  for  Loup  county:  Jambs 
R.  Hanna,  Judge.    Affirmed. 

A.  8^  MooYiy  for  appellants. 

G.  I.  Bragg  and  A.  M.  Robbins,  contra. 

DUPFIB,  C. 

Plaintiffs  and  appellants  constitute  the  board  of  county 
(commissioners  of  Loup  county.  Clark,  the  appellee,  is 
treasurer  of  the  county  and  has  occupied  the  office  since 
January,  1904.  Following  the  custom  of  his  predecessors, 
tlie  treasurer  had  prorated  the  interest  received  from  the 
several  banks  where  the  funds  of  the  county  were  de- 
posited,  and  credited  the  same  to  the  several  funds  from 
which  the  interest  was  derived.  Section  10871,  Ann.  St., 
provides  that  "all  interest  on  such  moneys  be  credited  by 
the  county  treasurer  directly  to  the  account  of  the  general 
fund  of  the  county."  At  a  meeting  of  the  board  of  county 
commissioners  held  on  August  21,  1905,  the  board  adopted 
a  resolution  requiring  the  treasurer  to  credit  the  general 
fund  of  the  county  for  1905  with  all  interest  theretofore 
credited  to  the  several  funds  from  which  such  interest  liad 
been  derived,  but  Clark,  instead  of  complying  literally 
with  the  order  of  the  commissioners,  after  crediting  the 
interest  in  question  to  the  general  fund  of  the  county,  ustnl 
it  to  pay  outstanding  warrants  issued  in  1903  and  1904, 
instead  of  the  warrants  of  1905,  to  the  payment  of  which 
the  commissioners  insist  the  interest  should  be  applied. 

In  answer  to  an  alternative  writ  of  mandamus  issueil 
by  the  district  court  on  the  application  of  the  commission- 
ers, Clark,  among  other  matters,  states  that  at  the  time 
the  plaintiffs  made  the  order  above  referred  to  there  were 
filed  against  the  general  fund  of  1903  unallowed  claims 
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amounting  to  $368.58,  and  against  the  general  fund  of 
1904,  1442.48;  that  the  levy  for  said  years  had  been  en- 
tirely exhausted,  and  no  provision  made  in  any  manner  by 
which  the  unallowed  claims  could  be  paid,  and  that  said 
unallowed  claims  were  all  proper  charges  against  said 
fund;  that  warrants  had  also  been  drawn  against  said 
funds  which  were  outsanding  and  unpaid  at  the  time  of  the 
order,  and  that  he  had  credited  the  interest  in  question  to 
the  general  fund  of  those  years,  and  had  paid  out  the  sums 
ordered  to  be  transferred  on  warrants  drawn  against  the* 
levy  for  the  general  fund  of  1903-1904.  The  district  court 
refused  to  award  a  peremptory  mandamus  and  dismisse<l 
the  plaintiffs'  petition,  and  from  this  order  and  judgment 
the  plaintiffs  have  appealed. 

From  the  above  statement  it  will  be  seen  that  tlie  ques- 
tion to  be  determined  is  wliether  depository  intt^rest  re- 
ceived by  a  county  treasurer  during  tlie  velars  1903  and 
1904  should  be  applied  to  the  payment  of  oustanding  war- 
rants issued  against  the  general  fund  of  the  county  dur- 
ing those  years,  or  whether  the  county  board  may  of  right 
direct  it  to  be  applied  to  the  payment  of  warrants  issued 
against  the  general  fund  of  the  county  in  the  year  1905,  it 
not  being  showm  that  the  outstanding  warrants  of  1903 
and  1904  had  been  included  in  the  annual  estinmte  of  the 
expenses  of  the  county  for  the  year  1905.  Subdivision  VI, 
sec.  4443,  Ann.  St.,  defining  the  duties  of  county  boards, 
is  as  follows:  "At  their  regular  meeting  in  January  of 
(*ach  year  to  prepare  an  estimate  of  the  nec(\ssary  expenses 
()f  the  county  during  the  ensuing  year,  the  total  of  which 
shall  in  no  instance  exccH^d  the  amount  of  taxes  author- 
ized by  law  to  be  levied  during  that  year,  including  the 
amounts  necessary  to  meet  outstanding  indebte<lness,  as 
evidenced  by  bonds,  coupons,  or  warrants  legally  issued; 
and  such  estimate,  containing  the  items  constituting  the 
amounts,  shall  be  entered  at  large  upon  their  records  and 
published  four  successive  weeks  before  the  levy  for  that 
year  in  some  newspaper  published  and  of  general  circula- 
tion in  the  county,  or  if  none  is  published,  then  in  some 
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newspaper  of  general  circulation  therein;  and  no  levy  of 
taxes  shall  be  made  for  any  other  purpose  or  amounts  tlnin 
are  specified  in  such  estimate  a«  published,  but  any  it;»ni 
or  amount  may  be  stricken  from  such  estimate,  or  reduced, 
at  the  time  the  levy  is  made.''  In  State  v.  Harvcf/,  12  Neb. 
31,  this  section  was  considered  by  this  court.  Hitchcock 
applied  to  the  court  for  a  mandamus  to  compel  Harvey, 
the  treasurer  of  Furnas  county,  to  pay  a  registered  war- 
rant of  that  county  for  the  year  1879,  without  preferring 
the  warrants  of  1880  to  the  Tvarrants  of  1879,  previously 
registered,  in  disbursing  the  revenue  of  the  year  1880 
collected  by  it.  Judge  Lake,  who  wrote  the  opinion,  after 
(juoting  the  provisions  of  the  statute  above  set  out,  said : 
"In  these  provisions  we  see  that  the  commissioners  arc^ 
required  to  distinctly  specify  the  very  purposes  for  which 
they  levy  taxes  for  each  current  year.  And  one  of  the 
purposes  which  they  are  authorized  to  consider  and  levy 
for  is  the  outstanding  indebtedness  of  the  county,  evi- 
denced by  its  warrants  legally  issued  in  former  years.  The 
warrant  in  question  was  issued  July  8,  1879,  and  against 
the  lew  for  that  vear,  but  it  is  not  shoicti  that  the  indebted- 
ness  it  evidenced  entered  into  the  estimate  for  the  levy  of 
1880,  out  of  ivhich  the  relator  seeks  to  have  it  paid.  Nor 
does  it  even  appear  that  there  was  any  reason  why  it 
should  have  been  a  part  of  that  estimate,  ample  provision 
already  having  been  made  by  the  levy  of  1879,  the  year  in 
which  it  was  drawn,  as  shown  by  the  unexpended  balance 
indorsed  on  the  warrant  itself.  Now,  the  law  requiring 
an  itemized  estimate  to  be  made  of  the  requisite  amounts 
to  be  raised  by  taxation  for  county  purposes,  is  it  not  a 
reasonable  inference,  from  this  fact  alone,  that  the  legis- 
lative intent  was  that  the  funds  realized  from  the  levy 
should  be  devoted  to  those  purposes?  It  certainly  could 
not  have  been  intended  that  objects  thus  provided  for 
should  be  postponed  to  such  as  were  not  included  in  the 
yearly  estimate."  The  conclusion  arrived  at  by  the  court 
was  that,  where  the  estimate  does  not  include  outstanding 
warrants  of  preceding  years,  the  fund  arising  from  the 
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levy  of  the  present  year  cannot  be  legally  used  to  pay  war- 
rants of  preceding  years,  not,  at  least,  until  all  the  ex- 
penditures contemplated  by  the  yearly  estimate  for  the 
present  year  have  been  made.  There  is  nothing  in  the 
record  showing  that  the  warrants  drawn  and  still  unpaid 
by  Loup  county  against  the  levy  of  1903-1904  had  been  in- 
cluded in  the  estimate  made  by  the  county  board  for  the 
year  1905,  and,  this  being  so,  the  treasurer,  under  the 
holding  in  State  v.  Harvey,  supra,  was  not  authorized  to 
use  funds  derived  from  the  levy  of  1905  in  payment  of 
warrants  issued  in  1903  and  1904.  If  he  was  not  author- 
ized to  use  the  general  fund  of  the  county  levied  for  the 
years  1903  and  1904  to  pay  warrants  issued  against  the 
levy  of  1905,  could  he  use  any  money  properly  belonging 
to  these  funds  for  that  purpose?  We  think  not.  If  the 
interest  received  from  the  depository  banks  during  the 
years  1903  and  1904  had  been  properly  credited,  it  would 
have  become  a  part  of  the  general  county  fund  of  these 
years,  as  much  so  as  the  money  derived  from  the  tax  levy 
then  made,  and  could  be  used  only  for  the  payment  of  the 
items  included  in  the  estimate  made  for  these  years,  and 
not  for  the  payment  of  any  of  the  items  included  in  the 
estimate  of  1905. 

This,  to  us,  seems  decisive  of  the  case  and  requires  an 
affirmance  of  the  judgment  appealed  from,  and  we  so 
recommend. 

Epperson  and  GtoOD,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  appealed  from  is 

Affirmed. 
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Edward  Youni;,  appellee,  v.  Chi  Psi  Cattle  Company, 

appellant. 

Filed  June  7,  1907.    No.  14,868. 

Principal  and  Agent:  Liability  for  Acts  of  Employee.  A  person  or 
corporation  cannot  be  held  for  goods  sold  and  delivered  to  an  em- 
ployee in  the  absence  of  a  showing  that  he  was  authorized  to 
make  the  purchase  and  to  bind  the  employer  therefor. 

Appeal  from  the  district  court  for  Cherry  county: 
William  H.  Westover,  Judge.    Reversed, 

O.  G.  Trcdwai/y  Walcott  &  Morrissey  and  W.  E.  Oantt, 
for  appellant. 

Clarke  &  Easley,  contra. 

DUFFIE,  C. 

The  plaintiff  and  appellee,  a  merchant  at  Wood  Lake, 
Nebraska,  l)r(>iij2:ht  this  action  against  the  defendant  cor- 
poration to  recover  an  amount  claimed  to  be  due  for  goods 
sold  and  delivered.  An  itemized  bill  of  the  account  is  at- 
tached to  the  p(»tition.  Judgment  went  in  favor  of  the 
l>laintifT  for  $110.97,  and  defendant  has  appealed. 

We  think  that  the  judgment  must  be  reversed  as  being 
wholly  unsupportcHl  by  the  evidence.  One  Ed  Lewis  was 
an  emi)Ioyee  upon  the  ranch  of  the  defendant  company, 
and  the  goods  sold  were  purchased  by  him  or  by  some  em- 
ployee upon  the  ranch  on  his  direction.  It  is  true  the 
plaintiff  testified  that  Lewis  informed  him  the  goods  were 
l)urchased  for  and  on  account  of  the  cattle  company,  but 
nowhere  does  it  appear  that  he  was  empowered  to  act  for 
the  cattle  company  or  to  purchase  these  goods  on  its  ac- 
count. Some  time  prior  to  the  commencement  of  this  ac- 
tion plaintiff  rendered  a  bill  to  Lewis  for  these  same  goods, 
and  on  November  26,  1904,  O.  C.  Tredway,  secretary  and 
treasurer  of  the  company,  paid  on  said  bill  tl20,  which 
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amount  was  receipted  on  the  bill  in  the  following  words : 
'^Received  of  Ed  Lewis  by  the  hand  of  O.  C.  Tredway  the 
sum  of  $120  on  above  bill,  Nov.  26th,  1904.     (Signed)  Ed 
Young."     Plaintiff  and  his  wife  both  testify  that  at  the 
time  of  paying  this  money  Tredway  stated  that  the  re- 
mainder of  the  bill  would  be  paid  by  the  1st  of  January 
next  ensuing,  and  it  was  perhaps  upon  this  evidence  that 
the  district  court  ba«ed  its  judgment.    It  is  not  shown  or 
claimed  that  Tredway  at  the  time  admitted  that  the  com- 
pany was  responsible  for  the  goods,  or  that  they  wen* 
purchased  for  or  on  account  of  the  company,  and  he  de- 
nies in  express  terms  that  Lewis  had  authority  to  act  for 
the  company  in  the  purcliase  of  goods  or  to  pledge  the* 
credit  of  the  company  for  any  purchase.     That  the  bill 
was  originally  made  out  to  Lewis  is  a  strong  circumstance 
tending  to  show  that  the  goods  were  sold  to  him  and  on 
his  own  account.     Tlie  character  of  the  goods  sold  cor- 
roborates this  view  of  the  case,  being  mostly  family  sup- 
plies, including  shirts,  hose,  cloaking,  buttons,  handker- 
chiefs, ribbons  and  other  articles  of  wearing  apparel,  and 
supplies  for  the  table.     Again,  it  might  be  said  that  if 
Tredway,  at  the  time  of  the  payment  of  |120,  had  ac- 
knowledged liability  of  the  company,  the  suit  would  have* 
been  brought  on  an  account  stated,  and  not  for  goods  sold 
and  delivered.    If  the  goods  were  sold  to  Lewis  on  his  own 
personal  account,  the  promise  of  Tredway  to  pay  the  re- 
mainder due  would  be  void  under  our  statute  of  frauds 
and  no  liability  would  attach  to  such  a  promise. 
We  recommend  a  reversal  of  the  judgment. 

Epperson  and  Good,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 

Reversed. 
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State,  bx  bel.  William  A.  Clabk,  appellee,  v.  Wil- 
liam Vinnedge  et  al.,  appellants. 

Filed  June  7,  1907.    No.  14,888. 

1.  County  Treasurer:  Accx)untino:   Costs.    Wliile  a  county  treasurer 

should  be  required  to  account  for  the  full  amount  of  interest 
due  on  taxes  collected  by  him,  the  county  commissioners  should 
call  to  his  attention  his  failure  to  do  so  if  their  refusal  to  settle 
with  him  is  based  on  that  ground,  or  pay  the  cost  of  legal  pro- 
ceedings brought  to  compel  an  approval'of  his  bond  if  such  objec- 
tion is  not  disclosed  before  action  brought  to  require  acceptance 
and  approval  of  his  official  bond  for  a  second  term  of  the  office  to 
which  he  has  been  elected. 

2.  :  Bond:  Approval.    The  bond  of  a  county  treasurer  who  has 

been  elected  to  serve  a  second  term  should  be  approved  by  the 
board  of  county  commissioners  when  he  has  accounted,  or  stands 
ready  to  account,  for  all  funds  collected  by  him  during  his  first 
term,  and  mere  irregularities  in  disbursing  the  funds  in  his  hands 
during  his  first  term  is  not  a  valid  objection  to  his  proposed  set- 
tlement or  to  the  approval  of  his  bond  for  a  second  term,  where 
such  irregularities  occur  on  the  advice  of  the  county  attorney  and 
do  not  in  fact  cause  any  loss  to  the  county,  or  to  any  one  Inter- 
ested in  the  disbursement  of  the  funds,  and  where  the  treasurer 
has  acted  in  good  faith  in  the  discharge  of  the  duties  of  his 
office;  and  especially  is  this  true  wiien  it  Is  apparent  that  the 
action  of  the  board  is  based  on  the  refusal  of  the  treasurer  to 
comply  with  an  order  of  the  board  relating  to  the  disposition  of 
funds  in  his  hands  which  contemplates  an  illegal  disbursement 
thereof. 

Appeal  from  the  district  court  for  Loup  county: 
James  R.  Hanna,  Judge.     Affirmed  as  modified. 

A.  S.  Moon,  for  appellants. 

A.  M.  Robhins  and  (7.  /.  Bragg^  contra. 

DUFFIE,  C. 

William  A.  Clark,  the  relator,  brought  this  action 
against  William  Vinnedge,  Charles  W.  Wright  and  H.  E. 
Carter,  composing  the  board  of  county  commissioners  of 
Loup  county,  to  reijuire  them  to  approve  his  official  bond 
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as  treasurer  of  said  county  for  the  term  commencing  Jan- 
uary, 1906.  The  record  shows  that  Clark  had  served  one 
term  as  treasurer  and  was  reelected  to  the  office  at  the 
fall  election  of  1905.  During  the  January  session  of  the 
board  of  county  commissioners  he  filed  with  them  a  state- 
ment of  the  doings  of  his  office  covering  the  period  from 
June  30,  1905,  the  date  of  his  last  settlement,  to  Decem- 
ber 31,  1905,  but  no  settlement  with  him  was  then  entered 
upon  by  the  county  commissioners,  the  same  being  post- 
poned from  time  to  time  at  their  request.  It  does  not 
appear  from  the  record  that  any  full  settlement  has  yet 
been  made  and  entered  of  record  by  the  county  commis- 
sioners, and  they  have  refused  to  approve  his  official  bond, 
not  on  ai'count  of  any  defect  in  the  form  thereof  or  of 
want  of  qualification  in  the  sureties  thereon,  but  on  ac- 
count of  a  matter  which  we  will  now  proceed  to  explain : 

From  the  record  in  another  case  heretofore  submitted 
to  this  court,  in  which  the  board  of  county  commissioners 
sought  a  mandamus  against  Clark,  it  appears  that  he  had. 
made  a  pro  rata  division  among  the  several  funds  in  his 
charge  of  the  interest  received  from  depository  banks,  and 
that  at  a  meeting  of  the  commissioners  held  on  August 
21,  1905,  the  board  adopted  a  resolution  requiring  him  to 
credit  the  general  fund  of  the  county  for  1905  with  all  the 
intercut  theretofore  credited  to  the  several  funds  from 
which  it  was  derived.  Instead  of  complying  literally  with 
this  resolution,  Clark  credited  the  interest  to  the  general 
fund  of  the  county  for  thc^  years  in  which  it  was  collected, 
and  used  it  to  pay  outstanding  wan'ants  drawn  against 
the  levy  of  such  years.  His  action  in  this  respect  was 
approved  by  the  district  court,  and  on  appeal  taken  by 
the  commissioners  the  judgment  of  the  district  court  wa.s 
affirmed  by  this  court.  State  v,  Clark,  ante,  p.  263.  After 
the  board  of  commissioners  had  examined  the  statement 
filed  by  the  relator,  a  motion  was  made  to  accept  and  ap- 
prove the  same  and  to  approve  his  official  bond  for  the 
ensuing  term.  Relating  to  the  proceedings  thereon  H.  E. 
Carter,  one  of  the  commissioners,  testified  as  follows:  "Q. 
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Now,  Mr.  Carter,  please  tell  the  court  what  the  board  did 
in  regard  to  the  settlement.  A.  I  think  we  compared  the 
duplicate  receipts  with  the  cash  book.  We  even  went  so 
far  as  to  consume  some  time  in  comparing  the  tax  book 
with  the  receipts  that  had  been  issued,  or  the  stubs  or 
duplicates,  for  the  purpose  of  determining  whether  the 
receipts  had  been  issued  for  the  correct  amount  as  shown 
by  the  tax  book  itself.  We  examined  all  of  the  vouchers 
of  the  disbursement,  the  bank  books  for  the  purpose  of 
determining  the  amount  of  money  deposited,  the  other  two 
members  counted  the  cash — I  believe  I  didn't  take  any 
part  in  that — ^we  tried  to  examine  all  of  the  records  that 
was  necessary  for  the  purpose  of  determining  whether  his 
recapitulation  was  correct  or  erroneous.  Q.  What  did 
the  board  find,  whether  his  account  was  correct  or  not? 
A.  Found  it  correct.  Q.  Well,  now,  you  may  state  why 
it  was  not  approved?  A.  The  reasons?  Q.  Yes,  sir.  A. 
After  the  examination  was  closed  and  the  question  was 
what,  if  anything,  would  be  done  with  the  bond,  I  made  a 
motion  tliat  the  board  accept  of  the  settlement  and  ap- 
prov<^  it,  and  accept  and  approve  the  official  bond,  Clark's 
oflicial  bond  as  county  treasurer,  and  the  other  members 
of  the  board  said  there  was  a  mandamus  suit  pending  in 
court,  and  told  me  the  nature  and  purport  of  it,  and  that, 
if  this  settlement  was  accepted  and  this  bond  approved,  it 
would  virtually  result  in  their  defeat  in  that  suit,  and 
practically  admit  that  they  had  no  cause  of  action  in  that 
suit.  The  other  members  of  the  board  held  that  Clark 
had  no  right  to  take  his  fees  out  of  the  money  as  he  col- 
lected it.  I  think  these  were  the  only  two  reasons  that 
were  presented  to  me  why  the  bonds  should  not  be  ap- 
proved. (J.  Now,  I  will  ask  you  whether  there  was  any 
reason  given  by  any  member  of  the  board  why  his  settle- 
ment was  not  accepted  and  his  bond  approved  that  there 
was  any  shortage  of  his  accounts  that  you  had  found  in 
the  examination?  A.  No,  sir."  The  following  question 
and  answer  also  appear  in  his  evidence:  "Q.  Ycm  may 
stiite  what  the  members  of  the  board  said  as  to  the  nature 
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of  the  cause  of  action?  A.  The  old  board,  some  time  in 
1905,  had  made  an  order  that  the  county  treasurer  should 
transfer  certain  moneys  on  hand  that  had  been  derived 
from  interest  on  county  deposits  to  the  county  general 
fund  of  1905,  or  the  special  general  fund,  that  they  had 
drawn  warrants  to  the  full  amount  of  that  transfer,  ^ that 
Mr.  Clark  had  failed  or  refused  to  make  the  transfer  in 
compliance  with  their  order,  and  the  board  had  com- 
luenccMi  proceedings  in  mandamus  to  compel  him  to  com- 
ply with  the  terms  of  their  order,  and  the  other  members 
of  the  board  claimed  that,  if  they  accepted  his  settlement 
and  approved  of  his  official  bond,  it  would  be  admitted 
that  everything  was  correct,  and  that  they  would  be  de- 
feated in  that  suit.  I  tried  to  explain  my  opinion  to  them, 
that  it  was  simply  a  legal  question  to  be  presented  to  the 
court,  but  they  took  a  different  view,  and  consequently 
we  didn't  agree."  The  following  appears  from  the  evi- 
dence of  the  county  clerk :  "Q.  Did  you  hear  the  reasou 
given  for  disapproving  the  bond  and  the  settlement?  A. 
Yes,  sir.  Q.  You  may  state  what  was  said  about  that? 
A.  I  heard  Vinnedge  say  that  they  would  not  accept  the 
settlement  for  the  reason  that,  if  they  done  that,  thev 
would  have  to  step  down  and  out  of  court  on  the  man- 
damus suit."  Mrs.  W.  A.  Clark,  who  was  employed  in 
the  treasurer's  office,  testified  as  follows :  "Vinnedge  came 
in  there  and  stood  at  the  table  right  in  front  of  me,  and 
he  says,  Olrs.  Clark,  we  can't  accept  Bill's  settlement 
unless  he  transfers  that  money,'  and  he  says,  ^If  we  do, 
we  might  just  as  well  step  down  and  out  of  court,  and  if 
he  does  make  that  transfer  then  his  settlement  will  be  all 
right.'"  To  the  same  effect  is  the  evidence  of  George 
Gvans  and  of  L.  E.  Mann. 

In  their  answer  to  the  alternative  writ,  some  technical 
objections  are  made  to  the  settlement  proposed  by  th(» 
county  treasurer.  It  is  said,  and  the  evidence  shows,  that 
in  the  collection  of  taxes,  through  ov(Tsight  or  mistake, 
Clark,  in  several  cases,  neglected  to  charge  the  full 
21 
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amount  of  interest  due,  while  in  other  cases  the  interest 
exceeded  the  amount  which  should  be  collected.  It  is  also 
shown  that  that  portion  of  the  road  tax  paid  in  cash,  as 
required  by  section  6073,  Ann.  St.,  was  paid  directly  to 
the  county  commissioners,  and  the  individual  receipt  of 
the  commissioner  receiving  the  tax  taken,  instead  of  re- 
quiring a  r^ular  order  or  warrant  to  issue  in  favor  of  the 
commissioner  to  whom  such  tax  was  paid.  It  is  not 
claimed  that  the  treasurer  diverted  or  appropriated  to  his 
own  use  any  of  this  road  fund,  but  the  objection  is  made 
that  the  manner  of  disbursing  it  was  irregular.  This  may 
be,  and  probably  is,  true,  as  it  is  not  a  safe  proceeding  for 
the  county  treasurer  to  disburse  the  fund  in  his  office  ex- 
cept upon  orders  or  warrants  regularly  issued.  But  it 
can  be  said  in  explanation  and  excuse  of  the  method 
adopted  by  Clark  that  it  was  done  on  the  advice  of  the 
county  attorney  given  to  the  board  of  county  commis- 
sioners in  the  presence  of  Clark,  and  that  he  was  in  good 
faith  acting  on  that  advice  and  in  supposed  compliance 
with  all  l^al  requirements.  The  relator  has  been  duly 
elected  to  the  office  of  treasurer.  He  has  tendered  a  good 
and  sufficient  bond.  He  has  made  what  he  claims  to  be  a 
full  report  of  the  doings  of  his  office  since  the  date  of  his 
last  settlement,  and  claims  to  have  accounted  for  all  funds 
in  his  hands.  If  tliese  facts  are  established,  he  is  entitled 
to  an  approval  of  his  report  and  of  the  official  bond  ten- 
dered. This,  while  not  decided,  is  clearly  implied  in  Wood- 
ward  V.  State^  58  Neb.  598.  In  no  other  way  can  he  retain 
the  office  to  which  he  was  reelected,  or  receive  the  benefits 
and  emoluments  pertaining  thereto.  It  is  the  duty  of  the 
board,  made  so  by  statute,  to  effect  a  settlement  with  him 
and  to  approve  his  bond,  if,  on  a  settlement,  all  funds  in 
his  hands  have  been  accounted  for.  If  there  are  objections 
to  his  report,  if  a  claim  is  made  that  any  funds  are  not 
properly  accounted  for,  he  is  entitled  to  know  it  and  to 
know  the  precise  objection  which  the  commissioners  have 
to  offer  to  the  report  which  he  has  made.  If,  as  is  now 
claimed,  he  failed  to  collect  the  proper  amount  of  interest, 
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that  fact  should  have  been  disclosed  to  him  in  order  that 
he  might  make  good  any  shortage  on  that  account.  In  no 
other  matter,  so  far  as  we  can  see,  can  any  objection  be 
urged  to  the  report  made  and  to  the  settlement  proposed 
by  him.  A  careful  examination  of  the  record  satisfies  us 
that  Clark  has  neither  defaulted  nor  misapplied  any  of  the 
funds  coming  to  his  hands;  that  some  irregularities  in  his 
manner  of  disbursing  the  funds  is  the  most  that  can  be 
charged  against  him.  No  loss  to  the  county,  except  for 
interest,  is  shown  and  no  wilful  misconduct  in  office  is 
claimed.  It  is  quite  apparent  that  the  refusal  of  the 
county  board  to  approve  his  settlement  and  the  bond  ten- 
dered is  not  based  on  any  substantial  claim  that  Clark  has 
failed  in  his  duties  as  treasurer,  or  misappropriated  any  of 
the  funds  coming  to  his  hands,  and  we  are  quite  satisfied 
that,  were  it  not  for  the  mandamus  action  then  pending 
in  this  court,  a  full  and  complete  settlement  would  have 
been  effected  without  dispute  or  difficulty,  and  his  bond,  to 
which  no  legal  objection  has  been  raised,  promptly  ap- 
proved. Were  it  not  that  the  record  shows  that  Clark 
failed  to  collect  the  full  amount  of  interest  due  upon  some 
of  the  taxes  for  which  receipts  were  issued,  we  would  rec- 
ommend an  affirmance  of  the  judgment.  The  county  is 
entitled  to  all  interest  due  upon  delinquent  taxes,  and  we 
do  not  feel  justified  in  making  any  order  that  might  be  con- 
strued as  barring  the  county  from  requiring  Clark  to  ac- 
count for  all  interest  which  should  have  been  collected. 

We  therefore  recommend  that  the  jud<»:ment  of  the  dis- 
trict court  be  so  modified  as  to  require  the  appellants  to 
make  a  full  and  complete  settlement  with  Clark,  requir- 
ing him  to  account  for  all  interest  due  upon  the  taxes  col- 
lected, and  which,  through  oversight  or  mistake,  he  failed 
to  collect,  and  that  when  this  is  done  liis  official  bond  may 
be  approved.  In  view  of  the  fact  that  no  objection  was 
made  of  a  failure  on  the  part  of  the  relator  to  collect  the 
full  amount  of  interest  until  the  trial  of  the  case^  we 
further  recommend  that  all  costs  of  the  case  be  taxed  to 
the  appellants. 

Eppbbsok  and  Good^  CO.,  concur. 
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By  the  Court :  Pop  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  so  modified  as 
to  require  the  appellants  to  make  a  full  and  complete  set- 
tlement with  Clark,  requiring  him  to  account  for  all  in- 
terest due  upon  the  taxes  collected,  and  which,  through 
oversight  or  mistake,  he  failed  to  collect,  and  that  when 
this  is  dofie  his  official  bond  may  be  approved;  and  that 
all  costs  of  the  case  be  taxed  to  the  appellants,  and  as 
modified  the  judgment  is  affirmed. 


Judgment  aggordinglt. 


Chablbs  M.  Smith,  appellant,  v.  Peter  G.  Hopbldt 

BT  AL.,  appellees.* 

FiUED  JUWB  7,  1907.    No.  14,762. 

1.  ViUages:  Sidewalks:  Gradino.  Power  given  to  villages  by  statute 
prior  to  the  1903  amendment  to  require  the  construction  of  side- 
walks did  not  Include  the  power  to  require  the  lot  owner  to  reduce 
the  sidewalk  space  to  the  established  grade. 

2. :  :  »    Prior  to  1903,  before  a  village  could,  by 

notice,  require  a  lot  owner  to  construct  a  sidewalk  to  grade  upon 
an  Improved  street,  it  must  perform  its  duty  by  reducing  the 
sidewalk  space  to  the  established  grade. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Seaes,  Judge.    Reversed  with  directions, 

H.  W.  Pennoch,  for  appellant. 

E.  P.  Leavitt  and  W.  W.  8ldba/ugh,  contra. 

Epperson,  O, 

In  the  lower  court,  plaintiff  sought  to  enjoin  the  levy 
and  collection  of  a  special  assessment  to  pay  the  cost  of 
constructing  artificial  stone  sidewalks  in  front  of  his 

^  Rehearing  pending. 
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property  in  the  village  of  Dundee,  and  the  cost  of  reduc- 
ing the  sidewalk  space  to  the  established  street  grade. 
Subdivision  IV,  sec/  69,  art.  I,  ch.  14,  Comp.  St.  1901, 
which  was  in  force  at  the  time  the  improvements  in  con- 
troversy were  made,  delegates  to  villages  the  power  "to 
construct  sidewalks,  to  curb,  pave,  gravel,  macadamize, 
and  gutter  any  highway  or  alley  therein,  and  to  levy  a 
special  tax  on  the  lots  and  parcels  of  land  fronting  on  such 
highway  or  alley,  to  pay  the  expenses  of  such  improve- 
ment." Subdivision  III  empowers  the  village  to  provide 
for  the  grading  of  streets,  and  said  village  shall  defray 
the  expense  thereof  out  of  the  general  fund  of  such  village. 
The  streets  upon  which  plaintiff's  property  abutted  had 
been  reduced  to  the  established  grade  Ix^twcHin  curb  lines 
only.  The  sidewalk  space  had  not  been  reduced  until 
after  the  sidewalk  had  been  ordered.  To  construct  the 
walk  at  grade,  the  authorities  reduced  the  sidewalk  space, 
and  included  the  expense  thereof  in  the  amount  they  at- 
tempt to  assess  against  the  plaintiff's  property.  The 
district  court  granted  an  injunction  as  respects  the  cost  of 
reducing  the  sidewalk  space  to  grade,  but  denied  it  with 
respect  to  the  cost  of  constructing  the  walk.  Both  parties 
appeal. 

By  reason  of  the  statutory  provision  that  the  expense 
of  grading  a  street  shall  be  paid  out  of  the  general  fund, 
the  question  is  suggested :  "Is  the  sidewalk  space  a  part  of 
the  street?"  We  think  it  is.  Indeed,  we  have  no  doubt  of 
it.  The  very  language  of  subdivision  IV,  supra,  indicates 
that  the  sidewalks  contemplated  by  the  legislature  should 
be  constructed  in  the  street,  and  not  upon  the  abutting 
lots.  "The  term  street  in  ordinary  legal  signification  in- 
cludes all  parts  of  the  way,  the  roadway,  the  gutters  and 
the  sidewalks."  Elliott,  lioads  and  Streets  (2d  ed.),  sec. 
20,  and  cases  cited  in  note  2;  2  Dillon,  :Municipal  Corpo- 
rations (3d  ed.),  sec.  1008.  There  are  cases  in  which  the 
word  "street"  is  intended  to  mean  only  a  part  of  the  high- 
wav.  but  the  necessitv  for  drawing  a  distinction  does  not 
exist  here. 


■] 
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Defendants  contend  that  the  grading  is  incident  to  the 
(M)nstruction  of  the  sidewalk,  and  therefore  the  expense  is 
l)roperly  chargeable  to  the  property.    With  confidence  they 
cite  Lincoln  tSticet  B.  Co.  v.  City  of  Lincoln,  61  Neb.  109, 
where  it  is  held  in  the  fifteenth  paragraph  of  the  syllabus: 
'*  Where  a  city  engages  in  tlie  work  of  paving  its  streets, 
and,  as  a  part  of  the  general  improvement,  grading  is  done 
in  order  to  accomplish  the  main  object,  held,  that  the  cost 
>f  grading,  being  a  part  of  the  general  improvement,  is 
properly  charged  as  being  incidental  to,  and  a  part  of,  the 
\\'ork  of  paving,  and  that  special  assessments  against  a 
street  railway  company  for  the  cost  of  paving  its  right  of 
way  may  properly  include  the  cost  of  grading  also,  the 
grading  being  incidental  and  necessary  to  accomplish  the 
main  object  of  grading  the  street."    We  do  not  doubt  the 
:'ule  there  announced,  nor  do  we  doubt  that  the  grading 
in  the  case  at  bar  was  necessary  to  place  the  proposed  walk 
ipon  the  street  leveL    But  was  the  grading  an  incident  to 
he  improvement  which  the  village  was  empowered  to  re- 
iuire  of  the  plaintiff?    In  the  proper  construction  of  arti- 
licial  stone  walks  upon  the  surface  of  the  ground,  or  upon 
;  lie  street  after  it  is  reduced  to  grade,  a  certain  amount  of 
•xcavating  is  necessary  to  form  a  foundation  for  the  struc- 
ure.    Such  excavating  or  grading  is  incident  to  the  side- 
\N  alk    itself.    A   removal   of   earth    is  necessary  for  the 
(  oustruction  of  a  surface  walk,  and  such  grading  the  abut- 
Iiig  owner  may  be  required  to  do  or  be  subject  to  taxation 
i  lierefor.    Grading  of  this  character  only  is  contemplated 
ill  Lincoln  Street  R.  Co.  v.  City  of  Lincoln,  supra.    In  the 
opinion  therein  we  find  the  following :  "In  a  case  where  the 
improvement  consists  only  of  bringing  the  street  to  an  es- 
tablished grade,  some  doubt  would  probably  arise  as  to 
authority  to  require  a  street  railway  company  to  pay  the 
cost  of  snch  grading  as  to  its  right  of  way  under  the  pro- 
visions of  the  statute  authorizing  the  levy  of  costs  and  ex- 
penses of  paving,  as  in  the  case  at  bar.     ♦    ♦    ♦    We 
understand  the  general  rule  to  be  that  where  there  is  a 
requirement  to  pay  the  cost  of  paving,  as  mentioned  in  the 
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statute,  by  such  requirement  there  is  included  and  con- 
templated all  incidental  work  necessary  and  recjuired  to 
accomplish  the  ntain  object,  and  that  the  cost  of  grading, 
when  done  as  a  part  of  the  general  paving  improvein(»nt,  is 
properly  assessed  as  a  part  of  the  cost  of  such  paving  in 
contemplation  of  the  statute."  It  was  sought  to  charge  the* 
street  railway  company  only  with  the  grading  necessary 
to  pave  a  part  of  the  street.  The  question  of  reducing  the 
street  to  an  established  grade  was  foreign  to  the  case.  In 
Little  Rock  v.  Fitzgerald,  28  L.  R.  A.  496  (59  Ai-k.  494), 
wherein  the  facts  were  very  similar  to  the  facts  herein, 
arising  under  similar  statutes  and  ordinances,  it  was  held : 
"The  power  to  require  grading  for  sidewalks  is  not  in- 
cluded in  the  statutory  power  to  require  lot  owners  to 
build  and  maintain  sidewalks."  See,  also,  note  28  L.  R. 
A.  496.  We  are  satisfied  that  our  legislature,  prior  to 
amendments  made  in  1903,  never  intended  that  the  expense 
of  reducing  streets  to  grade  should  be  assessed  to  the 
property  owners.  Quite  the  opposite  intention  appears  in 
subdivision  III,  supra. 

The  legality  of  the  levy  to  pay  the  expense  of  construct- 
ing the  sidewalk  is  also  questioned.  In  conformity  with 
the  statutes,  the  village  of  Dundee  had  passed  an  ordinance 
authorizing  the  village  board  to  cause  artificial  stone  side- 
walks to  be  constructed  along  permanently  improved 
streets,  but  none  other.  On  September  16,  1902,  a  notice 
was  served  upon  the  plaintiff  to  reciuire  him  to  construct 
the  proposed  walk,  which  the  ordinance  provided  should 
rise  one  inch  in  three  feet  from  the  curb ;  in  other  words 
requiring  the  walk  substantially  on  the  street  level.  At 
that  time  the  village  authorities  had  not  reduced  the  side- 
walk space  to  the  established  grade,  nor  had  they  done  so 
within  the  time  fixed  in  the  notice  to  plaintiff.  The  plain- 
tiff failing  to  comply  with  the  notice,  the  village  authorities 
graded  for  and  constructed  the  walk.  Had  plaintiff  at- 
tempted to  comply  with  the  notice,  he  could  not  have  done 
so  without  going  to  great  expense  in  the  grading  of  the 
sidewalk  space^  which  as  above  shown  was  not  required 
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of  him,  and  which  cost  the  village  |212.  He  was  entitUHl 
to  a  notice  after  the  village  had  done  its  part  in  improving 
the  street.  -  * 

The  district  court  was  in  error  in  refusing  the  plaintiff 
all  the  relief  he  asked,  and  we  recommend  that  the  judg- 
ment be  reversed  and  the  cause  remanded,  with  directions 
to  grant  the  injunction. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  directions  to  grant  the  injunc- 
tion as  prayed. 

Reversed. 


M.  E.  Gandy,  appellant,  v.  Jerome  C.  Wiltse,  appellee. 

Filed  Junk  7,  1907.    No.  14,822. 

1.  Evidence:  Competenct.    Eyldence  of  a  verbal  agreement  by  a  land- 

lord with  his  tenant  to  construct  a  drain  for  the  protection  of  a 
part  of  the  land  leased  made  without  consideration,  and  evidence 
of  damage  by  reason  of  the  failure  to  construct  such  drain,  is 
incompetent  in  an  action  for  an  accounting,  the  agreement  being 
omitted  from  a  written  lease  between  the  parties. 

2.  Jury,  Bight  to  Trial  by.     ''Whether  or  not  a  right  to  trial  by  jury 

exists  must  be  determined  from  the  object  of  the  action  as  deter- 
mined by  the  averments  of  the  petition,  and  in  case  of  ambiguity 
by  resort  to  the  prayer."  Yager  v.  Exchange  Nat.  Bank,  52 
Neb.  321. 

3.  Compromise  and  Settlement:  Pleading.    The  giving  of  a  note  by 

one  party  to  another  in  settlement  of  the  differences  between  them 
is  a  good  defense  in  an  action  by  the  maker  against  the  payee 
to  recover  prior  existing  claims,  in  the  absence  of  fraud  or  mis- 
take, but  such  defense  must  be  pleaded. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Raper,  Judge.    Affirmed  on  condition. 

R.  8.  Moloney  and  Reavis  d  Reavis^  for  appellant. 

E.  Falloon^  John  Wiltse  and  /.  E.  Smithy  contra. 
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Prom  1901  to  1904  defendant  occupied  several  tracts  of 
land  as  plaintiff's  tenant  under  written  leases,  and  was 
also  the  agent  or  employee  of  plaintiff  in  many  trans- 
actions pertaining  to  the  leased  premises  and  other 
matters.  Plaintiff  brought  this  suit,  alleging  numerous 
items,  aggregating  $6,388,  on  account  of  waste  and  for  the 
conversion  of  property  and  money,  and  prayed  "for  an 
accounting  and  for  a  decree  for  the  several  sums  of  money 
particularly  mentioned,  and  such  other  and  further  re- 
lief in  the  premises  as  equity  and  good  conscience  may 
require."  The  defendant  denied  the  plaintiff's  allegations. 
and  set  forth  numerous  items  of  indebtedness  against 
plaintiff,  aggregating  $3,116.12,  for  labor  performed  upon 
the  premises  at  plaintiff's  request,  damages  for  the  with- 
holding of  certain  land  described  in  the  lease,  material 
purchased  for  plaintiff,  and  other  items  not  necessary  to 
mention.  Trial  was  had  to  a  jury,  and  defendant  ob- 
tained a  verdict  and  judgment  for  $1,000.  Plaintiff  ap- 
peals. 

One  item  claimed  by  defendant  was  $500  damages  oc- 
casioned by  plaintiff's  failure  to  comply  with  an  alleged 
verbal  agreement  to  construct  certain  drains,  whereby 
defendant's  crops  were  damaged.  Defendant  testified  that 
the  agreement  was  made  in  the  latter  part  of  1902  or 
early  in  1903.  At  the  time  there  was  existing,  or  soon 
thereafter  was  made,  a  written  lease,  which  was  silent  as 
to  the  proposed  draina^re.  It  is  not  shown  that  any  con- 
sideration was  given  for  the  agreement.  The  only  evi- 
dence of  this  agreement  was  the  testimony  of  defendant  as 
follows:  "The  agreement  was  he  would  make  a  ditch  from 
the  Ritter  place,  through  Kuhlman's,  to  the  river  to  drain 
the  Ritter  tract,  and  also  a  ditch  from  the  Goodsell  tract, 
across  Mr.  Ludwig's,  to  the  river.  These  two  ditches 
would  have  completed  the  drainage  for  the  tract  of  land 
we  had."  Defendant  was  permitted  to  testify  over  objec- 
tion that  the  damage  was,  "I  would  judge,  $500  anyway." 
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No  other  evidence  of  damage  was  given.  It  seems  that 
the  so-called  agreement,  which  defendant  assumed  was  a 
binding  contract,  was  but  a  statement  made  in  a  conversa- 
tion, and  never  reached  the  dignity  of  a  contract.  Nor 
does  the  evidence  show  what  w^as  the  value  of  the  land 
without  the  drain.  The  defendant  should  be  held  to  have 
taken  the  land  as  it  existed  on  the  date  of  his  writt(Mi 
lease  made  in  March,  1903,  which  contained  no  provision 
for  the  drainage.  We  are  satisfied  that  the  admission  of 
the  above  evidence  was  reversible  error,  and  that  the  $500 
item  should  not  have  been  considered  by  the  jury. 

Defendant  contends,  however,  that  the  action  w'as 
brought  for  equitable  relief,  that  a  jury  should  not  have 
been  called,  that  the  verdict  of  the  jury  was  advisory  only, 
that  for  these  reasons  error  in  the  admission  of  incom- 
petent evidence  was  without  prejudice,  and  that  the  case 
should  be  disposed  of  as  though  no  jury  trial  had  been 
had.  If  the  case  was  for  equitable  relief  only,  the  verdict 
of  the  jury  would  be  advisory^  and  we  would  indulge  the 
presumption  that  the  court  considered  only  competent 
evidence.  If,  however,  our  constitution  and  statutes  re- 
riuire  a  jury  trial,  then  the  legality  of  evidence  admitted 
must  be  determined.  An  examination  of  the  petition 
and  the  answer  discloses  numerous  items  of  indebted- 
ness, each  of  which  constituted  a  distinct  cause  of  action 
at  law.  The  only  relief  that  could  be  obtained  was  a 
money  judgment  in  favor  of  the  successful  party.  The 
only  feature  of  the  pleadings  indicating  that  equitable 
relief  was  sought  was  the  prayer  of  the  petition  above 
quoted.  But,  in  the  absence  of  ambiguity  in  the  body  of 
the  pleading,  it  is  unnecessary  to  consider  the  prayer  in 
determining  the  nature  of  the  action.  Harral  v.  Qray^ 
10  Neb.  186. 

Article  I,  sec.  6  of  the  constitution,  provides  that  "the 
right  of  trial  by  jury  shall  remain  inviolate."  Section  280 
of  the  code  provides:  "Issues  of  fact  arising  in  actions 
for  the  recovery  of  money,  ♦  ♦  ♦  shall  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived.*'    Under  the  law  SB  it 
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existed  at  the  time  oup  constitution  was  adopted,  there 
is  no  donbt  that  the  right  to  a  trial  by  jury  existed  in 
favor  of  one  pleading  causes  of  action  against  his  adver- 
sary, such  as  are  claimed  by  each  party  herein.  Every 
issue  presented  is  one  involving  the  right  of  the  parties  to 
recover  a  money  judgment.  No  purely  equitable  rights 
are  claimed  by  either  party,  and  we  entertain  no  doubt 
that  the  matters  in  question  were  for  the  determination  of 
a  jury.  In  Yager  v.  Exchange  If  at.  Bank^  supra^  it  is 
said:  "It  is  contended,  and  we  think  correctly,  that  the 
nature  of  the  action  cannot  be  determined  alone  from  the 
prayer  of  the  petition.  ♦  ♦  ♦  One  must  see  what  sort 
of  a  case  the  plaintiff  makes  by  his  averments,  and  from 
that  ascertain  what  would  be  the  nature  of  the  case  and 
the  relief  required  under  the  former  procedure.'^ 

Plaintiff  contends  that,  as  the  several  claims  of  defend- 
ant arose  prior  to  the  giving  of  a  note  by  defendant  to 
plaintiff  in  January,  1905,  for  the  rental  of  the  land  in 
controversy,  defendant  cannot  recover,  as  the  note  settled 
all  their  differences  to  that  date.  The  evidence  does  not 
show  that  the  note  was  intended  as  a  settlement;  but 
when  it  was  given  defendant  claimed  that  he  was  en- 
titled to  a  reduction  for  money  due  from  plaintiff  to  him, 
whic!i  plaintiff  agreed  to  adjust  later.  Nor  is  plaintiff  in 
a  position  to  now  insist  on  this  contention.  He  does  not 
allege  that  the  note  was  given  in  settlement  of  the  various 
items  claimed  by  defendant.  The  giving  of  a  note  by  one 
party  to  another  in  full  settlement  of  all  differcinces  exist- 
ing between  them  is  a  good  defense  to  an  action  subse- 
quently alleged  by  the  maker  of  the  note  against  the  payee, 
but,  like  any  other  defense,  it  must  be  pleaded.  A  general 
denial  is  insuflBcient  to  permit  proof  of  settlement. 

There  are  other  assignments,  but  we  are  unable  to  de- 
tect error,  other  than  above  indicated.  It  is  earnestly  con- 
tended by  defendant  that  the  evidence  required  a  verdict 
in  his  favor  for  a  much  larger  sum.  This  may  be  true, 
but  it  also  appears  that  it  would  have  sustained  a  verdict 
for  a  sum  less  than  that  returned  by  the  jury.    The  items 
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were  so  numerous  and  the  evidence  of  such  a  nature  that 
reasonable  men  might  differ  as  to  the  rights  of  the  parties. 
We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  a  new  trial,  unless 
the  defendant  shall  within  30  days  file  a  remittitur  of 
|500,  and,  if  he  elects  so  to  do,  the  judgment,  thus  reduced, 
be  affirmed. 

DUPFIE  and  Good^  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  a  new  trial,  unless  the  defend- 
ant shall  within  30  days  file  a  remittitur  of  |500,  and,  if 
he  elects  so  to  do,  the  judgment,  thus  reduced,  will  be 

affirmed. 

Judgment  aooordingly. 


S.  D.  Mercer  Company  et  al.,  appellants,  v.  City  of 

Omaha,  appellee. 

Filed  June  7,  1907.    No.  14,867. 

1.  Cities:   Repavinq:    Petition.    In   determinitig  whether  or  not   the 

owners  of  a  majority  of  the  foot  frontage  of  an  improvement  dis- 
trict in  the  city  of  Omaha  have  signed  a  petition  for  repaving,  it 
is  necessary  to  consider  the  foot  frontage  created  by  the  vacation 
of  an  abutting  street. 

2.  — ^ — -:  :  .    One  who  held  the  title  to  city  lots,  and  who 

had  full  power  and  authority  to  improve  them,  was  competent  to 
petition  for  the  repavement  of  a  street  upon  which  such  lots 
abutted,  under  the  Omaha  charter  (Ann.  St,  sec.  7562),  as  it 
existed  prior  to  1903,  providing  that  such  petition  shall  be  signed 
by  the  owners  of  the  abutting  property. 

Appeal  from   the  district  court  for  Douglas  county: 
Ar.EXANDEB  C.  Troup,  Judge.    Affirmed. 

W.  A.  Saunders,  for  appellants. 

Harry  E.  Bumam  and  /.  /.  Dunn^  contra. 
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Epperson,  0. 

PlaintiflFs  seek  to  set  aside  special  taxes  levied  upon 
their  property  to  pay  the  cost  of  repaying  a  part  of 
Cuming  street  in  the  city  of  Omaha.  The  principal  ob- 
jection to  the  levy  is  that  the  petition  for  repaving  was  not 
signed  by  the  owners  of  a  majority  of  the  foot  frontage 
of  the  improvement  district.  The  frontage  of  the  dis- 
trict is  6,302.69  feet.  Of  this,  885  feet  is  the  frontage  of 
Bemis  Park,  which  is  not  subject  to  taxation.  Herman 
V.  City  of  Ornaha^  75  Neb.  489.  The  petition  purports  to 
be  signed  by  the  owners  of  2,744  125-200  feet,  which  is 
a  majority  of  the  foot  frontage  of  the  taxable  property. 
The  respective  owners  of  lot  2,  in  block  8,  and  lot  1,  in 
block  9,  of  Lowe's  second  addition,  signed  the  petition, 
claiming  a  frontage  of  436  feet.  As  originally  platte<l 
these  lots  had  a  frontage  on  Cuming  street  of  193  7-8  feet 
each.  They  were  divided-  by  Summit  street,  66  feet  wide. 
In  1881  the  county  commissioners  declared  this  part  of 
Summit  street  vacated,  and  in  1887  the  county  clerk  at- 
tempted to  convey  it  to  the  owner  of  the  abutting  lots. 
There  seems  to  have  been  no  power  in  the  county  board 
to  vacate  the  street,  nor  in  the  county  clerk  to  convey 
the  title;  but  the  petitioners  and  their  grantors  had  been 
in  possession  of  the  street  property  for  more  than  ten 
years  prior  to  the  filing  of  the  petition  for  repaving.  It 
was  therefore  vacated  by  nonuser  and  the  petitioners  were 
the  owners  thereof. .  It  became  a  part  of  the  lots  above 
named^  and  should  be  considered  in  determining  the  suf- 
ficiency of  the  petition. 

Richard  Scannell,  claiming  to  own  property  having  a 
foot  frontage  of  299  7-8  feet,  signed  the  petition.  The  deed 
conveying  this  property  to  him  designated  him  as  "Right 
Rev.  Richard  Scannell,  Bishop  of  Nebraska."  Evidence 
was  introduced  showing  that  the  property  in  fact  be- 
longed to  the  Catholic  church.  It  was  proved,  howev(»r, 
that  the  grantee  under  the  canon  law  had  full  power 
and  authority  to  control  the  property,  and  for  all  intents 
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and  purposes,  so  far  as  improvements  were  concerned,  he 
had  full  jurisdiction  and  power  over  it.  He  was  the 
legal  owner,  and  the  church  the  equitable  owner  or  bene- 
ficiary. The  church  could  act  only  through  the  bishop, 
and  under  the  city  charter  as  it  then  existed,  reijuiring  a 
petition  signed  by  the  owners  of  a  majorVty  of  the  prop- 
erty, we  consider  him  a  competent  petitioner. 

The    district    co\irt    rendered    judgment    of    dismissal 
which  should  be  affirmed,  and  we  so  recommend. 

DUFFIB  and  Good,  CO.,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


John  P.  Coffey,  Administrator,  appellee,  v.  Omaha  & 
Council  Bluffs  Street  Railway  Company,  ap- 
pellant. 

FnjBD  Juke  7,  1907.    No.  14,816. 

1.  Street  Bailways:  Injuries:  Neqlioence:  Quehtion  yor  Jury.    It  is  a 

question  of  fact  for  the  jury  whether  or  not  a  passenger,  who  is 
riding  on  the  lower  step  of  the  platform  of  a  crowded  street  car, 
and  who  is  thrown  therefrom  and  injured  by  reason  of  the  neg- 
ligent operation  of  the  car,  is,  by  vohmtarily  riding  in  such  place, 
guilty  of  such  contributor^'  negligence  as  will  defeat  a  recovery. 

2.  Evidence  as  to  the  negligence  of  the  defendant  In  the  operation  of 

the  car  examined,  and  held  sufficient  to  require  its  submission  to 
the  Jury. 

8.  Witnesses:  Competenct.  A  witness  who  sees  a  moving  car,  and 
possesses  a  loiowledge  of  time  and  distance,  is  competent  to  ex- 
press an  opinion  as  to  the  rate  of  speed  at  which  the  car  was 
moving.  Omaha  Street  R,  Co,  v.  Larson,  70  Neb.  591,  followed 
and  approved. 

4.  Bulings  of  the  trial  oourt  on  the  admission  and  exclusion  of  testi- 

mony examined,  and  held  not  to  be  prejudicially  erroneous. 

5.  Appeal:  Instructioivs.    It  is  not  error  to  refuse  instructions  re- 
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quested,  where  tlie  substance  of  the  instructions  requested  bas 
been  embodied  In  the  court's  charge  to  the  Jury. 

6.  Instructions  given  examined,  and  held  to  have  been  properly  giyen. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

John  L.  Webster  and  W.  J.  Connelly  for  appellant 

Weaver  &  Oilier,  contra. 

Good,  O. 

John  P.  CJoflfey,  in  his  representative  capacity  as  ad- 
ininistrator  of  the  estate  of  John  Nelson,  deceased,  brought 
this  action  to  recover  damages  for  the  death  of  said 
Nelson,  and  alleged  that  Nelson  on  the  11th  day  of 
October,  1903,  was  a  passenger  on  one  of  defendant's 
street  cars,  and,  while  riding  on  the  rear  platform  of 
the  car,  was  thrown  off  and  killed;  that  the  employees 
jtnd  servants  of  the  defendant  in  charge  of  said  car  neg- 
ligently permitted  the  same  to  become  crowded,  and  ran 
the  same  at  a  high  rate  of  speed  around  a  curve  in  the 
defendant's  railway  track,  thereby  causing  the  said  car  to 
^ive  a  sudden  and  violent  lurch,  which  caused  Nelson  to 
!r^  violently  thrown  from  the  car  to  the  pavement,  thereby 
causing  his  death.  Defendant  in  its  answer  denied  all 
negligence  on  its  part,  and  alleged  contributory  negligence 
on  the  part  of  Nelson,  and  alleged  that  he  was  intoxi- 
cated at  the  time  of  his  injury.  There  was  a  trial  to  a 
jurj'  in  the  court  below,  resulting  in  a  verdict  for  f  1,500 
iu  favor  of  the  plaintiff.  The  court  overruled  defendant's 
motion  for  a  new  trial  and  entered  judgment  on  the  ver- 
dict, from  which  defendant  appeals  to  this  court. 

Defendant  not  only  complains  of  the  rulings  of  tlu*  trial 
court  in  the  admission  and  exclusion  of  evidence  and  in  the 
giving  and  refusing  of  instructions,  but  contends  tliat  the* 
trial  court  should  have  directed  a  verdict  for  the  defend- 
ant because  Nelson  came  to  his  death  solelv  from  Iiis  own 
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negligence.  From  the  evidence  it  appears  that  Nelson 
boarded  the  car  of  the  defendant  at  the  intersection  of 
Sixteenth  and  Dorcas  streets  to  go  north  on  Sixteenth 
street  in  the  city  of  Omaha ;  that  the  car  was  somewhat 
crowded,  the  seats  all  being  taken,  perhaps  some  passen- 
gers standing  in  the  aisle,  and  a  number  of  passengers 
standing  on  the  back  platform;  that  Nelson  took  a  posi- 
tion on  the  lower  step  of  the  rear  platform  and  remained 
there  until  the  accident;  that  two  or  three  times  the  con- 
ductor of  the  car  requestcxi  Nelson  to  step  up  and  go  in- 
side, but  did  not  w^arn  him  of  any  danger,  the  request  to 
step  inside  being  given  apparently  to  clear  the  way  for 
passengers  to  get  oflf  and  on  the  car.  The  car  continued 
northward  until  it  reached  a  point  between  Williams 
street  and  Pierce  street,  where  Sixteenth  street  widens, 
the  added  width  being  all  on  the  east  side  of  the  street, 
uud  the  car  tracks  made  a  double  curve  in  order  to  keep 
1  he  tracks  in  the  middle  of  the  widened  street.  It  is  con- 
tc^nded  that  the  effect  of  running  the  car  at  a  rapid  rate 
over  those  curves  is  to  sway  the  passengers  to  the  west  on 
entering  the  first  curve,  and  then  to  the  east  as  the  car 
leaves  the  second  curve  to  take  the  straight  track  again 
tioing  north.  It  was  at  or  near  this  point  that  Nelson 
f(41  or  was  thrown  from  the  car.  Plaintiff's  testimonv 
tended  to  show  that  the  car  was  going  at  a  rate  of  about 
'20  miles  an  hour,  and  defendant's  testimony  that  the 
s])eed  was  only  about  8  or  10  miles  an  hour.  There  was  a 
conflict  in  the  testimony  as  to  whether  or  not  Nelson  was 
under  the  influence  of  liquor  at  the  time  of  the  accident. 
The  evidence  also  disclosed  that  immediately  before  the 
accident  Nelson  w^as  standing  on  the  lower  step  with  his 
back  to  the  east  and  his  right  hand  holding  the  rail  or 
liandhold  on  the  car;  that  he  held  to  this  rail  after  his  feet 
were  off  the  step;  and  that,  when  he  fell  or  w^as  throw^n 
from  the  car,  he  landed  a  considerable  distance  from  the 
track,  striking  on  the  back  of  his  head,  and  receiving  in- 
juries from  w^hich  he  became  unconscious  and  soon  died. 
It  also  appears  that  at  the  scene  of  the  accident  the  track 
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inclines  north  toward  the  viaduct,  so  that  the  car  was  run- 
ning on  a  down  grade  at  the  time  Nelson  fell,  and  tliat  the 
car  ran  about  250  feet  before  it  stopped  ^fter  the  accident. 
Defendant  contends  that,  since  Nelson  chose  to  stand 
on  the  lower  outside  step  of  the  platform  after  he  was 
requested  by  the  conductor  to  come  up  from  the  step  and 
go  inside,  he  was  guilty  of  such  contributory  negligence 
iis  a  matter  of  law  as  forbids  any  recovery  for  damages. 
Our  attention  has  been  called  to  a  number  of  cases  that 
apparently  hold  that  a  party  who  elects  to  stand  on  tho 
platform  of  a  car  is  required  to  exercise  the  increased 
care  that  the  increased  danger  entails,  aud  that,  if  a  pas 
senger  persists  in  standing  on  the  step  of  the  car  after 
bc?ing  warned  of  the  danger  and  told  to  go  inside,  he  can- 
not recover  damages  for  injuries  he  may  receive  by  being 
thrown  from  the  car.  Nieboer  v.  Detroit  E.  R,  Go,,  128 
Mich.  486;  Pike  v.  Boston  E.  R.  Co.,  192  Ma«s.  426;  Gaff- 
ney  v.  Union  Traction  Go.j  211  Pa.  St.  91.  In  the  first  of 
the  above  cited  cases,  however,  it  appears  that  the  person 
injured  had  climbed  upon  the  deadwood,  or  "bumper,"  at 
the  rear  of  the  car,  outside  of  the  platform.  The  cars 
were  running  in  close  proximity  to  each  other,  and  the 
conductor  suddenly  stopped  the  car  upon  which  plaintiff 
was  riding,  and  plaintiff  was  caught  and  injured  by  tlie 
ear  following,  which  bumped  into  the  rear  of  the  car  where 
plaintiff  was  standing  on  the  deadwood.  The  "bumper" 
was  not  a  place  to  be  used  under  any  circumstances  by 
a  passenger.  The  position  the  plaintiff  took  was  an  ex- 
tremely dangerous  and  perilous  one,  and  the  dangers  of 
riding  in  such  a  position  were  apparent  to  any  person  of 
ordinary  intelligence.  The  facts  in  that  case  are  so  dif- 
ferent from  those  in  the  case  at  bar  we  do  not  think  that 
it  can  be  of  any  real  value  in  determining  the  question  of 
contributory  negligence  in  this  case.  In  PiJce  v.  Boston  E. 
R.  Co.,  supra,  it  appears  that  the  plaintff's  intestate 
-was  injured,  while  riding  upon  the  front  platform  of  one 
of  defendant's  cars,  in  a  collision  between  the  car  and 
22 
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a  repair  wagon  in  the  early  hours  of  a  dark  and  foggy 
morning.  It  appeared  that  the  street  car  company  had 
signs  posted  up  on  its  cars  giving  notice  that  passengers 
riding  on  the  front  platform  did  so  at  their  own  risk,  and 
that  plaintiff's  intestate  knew  and  had  read  the  notice. 
Morton,  J.,  in  writing  the  opinion,  says:  "In  the  present 
ciise  the  notice  did  not  forbid  passengers  to  ride  on  the 
front  platform,  but  stated  the  terms  on  which,  if  they 
rode  thei*e,  they  would  be  carried,  namely,  at  their  own 
risk.  *  *  *  In  the  present  case  the  defendant  fur- 
nished a  safe  place  for  the  plaintiff's  intestate  to  ride  in, 
and  instead  of  riding  there  he  rode  on  the  front  platform 
knowing  that  he  thereby  took  the  risk."  Under  the  cir- 
cumstances, he  \ya»  held  to  have  assumed  the  risk,  and 
plaintiff  was  not  entitled  to  recover.  In  Gaffney  v.  Union 
Traction  Co.y  siipra^  it  was  unequivocally  held  that  a  pas- 
s(»nger  riding  upon  the  back  platform  of  a  street  car,  who 
goes  onto  the  step  while  the  car  is  in  motion  and  is  thrown 
off  by  a  sudden  jerk,  is  guilty  of  such  contributory  negli- 
.s;ence  as  will  bar  a  recovery.  But  in  this  state  the  rule 
seems  to  be  otlierwise.  In  Pray  v,  Omaha  Street  R.  Co., 
44  Neb.  167,  it  was  held  that  it  was  not  such  negligence 
for  a  passenger  to  stand  on  the  front  steps  of  a  crowded 
street  car  while  in  motion  as  will  prevent  a  recovery  for 
injuries  receiv(*d  on  account  of  the  negligence  of  persons 
hi  charge  thereof.  The  rule  in  this  case  was  followed  and 
reaffirmed  in  the  case  of  East  Omaha  Street  R,  Co.  v.  Go- 
dola,  50  Neb.  906.  It  would  seem  that  a  street  railway 
company,  which  permits  the  use  of  its  platforms  and  steps 
for  the  carrying  of  passengers  and  collects  fares  from  the 
passengers  riding  in  such  places,  is  bound  as  a  common 
carrier  to  use  proper  precaution  for  the  protection  of  the 
passengers  riding  in  such  positions;  and,  in  the  absence 
of  any  warning  to  the  passenger  that  such  position  is 
dangerous,  and  in  the  absence  of  any  rule  of  the  street 
railw^ay  company  bt-ought  to  the  knowledge  of  the  passen- 
ger that  it  will  not  be  liable  for  injuries  received  by  pas- 
sengers riding  upon  the  platform  or  step,  we  think  it  can- 
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not  be  said  to  be  negligence  per  se  for  a  passenger  to  ride 
in  such  position.  A  passenger  riding  in  such  position 
does  not  assume  the  risk  of  injury  arising  from  the  negli- 
gent operation  of  the  car.  In  this  case  we  think  it  was 
properly  a  question  of  fact  w^hether  or  not  plaintiff's  in- 
testate w^as  guilty  of  such  contributory  negligence  as 
would  bar  a  recovery. 

The  defendant  further  contends  that  there  was  no  com- 
petent evidence  in  the  record  of  any  negligence  on  the 
part  of  the  defendant  that  would  justify  the  submission 
of  the  case  to  the  jury.  The  negligence  complained  of  was 
the  overcrowding  of  the  car  and  the  high  rate  of  sp(»od. 
The  record  is  replete  with  evidence  showing  beyond  cavil 
that  the  car  was  full,  that  passengers  were  standing  in 
the  aisle,  arid  that  the  rear  platform  was  quite  well  filled 
with  passengers.  Three  witnesses  testify  that  the  car 
was  moving  at  the  rate  of  20  miles  an  hour,  and  there  weri» 
the  other  circumstances  that  at  least  one  passenger  stand- 
ing in  the  aisle  was  jostled  from  his  feet,  that  passengers 
standing  inside  the  car  were  jerked  :first  one  way  and  then 
the  other  by  the  lurching  of  the  car,  that  the  car  ran  about 
250  feet  after  the  accident  before  it  came  to  a  stop,  and 
that  Nelson,  when  he  went  from  the  car,  slid  10  to  15 
feet,  notwithstanding  the  fact  that  when  his  feet  struck 
the  pavement  he  was  still  holding  to  the  car.  So^  if  this 
evidence  was  properly  admitted,  there  was  ample  evidence 
to  sustain  the  contention  of  the  plaintiff  that  the  car  was 
moving  at  a  high  rate  of  speed,  and,  under  the  circum- 
stances of  the  crowded  condition  of  the  car  with  passen 
gers  standing  on  the  platform  and  steps,  it  was  proper  for 
the  jury  to  determine  whether  or  not  the  defendant  was 
guilty  of  negligence  which  caused  Nelson's  death. 

In  this  connection  defendant  urges  that  the  testimony 
of  the  witnesses  Johnston,  Albert  Elsasser  and  Henning 
Elsasser,  to  the  effect  that  the  car  was  moving  at  the  rate 
of  20  miles  an  hour,  was  improperly  admitted,  for  the 
reason  that  there  was  no  showing  that  these  witnesses 
were  competent  to  give  an  opinion  as  to  the  rate  of  speed 
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at  which  the  car  was  going.  This  question  has  been  be- 
fore this  court  on  other  occasions.  In  Omaha  Street  R, 
Go.  V.  Larson^  70  Neb.  591,  this  language  is  used:  *We 
think  that  a  witness  who  sees  a  moving  car,  and  possesses 
a  knowledge  of  time  and  distance,  is  competent  to  express 
an  opinion  as  to  the  rate  at  which  the  car  is  moving," 
This  rule  was  sustained  by  numerous  authorities  cited  in 
the  opinion,  and  is  approved  in  the  case  of  Lindgren  v. 
Omaha  Street  R.  Go.^  73  Neb.  628.  In  the  instant  case 
it  appears  that  the  witness  Johnston  had  been  a  locomo- 
tive engineer  for  two  years,  and  that  he  was  riding  on  the 
front  platform  x>t  a  car  following  close  behind  the  one  on 
which  Nelson  was  riding.  It  also  appears  that  both  the 
Elsassers  had  been  residents  of  the  city  of  Omaha  many 
years,  that  they  lived  at  the  time  of  the  accident  by  the 
side  of  the  track  in  question  and  immediately  adjoining 
to  the  place  where  the  accident  occurred,  that  they  both 
had  been  in  the  habit  of  observing  street  cars.     All  of 

these  testified  that  they  were  able  to  state  approximately 
the  speed  of  street  cars,  and  from  their  observation  of 

the  car  in  question  knew  and  were  able  to  state  its  rate 
of  speed.  Under  the  rule  laid  down  in  the  foregoing  cases, 
we  think  these  witnesses  were  competent  to  give  an  opin- 
ion as  to  the  rate  of  speed  at  which  the  car  was  moving. 
The  defendant  also  contends  that  there  was  error  in 
permitting  the  witnesses  Mary  Blair  and  Anna  Nelson  to 
impeach  the  defendant's  witness  Mead.  Mead,  who  was  the 
motorman  in  charge  of  the  car,  on  his  cross-examination 
was  asked  whether  or  not  he  had  stated  at  the  coroner's  in- 
quest that  he  was  about  10  minutes  behind  time,  and 
that  he  was  hurrying  to  make  up  time,  to  which  he  an- 
swered that  he  had  not  so  testified.  The  witnesses  Blair 
and  Nelson  testified  that  he  had  made  such  a  statement  at 
the  coroner's  inquest.  The  point  of  the  objection  is  that 
no  time  and  place  were  stated  in  the  question  propounded 
to  the  motorman  Mead.  But  he  was  asked  whether  or  not 
he  had  testified  before  the  coroner's  inquest,  and  he  an- 
swered that  he  remembered  of  testifying  before  the  in- 
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quest.  The  object  of  the  rule  requiring  time  and  pLice 
to,  be  fixed  is  to  apprise  the  witness  of  when  and  where 
and  under  what  circumstances  he  was  supposed  to  have 
made  the  statement  to  which  his  attention  is  called.  In 
this  case  it  appears  that  ho  recalled  the  fact  of  testifying 
hefore  the  coroner^s  inquest,  and  it  would  have  been  an 
idle  form  to  have  the  statement  of  the  exact  time  and 
place  of  the  holding  of  the  inquest.  The  witness  was  as 
fully  apprised  of  the  time  and  place  as  if  it  had  been 
named  in  the  question,  and  we  can  see  no  prejudicial  error 
in  not  fixing  the  time  and  place  in  the  question,  especially 
in  view  of  the  fact  that  no  objection  was  made  to  the  form 
of  the  question  when  it  was  propounded  to  the  motorman 
Mead. 

The  defendant  complains  because  the  court  refused  to 
strike  out  a  portion  of  one  of  the  answers  of  the  witness 
Johnston.  The  question,  answer  and  motion  are  as  fol- 
lows: "Q.  How  close  were  the  two  cars  together?  A. 
Well,  we  was  between  Williams  and  that  first  curve  at  the 
time  he  was  thrown  oflf  the  car  he  was  on.  Mr.  Webster : 
I  move  to  strike  out  that  part  of  the  statement,  that  he 

was  thrown  off,  as  not  being  responsive  to  the  question.'"' 
The  answer  does  not  appear  to  be  responsive  to  the 
question,  and  the  court  should, .  perhaps,  have  sustained 
the  motion  to  strike.  But,  while  it  was  error  on  the  part 
of  the  court,  in  view  of  the  whole  of  the  testimony  of  the 
witness  Johnston,  which  showed  that  he  was  an  eye-wit- 
ness to  the  accident  and  saw  Nelson  thrown  from  the  car 
and  fully  detailed  the  manner  in  which  the  accident  oc- 
curred, we  fail  to  see  how  this  error  of  the  court  could 
have  prejudiced  the  rights  of  the  defendant.  At  the  most, 
it  was  only  a  voluntary  statement  of  the  witness  in  which 
he  in  effect  rejyeated  evidence  that  had  been  properly  ad- 
mitted. 

Defendant  complains  of  the  court's  refusal  to  give  in- 
structions No.  2  and  No.  4,  asked  by  the  defendant.  From 
an  inspection  of  the  instructions  given,  we  find  that  de- 
fendant's instruction  No.  2  was  embodied  substantially  in 
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instruction  No.  8,  given  by  the  court,  and  that  instruction 
No.  4,  a^sked  by  the  defendant,  >vas  fully  covered  in  the 
sixth  i)aragraph  of  the  court's  charge  to  the  jury.  As  to 
defendant's  instruction  No.  2,  tlie  same  ground  was  cov- 
ered in  almost  the  identical  language,  and  in  instruction 
No.  6  the  court  covered  and  properly  instructed  the  jury 
on  the  same  subject  matter  as  was  contained  in  instruc- 
tion No.  4,  asked  by  the  defendant.  Under  the  circum- 
stances no  error  appears  from  the  refusal  to  give  these 
instructions. 

Defendant  complains  of  the  giving  of  instruction  No. 
10  by  the  court,  not  from  any  misstatement  of  the  law, 
but  for  the  reason  that  it  is  claimed  that  it  finds  no  sup- 
I)ort  in  the  evidence.  D(»fendant  contends  that  there  was 
HO  (evidence  of  any  unusualy  swaying  or  jerk  of  the  car. 
This  contention  is  not  borne  out  by  the  record.  There  was 
ample  evidence  in  the  record  tending  to  show  that  th(Te 
was  a  violent  lurching  of  the  car  at  the  time  of  the  acci- 
dent, and  so  the  instruction  was  peculiarly  applicable  to 
the  evidence. 

Defendant  complains  of  instruction  No.  7,  in  the  follow- 
ing language:  "Before  plaintiff  can  recover,  he  must 
^o  further  and  satisfy  you  by  a  preponderance  of  th(^  evi- 
(kmce  that  the  defendant  was  guilty  of  some  act  of  negli- 
gence alleged  in  the  petition."  The  complaint  as  to  this 
instruction  is  that  it  was  vague  and  indefinite,  in  that 
it  does  not  tell  the  jury  the  precise  act  of  negligence 
alleged  in  the  petition.  But,  in  instruction  No.  5,  given 
by  the  court,  we  find  that  the  jury  were  told  that  tlieir 
inquiry  should  be  confined  to  the  single  proposition 
whether  or  not- the  car  was  being  operated  at  a  negligent 
rate  of  speed  just  prior  to  and  at  the  time  of  the  accident. 
There  was  no  misstatement  of  the  law  in  instruction  No. 
7,  and,  taken  in  ccmnection  with  No.  5,  the  jury  were 
properly  instructed  on  this  question.  It  is  not  necessary 
that  the  court  should  cover  every  point  in  a  single  in- 
struction.    It  is  sufficient  if  the  instructions  taken  alto- 
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gether  cover  the  issues  to  be  submitted,  to  the  jury  for  ita 
consideration. 

Instruction  No.  8  is  complained  of  for  the  reason  that 
the  same  is  said  to  be  vague,  indefinite,  uncertain,  confus- 
ing, ai\d  misleading.  No  misstatement  of  the  law  is 
pointed  out,  and  we  have  carefully  examined  the  instruc- 
tion. While  it  is  lengthy  and  complex,  it  contains  no  mis- 
statement of  legal  rules  so  far  as  we  can  ascertain.  Under 
the  circumstances  the  giving  of  the  instruction  is  not  re- 
versible error. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

DuFFiB  and  Epperson^  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affiembd. 


Lulu  Taylor  v.  C.  Lawrence  Stull,  appellee;  Bvron 

Clark,  appellant. 

Filed  June  7,  1907.    No.  14,825. 

1.  Attorney's  Lien:  Bastakdy  Proceedings.  Under  section  3607,  Ann. 
St.,  providing  for  attorneys'  liens,  the  judgment  In  favor  of  the 
prosecutrix  In  a  bastardy  proceeding  is  subject  to  the  lien  of  her 
attorneys  for  professional  services  In  obtaining  such  judgment. 

2. :  Assignment  of  Judgment.    An  assignment  of  such  judgment 

after  the  filing  of  the  attorney's  lien  does  not  affect  such  lien,  and 
the  assignee  takes  the  judgment  subject  to  the  attorney's  lien. 

Appeal  from  the  district  court  for  CaBS  county :  Gborgb 
A.  Day,  Judge.    Reversed. 

Byron  Clark,  pro  se. 
A.  N.  Sullivan,  contra. 
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Good,  C. 

In  this  action  Lulu  Taylor  recovered  a  judgment 
against  0.  Lawrence  StuU  in  the  district  court  for  Cass 
county,  in  a  bastardy  proceeding,  for  fl^SOO,  to  be  paid 
in  equal  quarterly  instalments  of  f45  for  a  period  of 
10  years.  One  thousand  dollars  was  paid  upon  this  judg- 
ment, leaving  $800  still  due.  Byron  Clark  represented 
the  plaintiff  in  all  of  the  proceedings  as  her  attorney,  and 
about  the  time  of  tlie  payment  of  the  |1,000  filed  an  attor- 
ney's lien  in  the  sum  of  |485,  in  which  the  plaintiff 
acquiesced,  and  joined  with  the  attorney  in  giving  notice 
of  the  lien  to  the  defendant.  Shortly  afterwards  she  as- 
signed the  judgment  to  her  brother,  Elmer  Taylor,  making 
the  assignment  specifically  subject  to  the  lien.  Byron 
Clark  made  application  in  the  original  action  to  be  per- 
mitted to  enforce  his  attorney's  lien  against  the  defendant 
out  of  the  unpaid  portion  of  the  judgment  The  defendant 
Stull  answered^  and  a  trial  was  had  to  the  court.  The 
court  found  all  of  the  issues  of  fact  upon  Clark's  appli- 
cation in  his  favor,  but  held  as  a  matter  of  law  that  a 
judgment  in  a  bastardy  proceeding  was  not  subject  to  the 
lien  of  an  attorney.  Prom  this  judgment  of  the  district 
court  Clark  appeals. 

The  only  question  requiring  determination  is  whether 
or  not,  under  our  statute  providing  for  an  attorney's  lien, 
a  judgment  in  a  bastardy  proceeding  is  subject  to  such 
lien.  Section  3607,  Ann.  St.,  is  as  follows :  "An  attorney 
has  a  lien  for  a  general  balance  of  compensation  upon  any 
papers  of  his  client  which  have  come  into  his  possession 
in  the  course  of  his  professional  employment ;  upon  money 
in  his  hands  belonging  to  his  client,  and  in  the  hands  of 
the  adverse  party  in  an  action  or  proceeding  in  which  the 
attorney  was  employed  from  the  time  of  giving  notice  of 
the  lien  to  that  party."  Under  the  last  clause  of  tiiis 
section,  which  provides  for  the  lien  upon  money  belong- 
ing to  his  client  in  the  hands  of  the  adverse  party,  snch 
lien  will  ordinarily  attach  to  a  judgment  in  favor  of  the 
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attorney's  client  in  a  proceeding  in  whicJi  the  attorney  was 
employed,  and  the  lien  will  attach  in  this  case  to  the 
judgment,  unless  a  judgment  in  a  bastardy  proceeding  is 
not  subject  to  the  lien  of  the  attorney  who  represented 
the. plaintiff  in  the  proceeding. 

It  is  earnestly  contend(*d  on  behalf  of  the  appellee  that 
a  lien  will  not  attach  to  such  judgment,  for  the  reason 
that  the  money  does  not  belong  to  the  plaintiff  in  the 
action;  that,  while  the  judgment  is  nominally  in  her  favor, 
she  is  in  fact  a  trustee  and  receives  and  holds  the  money 
in  trust  for  the  support  of  the  bastard  child.  AVith  this 
contention  we  cannot  wholly  agi'ee.  It  is  doubtless  true 
that  in  a  measure  she  acts  in  a  trust  capacity,  and  the 
judgment  awarded  in  such  case  is  largely  for  the  benefit 
of  and  for  the  support  of  the  bastard  child.  But  the 
:nother  in  such  proceeding  has  a  beneficial  interest  in 
the  judgment'  She  is  liable  for  the  support  of  her  child, 
and  to  the  extent  that  she  recovers  from  the  father  her 
burdens  are  lessened.  She  is  also  vested  with  the  author- 
ity to  bring  the  action  in  her  own  name.  She  is  the  one 
to  whom  the  money  is  paid.  She  is  the  one  who  receives 
the  money  and  discharges  the  judgment  when  paid.  She 
is  the  one  who  has  the  right  to  use  and  disburse  the  money 
for  the  support  of  the  child.  So,  she  does  not  act  wholly 
in  a  trust  capacity  in  the  institution  and  recovery  of 
a  judgment  in  such  proceeding.  But,  even  if  it  should  be 
held  that  she  acts  entirely  in  a  trust  capacity,  still  we  do 
not  think  that  would  deprive  an  attorney  of  his  right  to  a 
lien  on  a  judgment  in  such  proceeding. 

It  has  been  frequently  held  that  judgments  in  favor 
of  administrators,  executors,  and  guardians,  recovered  in 
their  trust  capacity,  were  subject  to  the  lien  of  their  at- 
torneys in  such  actions,  and  that  the  trust  fund  recovennl 
in  such  actions  was  liable  for  the  attorney's  liens.  It  was 
recently  held  in  the  case  of  Burhigh  v.  Palmer,  74  Neb. 
122,  that  an  attorney  has  a  lien  as  compensation  for  his 
services  and  disbursements  and  for  moneys  received  by 
him  in  his  client's  behalf  in  the  course  of  his  employment. 
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aud  that  this  right  of  a  lien  is  not  affected  by  th(*  fact  that 
the  client  is  an  executor  or  triist(»e,  when  the  services  were 
rendered,  or  money  received,  on  belialf  of  the  estate*. 

We  can  see  no  real  distinction  between  the  liability  of 
a  judgment  in  favor  of  an  administrator  or  executor  and 
tiiat  in  favor  of  a  plaintiflf  in  a  bastardy  proceeding  to 
(he  lien  of  the  attorney  in  such  action  for  his  professional 
services. 

Appellee  urges  in  the  case  at  bar  that  the  client  of  the 
intervener  was  the  mother,  and  that  the  fund  in  the  hands 
of  the  adverse  party  belongs  to  the  child.  But,  if  it  should 
be  conceded  that  the  mother  in  instituting  the  action  actcnl 
in  a  trust  capacity,  then  the  employment  of  the  attorney 
was  in  her  behalf  as  trustee,  and  the  services  were  ren- 
ilered  to  her  in  her  trust  capacity,  and  the  judgment  would, 
nevertheless,  be  liable  for  the  attornev's  lien.  We  are 
t  heref ore  forced  to  the  conclusion  that  the  judgment  in  a 
l)astar<ly  proceeding  is  subject  to  the  lien  of  the  attorney 
i'(^presenting  the  mother  in  procuring  the  judgment. 

The  plaintiflf  in  this  action  assigned  the  judgment  to 
Elmer  Taylor,  but  in  the  assignment  it  was  made  subject 
lo  the  attorney's  lien.  Appellee  contends  that  the  as- 
signment of  the  judgment  destroyed  the  lien,  if  ajiy 
(»xisted.  To  this  contention  we  cannot  assent,  for  the 
reason  that  the  assignment  was  expressly  made  subject 
Tfo  the  lieu,  and  whatever  rights  Elmer  Taylor  received 
under  the  assignment  w^ere  accepttKl  subject  to  the  lien  of 
(he  attorney,  and,  as  the  amount  of  the  lien  was  specified 
;ind  certain,  and  plaintiflf  had  consented  thereto,  we  can- 
not see  that  either  Elmer  Taylor  or  the  attorney  could  bi» 
prejudiced  by  sucii  assignment,  and  w^e  therefore  hold  that 
such  assignment  did  not  aflfect  the  right  of  the  attorney  to 
a  lien  on  the  unpaid  remainder  of  the  judgment. 

There  are  other  questions  urged  in  the  brief  of  the 
appellee*,  but  they  do  not  appear  to  have  been  presented 
(o  the  trial  court,  and  were,  in  fact,  waived  by  the  plead- 
ings, and  it  is  not  necessary  to  consider  them. 

For  the  reasons  given,  we  recommend  that  the  judgment 
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of  the  district  court  be  reversed  and  the  cause  remanded 
fop  further  proceedings. 

DuppiB  and  Eppeeson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Beversed. 


Lincoln  Township,  appellant,  v.  Kearney  Countt, 

.    appellee. 

Filed  June  7,  1907.    No.  14,854. 

1.  County  Commissioners:  Disallowance  of  Claims.  Action  of  the 
board  of  county  supervisors  in  disallowing  a  claim  against  the 
ooutity  is  final,  unless  appealed  from. 

2. :  :  Notice.  The  action  of  the  board  of  county  super- 
visors in  disallowing  a  claim  of  a  township  is  not  affected  by  the 
fact  that  the  notice  of  such  disallowance  was  mailed  to  a  person 
who  was  an  officer  of  the  township  at  the  time  of  the  filing  of  the 
claim,  but  who  had  resigned  his  office,  when  the  written  notice 
was  delivered  by  such  ex-offlcial  to  his  successor  in  office  within 
five  days  from  the  order  of  disallowance. 

Appeal  from  the  district  conyt  for  Kearney  county: 
Ed  L.  Adams,  Judge.    Affirmed. 

Joel  Hullj  for  appellant. 

L.  G.  Paulson  and  0.  P.  Anderhery,  contra. 

Good,  C. 

In  October,  1904,  Earl  Watkins  became  ill  with  typhoid 
fever  in  Lincoln  township,  Kearney  county,  Nebraska. 
For  about  five  months  previous  thereto  he  had  worked 
as  a  farm  hand  and  in  other  capacities  in  different  parts 
of  Kearney  county.     He  was  a  minor  about  18  years  of 
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age,  and  had  neither  parents  nor  relatives  in  Nebraska  bo 
far  as  known.  At  the  time  he  became  ill  he  had  no  prop- 
erty or  means  of  support.  L.  R.  Brown,  justice  of  the 
peace,  ex  officio  overseer  of  the  poor  and  chairman  of  the 
town  board  of  Lincoln  township,  upon  being  notified  of 
Watkins'  illness  and  his  need  of  care  and  attention,  caused 
Watkins  to  be  taken  to  a  boarding  house,  and  procured 
medical  services  and  nursing  until  Watkins  recovered. 
The  bills  for  the  boarding,  nursing  and  medical  attend- 
ance were  presented  to  and  allowed  by  the  town  board  of 
Lincoln  township,  amounting  to  about  |78.  The  town 
board  directed  its  chairman  and  overseer  of  the  poor,  L. 
R.  Brown,  to  file  a  claim  against  the  county  to  reimburse* 
the  township  for  the  expenditures  so  incurred.  On  the 
3d  day  of  January,  1905,  Brown  verified  the  claim  in  favor 
of  Lincoln  township  against  Kearney  county  and  filed 
the  same  with  the  county  clerk  of  said  county,  and  on  the 
same  day,  being  about  to  remove  his  residence  from  Lin- 
coln township,  also  filed  his  resignation  as  justice  of  the 
peace  and  ex  officio  overseer  of  the  poor  and  member  of 
the  town  board  with  said  board,  which  resignation  was 
then  and  there  accepted.  One  Larson  was  appointed  as 
his  successor  in  office,  took  the  oath  and  filed  his  bond 
with  the  county  clerk  of  Kearney  county  on  the  12th  day 
of  January,  1905,  which  bond  was  approved  by  the  board 
of  supervisors  on  the  21st  day  of  February  following.  On 
the  21st  day  of  February,  1905,  the  board  of  supervisors 
of  Kearney  county  passed  upon  the  claim  of  Lincoln 
township  and  rejected  the  same.  On  the  day  following 
the  county  clerk  mailed  a  notice,  addressed  to  L.  R. 
Brown,  giving  notice  that  the  claim  of  Lincoln  township 
was  rejected  by  the  county  board  at  its  meeting  held  on 
the  21st  day  of  February,  1905.  It  should  be  borne  in 
mind  that  at  this  time  Brown  had  ceased  to  be  an  officer 
of  Lincoln  township.  The  evidence  shows  that,  within 
two  or  three  days  after  the  notice  was  mailed,  Brown  re- 
ceived the  same  through  the  post  office.  His  successor  in 
office,  Larson,  being  at  the  time  in  the  post  office,  Brown 
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turned  the  notice  over  to  him.  Lincoln  township  did  not 
appeal  from  the  judgment  of  the  board  of  supervisors  dis- 
allowing its  claim,  but  some  months  later  filed  another 
claim,  covering  the  same  items  of  expenditure,  and  diflfer- 
mg  from  the  first  claim  only  in  the  fact  that  it  made  the 
items  more  explicit  and  set  them  out  in  greater  detail. 
In  due  time  this  claim  was  brought  to  the  attention  of  the 
.l)oard  of  supervisors  and  was  disallowed,  for  the  reason 
that  it  represented  the  same  items  of  expenditure  which 
had  been  previously  passed  upon  and  rejected.  From  the 
order  disallowing  this  claim  Lincoln  township  appealed 
to  the  district  court  for  Kearney  county.  The  plaintiff 
filed  its  petition  in  the  district  court,  setting  up  all  the 
facts  in  great  detail.  The  defendant  county  answered, 
admitting  the  corporate  existence  of  each  of  the  parties, 
pleaded  the  former  adjudication  of  the  countj^  board,  and 
denied  all  the  other  allegations  of  the  petition.  A  jury 
was  waived  and  trial  had  to  the  court,  with  findings  and 
judgment  for  the  defendant.  Plaintiff  brings  the  case  to 
this  court  on  appeal  to  review  this  judgment. 

This  court  has  held  repeatedly  that  the  county  board 
in  passing  upon  such  claims  against  the  county  acts 
judicially,  and  its  findings  have  the  same  force  and  effect 
as  a  judgment,  and  are  final  unless  appealed  from.  Taylor 
V.  Davey,  55  Neb.  153;  Dixon  County  v.  Barnes,  13  Neb. 
294;  Sioux  County  v.  Jameson,  43  Neb.  265;  State  v. 
Merrell,  43  Neb.  575;  Cuming  County  v.  Thiele,  48  Neb. 
888.  Appellant  contends,  however,  that  the  action  of  the 
county  board  in  rejecting  its  claim  on  the  21st  day  of 
February,  1905,  was  nugatory  and  not  binding  upon  ap- 
pellant, for  the  reason  that  appellant  was  not  notified  of 
the  order  of  the  board  in  rejecting  its  claim.  We  should 
be  very  glad  if  we  could  conscientiously  adopt  this  view, 
for  the  reason  that  it  appears  from  the  record  that  the 
claim  of  Lincoln  township  against  Kearney  county  was 
just  and  meritorious,  and  w^e  regret  that  there  is  a  stum- 
bling block  that  prevents  the  township  from  being  reim- 
bursed for  its  expenditures  incurred  in  its  commendable 
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and  praiseworthy  efforts  to  care  for  and  help  the  needy 
within  its  jurisdiction.  But,  however  much  we  should 
like  to  see  plaintiff  recover  upon  its  just  claim,  courts  are 
bound  to  interpret  and  follow  the  law  as  they  find  it.  By 
section  4455,  Ann.  St.,  it  is  provided  that  "upon  the  dis- 
allowance of  any  claim,  it  shall  be  the  duty  of  the  county 
clerk  to  notify  the  claimant,  his  agent  or  attorney,  in 
^\Titing,  of  the  fact,  within  five  days  after  such  disallow- 
ance. Notice  mailed  within  said  time  shall  be  deemed 
suflRcient.''  By  this  8(H:tion  the  claimant  is  allowed  twentv 
days  from  the  order  of  disallowance  in  which  to  appeal. 
The  object  of  the  law  in  providing  for  notice  to  the  claim- 
ant is  that  he  may  be  informed  of  such  disallowance,  so 
that  he  may,  if  he  feel  aggrieved,  appeal  to  the  district 
court  within  the  statutory  time.  In  this  case  the  notice 
was  originally  sent  to  L.  R.  Brown,  who  was  an  officer  at 
the  time  of  the  filing  of  the  claim;  and,  while  he  had 
ceased  to  be  such  officer  at  the  time  of  the  notice,  yet  the 
fact  that  the  notice  was  delivered  to  the  officer  who  suc- 
ceeded Brown  within  the  five  days  after  the  disallowance 
of  the  claim  informed  the  plaintiff  of  the  action  of  the 
county  board.  It  then  had  knowle<lge  of  the  disallowance 
of  its  claim,  and  had  the  opportunity  to  appeal  from  th<* 
order  of  disallowance;  but,  instead  of  exercising  that 
statutory  right,  it  neglected  to  do  so  until  it  had  lost  its 
right  of  appeal  and  the  order  of  disallowance  had  become 
final.  Plaintiff's  right  having  been  determined  and  ad- 
judicated, it  could  not  thereafter  gain  any  rights  by  re- 
filing its  claim. 

From  what  has  been  said,  it  follows  that  the  judgment 
of  the  district  court  is  right  and  should  be  affirmed,  which 
we  accordingly  recommend. 

DuFFiE  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Margaret  Sullivan  et  al.,  appellants,  v.   Frank  P. 

Conrad  et  al.,  appellees. 

Piled  June  7,  1907.    No.  14,863. 

1.  Appeal:  Evidence,  Rulings  of  the  trial  court  In  excluding  certain 
QTldence  offered  examined,  and  held  prejudicial  error. 

2. :  Instructions.  Instructions  that  withdraw  from  the  consid- 
eration of  the  Jury  any  material  issue  In  the  case,  properly  pleaded 
and  supported  by  competent  testimony,  are  erroneous.  Instruc 
lions  No.  6  and  No.  8  examined,  and  held  to  withdraw  a  material 
issue  from  the  consideration  of  the  Jury. 

3.  Intoxicating  Liquors:  Damages:  Evidence.  Under  the  civil  dam- 
ages section  of  our  liquor  law  (Ann.  St.,  sec.  7165),  under  ordinary 
circumstances  a  saloon-keeper  is  not  liable  for  damages  resulting 
from  the  use  of  intoxicating  liquors,  where  the  liquors  were  sold 
by  the  saloon-keeper  to  a  third  person,  who  thereafter  furnished 
the  liquor  to  the  person  who  became  intoxicated  and  caus^  the 
injury  complained  of,  if  it  appears  that  the  saloon-keeper  had  no 
knowledge  or  reason  to  believe  that  the  liquors  sold  to  the  third 
person  were  to  be  furnished  to  the  person  who  became  intoxicated. 

Appeal  from  the  district  court  for  Jefferson  county: 
William  H.  Kellioar,  Judge.    Reversed. 

W.  J,  Moss^  for  appellants. 

Hcasty  &  Barnes,  contra. 

Good,  C. 

Margaret  Sullivan,  on  behalf  of  herself  and  five  minor 
children,  brought  suit  in  the  district  court  for  Jeflferson 
county  against  Frank  P.  Conrad  and  Fred  F.  Borland, 
two  licensed  saloon-keepers  in  the  city  of  Fairbury,  and 
joined  with  them  their  respective  sureties  on  their  liquor 
license  bonds,  to  recover  for  damages  to  their  means  of 
support  which,  she  alleged,  was  caused  by  the  two  prin- 
cipal defendants  selling  intoxicating  liquors  to  John  Sul- 
livan, the  husband  and  father  of  the  plaintiffs.  In  her 
petition  she  alleged  that  both  of  said  saloon-keepers  sold 
and  furnished  to  said  John  Sullivan  intoxicating  liquors 
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from  the  3d  day  of  May,  1904,  until  the  23d  day  of  Feb- 
ruary, 1905 ;  that,  by  reason  of  the  use  of  the  intoxicating 
liquors  so  sold  and  furnished,  John  Sullivan  became  a 
drunkard  and  was  incapacitated  to  support  the  plaintiffs; 
that  on  the  23d  day  of  February,  1905,  while"  intoxicated 
from  liquors  furnished  by  the  principal  defendants,  he 
resisted  arrest  by  the  city  marshal  of  the  city  of  Fair- 
bury,  and,  while  resisting  said  officer,  was  struck  by  him, 
and,  by  reason  of  the  blow  and  of  his  intoxication,  he  fell 
upon  the  pavement  and  received  injuries  from  which  he 
died  a  few  hours  later.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiffs  as  against  defendant  Frank  P.  Con- 
rad and  his  bondsmen  in  the  sum  of  f450,  but  found  in 
favor  of  defendant  Borland  and  his  bondsmen.  Plaintiffs 
moved  for  a  new  trial,  which  was  denied,  and  now  bring 
the  acjtion  to  this  court  for  review. 

Complaint  is  made  of  certain  rulings  of  the  trial  court 
in  the  exclusion  of  evidence,  and  in  the  giving  and  refus- 
ing of  instructions.  Plaintiffs  offered  direct  evidence 
tending  to  show  that  the  defendant  Borland,  during  the 
period  complained  of,  had  sold  and  furnished  liquors  to 
John  Sullivan.  Among  other  things,  Margaret  Sullivan 
testified  that  her  husband  frequently  brought  home  bottles 
or  flasks  of  whiskey,  which  he  drank,  and  one  particular 
bottle,  bearing  the  label,  "Whiskey.  Sold  by  Fred  F.  Bor- 
land, Fairbury,  Neb.,"  was  offered  in  evidence  when  she 
testified  that  she  had  seen  her  husband  bring  this  partic- 
ular bottle  home  and  drink  the  liquor  therefrom.  The 
court  excluded  this  offer  from  the  consideration  of  the 
jury.  The  defendant  Borland  and  his  bartenders  testified, 
denying  that  they  sold  any  liquors  to  John  Sullivan  dur- 
ing the  time  complained  of.  In  view  of  the  conflict  be- 
tween the  testimony  of  the  plaintiffs  and  the  defendants 
as  to  whether  defendant  Borland  had  sold  any  liquors  to 
John  Sullivan  during  the  period  named,  we  think  that  any 
fact  or  circumstance  which  would  have  a  tendency  to  cor- 
roborate the  testimony  of  either  side  was  properly  admis- 
sible.    While  there  was  no  testimony  that  anyone  Miw 
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Sullivan  buy  or  procure  this  particular  bottle  of  liquoi* 
from  Borland,  yet  the  fact  that  Sullivan  brought  home  a 
bottle  of  liquor  which  bore  the  printed  label  of  defendant 
Borland  was  a  circumstance  wKich  tended  in  some  do- 
*^n^^  to  support  and  corroborate  the  evidence  offered  by 
plaintiffs,  and,  while  it  was  not  conclusive  that  the  liquor 
in  the  bottle  was  furnished  by  Borland  to  Sullivan,  it  v/as 
a  circumstance  which  was  proper  to  go  to  the  jury  for  its 
consideration  in  determining  the  question  as  to  whetli'v*r 
or  not  Borland  had  furnished  any  of  the  liquors  which 
contributed  to  the  cause  of  the  alleged  loss  of  support. 
We  are  of  opinion  that  this  ruling  of  the  court  was  error, 
and,  as  the  jury  found  entirely  in  favor  of  Borland  and 
his  sureties,  the  ruling  was  prejudicial  to  the  plaintiffs. 

Two  instructions  of  the  court  are  particularly  com- 
plained of.    The  first  one  is  as  follows :    '*No.  6.    In  ordev 
to  return  a  verdict  in  favor  of  plaintiffs  for  loss  of  suj)- 
port  caused  by  the  death  of  Sullivan,  you  must  be  satis- 
fied by  a  preponderance  of  the  evidence,  not  only  that  Sul- 
livan was  intoxicated  and  that  liquors  furnished  by  Con- 
rad  and  Borland  contributed  to  produce  such  intoxication, 
but,   further,   that  his  intoxication  was  a   contributing 
cause  to  his  death.     Unless  you  are  convinced  that  Sul- 
livan's  intoxication   contributed   to  produce   the  injury 
which  resulted  in  his  death,  there  can  be  no  recovery  in 
this  suit."    By  the  latter  part  of  this  instruction  the  court 
excluded  from  the  :onsideration  of  the  jury  any  loss  or 
injury  sustained  by  the  plaintiffs  to  their  means  of  sup- 
port prior  to  the  death  of  Sullivan.    It  must  be  borne  in 
mind  that  the  plaintiffs  sue  to  recover  for  damages  to 
their  means  of  support  from  the  3d  day  of  May,  1904, 
thenceforward,  and  that  they  comi)lain  of  the  injury  to 
their  means  of  support  prior  to,  as  well  as  after,  the  deatli 
of  the  husband  and  father.    The  means  of  support  might 
be  only  partially  iippaired  prior  to  his  death  and  wholly 
lost  thei'eafter,  but  the  fact  that  the  means  of  support 
was  wholly  cut  off  did  not  preclude  the  plaintiffs  from 
23 
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recovery  for  any  injury  sustained  prior  thereto  which  the 
evidence  would  show  them  to  have  sustained.  The  de- 
fendants contend  that  there  is  no  evidence  in  the  record 
that  would  warrant  any  finding  of  any  loss  of  support 
prior  to  the  death  of  Sullivan.  It  becomes  necessary, 
therefore,  to  determine  whether  or  not  there  is  sufficient 
(evidence  offered  to  entitle  this  question  to  be  submitted  to 
the  jury.  We  have  examined  the  evidence  with  consider- 
able care,  and,  while  the  evidence  is  neither  clear  nor  satis- 
factory as  to  any  loss  of  support  prior  to  the  death  of  Sul- 
livan, yet  there  was  evidence  that  Sullivan  spent  part  of 
his  earnings  in  the  saloons,  that  he  drank  to  excess  and  on 
a  few  occasions  was  drunk,  and  that  he  did  not  attend  to 
his  work  and  duties  as  well  as  he  did  before  he  became 
addicted  to  the  excessive  use  of  intoxicants.  We  are  of 
opinion,  on  the  whole,  that  the  evidence  was  sufficient  to 
\\'arrant  the  court  in  submitting  to  the  jury  for  its  deter- 
mination the  question  of  the  injury  to  plaintilBfs'  means  of 
support  occurring  previous  to  the  death  of  Sullivan.  By 
the  instrtiction  referred  to  the  court  withdrew  this  ques- 
tion from  the  consideration  of  the  jury.  We  think,  under 
the  circumstances,  this  instruction  should  not  have  been 
.i>:iven,  and  that  it  was  prejudicial  to  the  plaintiffs. 

That  part  of  instruction  No.  8  complained  of  is  in  the 
following  language :  "If  Conrad  or  Borland  did  not  fur- 
nish to  Sullivan  any  of  the  liquor  which  contributed  to 
produce  the  intoxication  that  resulted  in  his  death,  then 
you  cannot  return  a  verdict  against  them  or  their  bonds- 
men, and  you  must  be  satisfied  by  a  preponderance  of 
the  evidence  that  either  Conrad  or  Borland  furnished  to 
Sullivan  liquors  which  contributed  to  such  intoxication, 
or  you  must  find  for  the  defendants,  and  your  verdict  can 
in  no  event  be  against  either  one  of  the  principal  defend- 
ants  and  their  respective  bondsmen,  unless  you  are  con- 
vinced by  a  preponderance  of  the  evidence  that  he  sold  or 
furnished  Sullivan  intoxicating  liquors  which  contributed 
to  the  intoxication  which  in  whole  or  in  part  caused  his 
death."     This  instruction  contains  the  same  vice  as  in- 
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stmction  No.  6,  except  that  it  enlarges  and  amplifies  the 
same  view,  which  was  improperly  given  the  jury  in  No. 
6.  The  same  observations  that  apply  to  No.  6  apply  also 
to  No.  8. 

Complaint  is  also  made  of  instruction  No.  5,  which  is 
in  the  following  language:  "You  are  instructed  that  the 
fact  that  the  witness  Joe  Burke  purchased  a  pint  of 
whiskey  at  defendant  Conrad's  place  of  business  on  the 
day  of  the  accident,  which  he  subsequently  gave  to  Sul- 
livan, can  have  no  bearing  upon  Conrad's  liability  in  this 
suit,  except  on  the  issue  of  Sullivan's  intoxication  at  the 
time  of  his  death,  for  the  reason  that  Mr.  Conrad  had 
no  notice  or  knowledge  that  Burke  intended  that  Sulli- 
van was  to  have  any  part  of  such  liquor.  Evidence  that 
Burke  did  give  the  liquor  purchased  to  Sullivan  wavS 
admitted  for  your  consideration  only  for  the  reason  that 
it  tended  to  show  Sullivan's  intoxication  at  the  time  he 
waa  killed."  The  evidence  discloses  that  on  the  after- 
noon preceding  the  death  of  Sullivan  he  drank  a  singk^ 
glass  of  whiskey  at  the  bar  of  defendant  Conrad.  It  fur- 
ther shows  that  the  witness  Joe  Burke  the  same  afternoon 
purchased  a  pint  of  whiskey  from  defendant  Conrad,  and 
that  Burke  gave  a  part  of  this  whiskey  to  Sullivan,  which 
Sullivan  drank,  and  that  the  whiskey  so  furnished  Sul- 
livan by  Burke  contributed  to  his  intoxication  which 
caused  his  death.  The  court  permitted  the  evidence  to 
gc  to  the  jury  for  the  purpose  of  showing  Sullivan's  in- 
toxication at  the  time  he  received  the  injury  that  caused 
his  death,  and,  by  the  instruction,  informed  the  jury  that 
this  could  have  no  bearing  upon  Conrad's  liability  in  the 
suit,  in  the  absence  of  any  evidence  that  Conrad  had  no- 
tice or  knowledge  that  the  liquor  bought  by  Burke  was 
intended  for  Sullivan.  This  presents  a  phase  of  our 
liquor  law  that,  so  far  as  we  are  aware,  has  not  been 
determined  by  this  court ;  that  is,  whether  or  not  a  saloon- 
keeper is  liable  to  one  who  uses  intoxicating  liquors  and 
by  reason  of  such  intoxication  is  injured,  when  the  in- 
jured person  did  not  obtain  the  intoxicating  liquors  from 
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the  saloon-keeper,  but  from  a  person  to  whom  the  saloon- 
keeper had  sold  or  furnished  intoxicating  liquors,  without 
notice  or  knowledge  that  such  liquors  were  to  be  given  or 
furnished  to  the  person  who  received  the  injury.  Whether 
he  is  liable  in  such  a  case  depends  upon  whether  the 
injury  can  be  said,  under  the  circumstances,  to  grow  out 
of  the  saloon-keeper's  traffic  in  intoxicating  liquors.  In 
such  case  there  is  no  traffic  in  intoxicating  liquors  be- 
tween the  saloon-keeper  and  the  person  who  received  the 
injury.  The  traffic  in  such  case  is  limited  to  the  person 
who  purchased  the  liquor.  To  hold  the  saloon-keeper 
liable  under  such  circumstances  would  deprive  him  of 
any  benefit  from  the  exercise  of  the  most  careful  judg- 
ment in  the  sale  of  liquors.  If  he  may  be  held  liable 
where  the  sale  or  furnishing  of  the  liquor  is  removed  one 
step  from  the  person  who  becomes  intoxicated  and  in- 
jured, either  in  time  or  person,  then  we  are  at  a  loss  to 
know  where  the  line  might  be  drawn.  If  he  may  be  held 
liable  in  such  case,  we  see  no  reason  why  he  should  not 
be  held  liable  if  he  should  sell  to  A,  who  might  a  month 
or  a  year  thereafter  give  the  liquor  to  B,  who  from  its  use 
might  become  intoxicated  and  injured.  Or,  to  go  further, 
he  might  exercise  the  utmost  caution  and  good  judgment 
in  selling  to  A,  who  might  thereafter  give  the  liquor  to  B, 
and  B  furnish  it  to  C,  and  so  on  through  a  half  a  dozen 
persons,  until  the  liquor  originally  sold  to  A,  might  a 
year  thereafter  be  given  by  some  third  or  fourth  person 
to  an  habitual  drunkard,  who  would  become  intoxicated 
and  suffer  an  injury,  which  would  impair  the  means  of 
support  of  the  wife  and  family  of  the  habitual  drunkard, 
to  whom  the  saloon-keeper  under  no  circumstances  would 
have  sold  or  furnished  any  liquor.  We  do  not  think  such 
a  construction  of  our  liquor  law  is  warranted,  nor  do  we 
think  that  injuries  under  such  circumstances  were  con- 
templated by  the  framers  of  the  civil  damage  section  of 
our  liquor  statute.  We  have  not  been  cited  to  any  au- 
thorities in  point  by  counsel  for  either  side,  but  we  find 
support  given  to  this  view  in  Black,  Intoxicating  Liquors, 
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sec.  294,  from  which  we  quote  the  following :  "As  a  rule, 
the  liability  under  the  civil  damage  laws  is  confined  to 
the  person  who  directly  caused  the  intoxication  com- 
plained of,  by  furnishing  liquor  to  the  inebriate.  If  the 
same  liquor  has  pa*ssed  through  several  hands,  this  does 
not  establish  a  joint  or  successive  liability  on  the  part  of 
all  those  who  have  sold  it.  Thus,  if  A  sells  liquor  to  B, 
and  B  sells  it  to  C,  and  C  thereby  becomes  intoxicated 
and  injures  D,  the  latter  has  a  right  of  action  against  B, 
l)ut  not  against  A."  The  rule  might  be  different,  how- 
ever, if  the  first  vendor  knew,  or  had  good  reason  to  be- 
lieve, when  he  sold  the  liquor,  that  the  purchaser  in- 
tended to  furnish  it  to  a  third  person,  if  such  third  per- 
son thereafter  became  intoxicated  and  thereby  caused 
damage  to  himself  or  another. 

There  are  other  errors  complained  of;  but,  since  this 
cause  must  be  reversed  for  the  reasons  heretofore  given, 
and  the  other  errors  complained  of  do  not  appear  likely 
to  arise  upon  a  new  trial,  we  refrain  fi^om  considering 
them. 

For  the  reasons  given,  we  recommend  that  the  judg- 
ment of  the  district  court  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

DuFFiB  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  .is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed. 


Harry  Ford  v.  State  of  Nebraska. 

Filed  Junk  7,  1907.    No.  14,695. 

1.  Statutes:  Ck)N8TBUcTioN.  In  construing  a  statute  it  wiU  not  be  pre- 
sumed that  the  legislature  intended  any  provision  of  aH  act  to  he 
without  meaning. 
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2.  Intoxicating  Liquors,  Keeper  of.    A  person  who  is  found  in  pos- 

session of  intoxicating  liquors,  with  the  intention  of  disposing  of 
same  without  license,  is  a  keeper  within  the  meaning  of  the  pro- 
visions of  section  20,  ch.  50,  Comp.  St  1905. 

3.  Criminal  liaw:  Information:  Several  Counts:  Verdict.    Where  sev- 

eral counts  are  included  in  the  same  information,  a  conviction  on 
one  count  may  be  sustained,  although  the  jury  ignore  the  others, 
and  a  judgment  upon  one  of  several  counts,  with  no  verdict  as  to 
the  others,  operates  as  an  acquittal  on  the  other  counts.  Casey  v. 
State,  20  Neb.  138,  overruled. 

Error  to  the  district  court  for  Gage  county:  William 
H.  Kelligar,  Judge.    Affirmed. 

Rinaker  &  Bibb^  for  plaintiff  in  error. 

W.  T.  Thompson^  Attorney  General,  and  Grant  G.  Mar- 
tiny  contra. 

Jackson,  0. 

The  plaintiff  in  error  was  prosecuted  for  a  violation  of 
the  Slocumb  law.  The  information  contains  four  counts. 
The  jury  returned  a  verdict  of  guilty  on  the  second  count 
and  ignored  the  other  three.  A  motion  in  ai'rest  of  judg- 
ment was  interposed  on  the  ground  that  the  count  upon 
which  the  verdict  of  guilty  was  rendered  does  not  charge 
an  offense  punishable  under  the  laws  of  the  state.  The 
motion  was  overruled,  and  a  judgment  of  conviction  ren- 
dered on  the  verdict.  The  count  upon  which  the  convic- 
tion rests  is  as  follows:  "Said  S.  D.  Killen,  county  at- 
torney aforesaid,  further  upon  his  oath  gives  this  court 
to  understand  that  on  or  about  the  9th  day  of  July,  1905, 
on  the  second  floor  of  the  two-story  brick  building  at  the 
southeast  comer  of  Third  and  Court  streets  in  the  city  of 
Beatrice,  Gage  county,  Nebraska,  Harry  Ford  then  and 
there  did  unlawfully  keep  and  have  for  sale  certain  intoxi- 
cating liquors,  to  wit,  whiskey,  without  having  first  ob- 
tained a  license  or  druggist's  permit  therefor;  that  said 
intoxicating  liquor  above  described  was  intended  to  be 
and  was  then  and  there  by  said  Harry  Ford  being  kept 
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for  sale  unlawfully  without  license  or  druggist's  permit 
therefor,  nor  was  said  whiskey  kept  for  sacramental  or 
mechanical  purposes,  nor  for  home  consumption,  but  said 
whiskey  was  kept  for  sale  by  said  Harry  Ford  unlawfully 
and  contrary  to  the  form  of  the  statute  in  such  case  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of 
Nebraska," 

The  complaint  is  made  under  the  provisions  of  section 
20,  ch.  50,  Comp.  St.,  1905,  the  portion  of  which  involved 
in  the  inquiry  is  as  follows :  "Hereafter  it  shall  be  unlaw- 
ful for  any  person  to  keep  for  the  purpose  of  sale  without 
license  any  malt,  spirituous,  or  vinous  liquors  in  the  State 
of  Nebraska,  and  any  person  or  persons  who  shall  be 
found  in  possession  of  any  intoxicating  liquors  in  this 
state,  with  the  intention  of  disposing  of  the  same  without 
license  in  violation  of  this  chapter,  shall  be  deemed  guilty 
of  a  misdemeanor  and  on  conviction  thereof  shall  be  fined 
or  imprisoned  as  provided  in  section  eleven  of  this  chap- 
ter.'' The  objection  urged  against  the  information  is  that 
it  does  not  charge  that  the  defendant  was  found  in  pos- 
session of  the  liquors  unlawfully  kept  for  sale,  that  the 
gravamen  of  the  offense  lies  in  the  fact  of  being  found  in 
possession,  and  that  the  complaint  omitting  the  words 
"found  in  possession,"  therefore,  states  no  offense  under 
the  statute.  We  do  not  assent  to  that  construction.  The 
statute  should  be  construed  with  reference  to  its  object, 
the  connection  with  which  the  provisions  are  used,  the 
evident  intention  of  the  legislature,  and  so  as  to  give  it  a 
practical  operation,  so  far  as  possible.  The  word  "keep" 
denotes  possession,  and  the  statute  makes  the  fact  of  be- 
ing found  in  possession  evidence  that  the  person  so  found 
is  keeping  intoxicating  liquors  within  the  meaning  of 
the  statute,  and,  if  it  is  further  shown  that  the  possession 
is  coupled  with  an  "intention  of  disposing  of  the  same 
without  license  in  violation"  of  the  law,  the  crime  is  com- 
plete. The  complaint  is  not  very  artistically  drawn.  It 
will  be  noticed  that  it  does  not  charge  in  the  language  of 
the  statute  that  the  liquors  were  kept  with  the  intention 
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of  disposing  of  them  without  license.  The  allegation  is 
that  tlie  liquor  "was  intended  to  be  and  was  then  and  there 
by  said  Harry  Ford  being'kept  for  sale  unlawfully  without 
license."  It  is  sufficient  to  charge  a  statutory  misde- 
meanor in  the  language  of  the  statute,  but  a  complaint  is 
not  necessarily  fatal  because  it  fails  to  use  the  precise 
wopds  of  the  statute.  If  plain  language  of  a  precisely 
equivalent  meaning  is  used,  it  is  generally  held  to  be  suffi- 
cient. The  construction  contended  for  would  apparently 
make  the  first  clause  of  the  section  meaningless.  We  think 
that  the  complaint  was  sufficient  against  an  attack  coming 
for  the  first  time  after  conviction. 

Complaint  is  also  made  that  the  verdict  does  not  respond 
to  all  the  counts  of  the  information,  and  that  the  verdict 
is  therefore  contrary  to  law  under  our  holdings  in  Wil- 
liams V.  State,  6  Neb.  334,  and  Casey  v.  State,  20  Neb. 
138.  In  the  case  of  Williams  v.  State  the  identical  ques- 
tion was  not  involved,  and  that  case  is  not  to  be  taken  as 
authority  on  the  question  now  being  discussed.  The  hold- 
ing in  Ca^ey  i\  State  was  put  upon  the  ground  that,  hav- 
ing adopted  the  Ohio  code,  we  were  bound  to  follow  the 
courts  of  that  state  in  the  construction  accepted  by  them. 
The  supreme  court  of  Ohio,  however,  no  longer  follows  the 
rule  contended  for.  Jackson  v.  State,  39  Ohio  St.  37.  The 
general  rule  is  that  a  verdict  of  guilty  on  one  count,  with- 
out responding  to  other  counts  in  the  same  information,  is 
equivalent  to  a  verdict  of  not  guilty  as  to  such  other 
counts.  Wharton,  Criminal  Pleading,  sec.  740.  In  fact, 
so  far  as  the  writer  has  investigated  the  question,  this 
court  stands  alone  in  holding  to  a  contrary  doctrine.  Th^ 
case  of  Casey  v.  State,  supra,  was  reviewed  and  criticised 
by  the  supreme  court  of  the  United  States  in  Selvester  v. 
Vmted  States,  170  U.  S.  262,  where  the  principle  is  dis- 
cussed and  the  general  rule  announced  as  being  contrarj' 
to  our  decision.  A  well-considered  case  on  the  subject  is 
that  of  State  v.  McNaught,  36  Kan.  624,  where  the  au- 
thorities are  reviewed.  The  reason  which  induced  the  de- 
cision in  Casey  v.  State,  supra,  no  longer  prevails^  and 
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there  remains  no  reason  wbj^  our  decision  in  this  case 
should  not  rest  upon  correct  principles  of  law  and  be  in 
harmony  with  the  weight  of  authority. 

It  is  said  that  the  second  count  of  the  infornuition  is 
insufficient  for  the  further  reason  that  it  is  not  charged 
that  the  offense  was  committed  in  the  state  of  Nebraska. 
It  will  be  observed  that  the  charge  is  tbat  the  offense  was 
committed  "in  the  city  of  Beatrice,  Gage  county,  Ne- 
braska." We  do  not  regard  the  omission  of  the  word 
**state"  as  being  at  all  important  to  the  validity  of  the 
complaint. 

The  only  remaining  assignment  of  error  relates  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  There 
is  direct  evidence  to  justify  the  jury  in  finding  that  t\w 
defendant  rented  the  rooms  in  which  the  liquor  was  found, 
that  he  assisted  in  taking  the  liquor  to  the  rooms,  and 
<lirected  one  Fisher  with  reference  to  the  sales  and  th(^ 
])rices  to  be  charged,  and  that  he  received  the  proceeds  of 
the  sales  in  cash. 

We  find  no  reversible  error  in  the  record,  and  recom- 
mend that  the  judgment  be  affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Bazelman  Lumber  Company,  appellee,  v.  James  W. 

HlXTON  ET  AL.,  APPELLEES:  PEARL  JOHNSON  ET  AL., 
APPBLI^NTS. 

Filed  June  7.  1907.    No.  14,798. 

1.  Vendor  and  Purchaser:  Chattel  Mokixjage,  Lien  of.    A  bona  fide 

purchaser  of  real  estate,  without  notice  of  an  existing  chattel 
mortgage  given  by  his  vendor  on  a  dwelling  house  situate  thereon, 
takes  the  title  free  from  the  lien  of  such  chattel  mortgage. 

2.  Mortgage  Forclosure:  Evidence.     It  is  not  incumbent  on  the  plain- 
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tiff  in  an  action  to  foreclose  a  real  estate  mortgage  to  prove  title 

to  the  real  estate  In  the  mortgagor  as  against  such  mortgagor  and 

his  privies. 
I 

i  Appeal    from    the   district    court    for    Boyd   county; 

James  J.  Harrington,  Judge.    Reversed  with  directions. 

D.  A.  Harrington  and  W.  T.  Wills,  fop  appellants. 

« 

M.  F.  Earnngton,  contra. 

Jackson,  O. 

The  evidence  in  this  case  is  somewhat  conflicting,  but 
we  think  the  following  facts  may  fairly  be  said  to  have 
been  established :  On  July  2, 1902,  J.  W.  Hinton  purchased 
of  the  Pioneer  Townsite  Company  lots  4,  5  and  6,  in  block 
1,  in  the  town  of  Bristow,  Boyd  county,  for  an  agreed  con- 
sideration of  1325,  of  which  sum  $81.25  was  paid  in  cash. 
The  townsite  company  gave  him  a  written  contract  for  the 
conveyance  of  the  premises  by  warranty  deed  upon  com- 
pletion of  deferred  payments.  Hinton  erected  on  these 
premises  a  small  dwelling  house  and  a  livery  barn.  On 
November  7  of  that  year  Hinton  gave  the  plaintiff  a  chat- 
tel mortgage  on  these  buildings  to  secure  an  indebtedness 
of  $915.35.  This  mortgage  was  filed  and  entered  on  the 
chattel  mortgage  index  of  Boyd  county  on  the  14th  of 
the  same  month,  but  not  recorded.  The  mortgage  was 
taken  by  the  plaintiff  with  the  knowledge  of  Hinton's 
equitable  interest  in  the  real  estate.  Hinton  was  in- 
debted to  the  defendant  Pearl  Johnson  in  about  the  sum 
of  f550,  and  on  January  23,  1903,  he,  joining  with  his 
wife,  assigned  the  contract  from  the  Pioneer  Townsite 
Company  to  Pearl  Johnson  in  satisfaction  of  his  indebted- 
ness to  her.  Mrs.  Johnson  paid  Hinton  f  80  additional  in 
cash,  and  assumed  the  remainder  due  on  the  contract, 
which  she  paid  out,  and  received  from  the  Pioneer  Town- 
site  Company  on  August  31,  1903,  a  warranty  deed  to  the 
real  estate.  The  contract  with  the  Pioneer  Townsite 
Company  and  assignment  to  Mrs.  Johnson  were  recorded 
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and  entered  in  the  numerical  index  in  the  office  of  the 
county  clerk  of  Boyd  county  January  31,  1903,  and  the 
deed  from  the  Pioneer  Townsite  Company  to  Mrs.  John- 
son was  recorded  and  entered  in  the  index  on  September 
25,  1903.  The  transactions  between  Hinton,  Mrs.  John- 
son and  the  Pioneer  Townsite  Company  were  all  without 
knowledge,  on  the  part  of  Mrs.  Johnson,  of  the  chattel 
mortgage  to  the  plaintiff.  On  the  16th  day  of  August, 
1904,  Pearl  Johnson  and  her  husband  mortgaged  said 
real  estate  to  the  intervener,  M.  P.  Meholin,  to  secure  a 
loan  of  |700,  payable  January  1,  1905.  This  mortgage 
was  recorded  on  the  date  of  its  execution.  On  October 
13,  1904,  plaintiff  instituted  this  action  in  the  district 
court  for  Boyd  county  for  the  purpose  of  foreclosing  its 
chattel  mortgage  Pearl  Johnson  and  her  husband  an- 
swered, claiming  title  free  from  the  chattel  mortgage  lien. 
Meholin  intervened,  claiming  a  first  lien  on  the  premises 
by  reason  of  his  mortgage  and  praying  a  foreclosure 
thereof.  In  the  trial  court,  the  decree  was  for  the  plain- 
tiff, establishing  its  mortgage  as  a  first  lien  on  the  build- 
ings. Meholin  had  a  decree  foreclosing  his  real  estate 
mortgage  and  establishing  his  lien  subject  to  the  plain- 
tiff's lien  on  the  buildings.  The  Johnsons  and  the  in- 
tervener appeal 

The  case  of  Holt  County  Bank  v.  Tootle,  Livingston  d 
Co.,  25  Neb.  408,  is  cited  by  the  appellees  to  sustain  the 
decree.  From  the  statement  of  that  case  it  appears  that 
Bridget  Gorman  bought  a  lot  in  the  village  of  O'Neill 
under  contract,  by  the  terms  of  which  she  paid  |25  in 
cash,  and  was  to  pay  $50  later.  She  erected  a  building 
on  this  lot,  and  to  secure  an  indebtedness  to  Tootle,  Liv- 
ingston &  Company  gave  that  firm  a  chattel  mortgage  on 
the  building,  the  mortgagee  not  being  aware  of  the  fact 
that  Gorman  had  any  interest  in  the  real  estate.  Prior 
to  the  execution  of  the  chattel  mortgage  a  lumber  firm 
filed  a  lien  for  material  furnished  in  the  erection  of  the 
building.  Gorman  wns  also  indebted  to  the  Holt  county 
Bank,  and  later  secured  that  indebtedness  by  a  real  estate 
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mortgage  covering  the  lot.  The  bank  assinnpfl  the  pay- 
ment of  the  mechanic's  lien,  and  took  an  assignment  of 
the  contract  of  purchase  and  a  quitclaim  deed  from  Ger- 
man. This  latter  transaction  was  with  knowledge  of  the 
chattel  mortgage  to  Tootle,  LivingHton  &  Company.  The 
bank  paid  off  the  remainder  due  on  the  contract  for  the 
purchase  of  the  lot,  and  took  a  deed  from  the  owner  of 
the  legal  title.  Tootle,  Livingston  &  Company  foreclosed 
their  chattel  mortgage,  and  bid  the  building  in  at  the  sale. 
They  tlien  brought  suit  against  the  bank  for  the  value  of 
the  building,  which  had  not  been  removed  from  the 
premises,  and  it  was  held  that,  while  the  bank  was  en- 
titled to  he  subrogated  to  the  riglits  of  the  mechanic's 
lien  holder,  it  was  liable  to  the  purchaser  at  the  chattel 
mortgage  sale  for  the  value  of  the  building,  diminished 
bv  the  amount  of  the  mechanic's  lien.  The  reasoning  in 
the  case  is  that,  had  the  bank  proceeded  to  foreclose  its 
real  estate  mortgage,  it  would  have  been  entitled  to  a  lien 
on  the  premises  superior  to  that  of  the  chattel  mortgage, 
hut,  having  taken  a  quitclaim  deed  from  the  mortgagor, 
with  knowledge  of  the  chattel  mortgage  lien,  it  acquired 
rh(»r(4)y  the  interest  of  the  mortgagor  only,  suliject  to  the 
iucuTuhrauce  of  the  chattel  mortgage.  We  do  not  regard 
(he  holding  in  that  case  as  controlling  under  the  facts  in 
this  case.  It  is  authority  to  the  extent  tliat  it  is  there  said 
that  a  chattel  mortgage,  given  on  buildings  by  the  owner 
of  real  estnt(%  is  valid  as  betwecm  the  parties,  but  the  liti- 
gation here  is  between  one  claiming  under  a  chattel  mort- 
gage and  a  subsequent  purchaser  and  lien  holder  in  good 
fiiith.  The  featurt^s  which  ccmtrol  the  case  of  Holt 
County  Bunk  v.  Tootle^  lAvingston  &  Co.,  supra,  are  en- 
tirely lacking  in  the  case  at  bar. 

Another  contention  of  the  appellee  is  that,  because  the 
title  to  the  real  estate  was  not  proved  to  have  been  in  the 
Pioneer  Townsite  Company  at  the  time  they  gave  the 
contract  and  deed,  the  defc^ndants  must*  fail,  and  our 
attention  is  called  to  the  case  of  Gihnan  v.  Crossman, 
75  Neb.  696.    An  examination  of  that  case  discloses  that 
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Oilman  sought  to  foreclose  a  mortgage,  and  in  the  action 
instituted  for  that  purpose  Grossman  was  made  defend 
ant,  it  being  charged  in  the  petition  that  h(»  claimed  title 
under  a  sheriff's  deed  issued  in  tax  foreclosure  proceed- 
ings against  the  premises.  Grossman  filed  a  general 
denial,  and  alleged  that  he  was  the  owner  in  fee  simple  of 
the  premises  and  in  possession  thereof  under  claim  of 
title.  He  was  permitted  at  the  trial  to  testify,  without 
objection,  that  he  was  the  owner  of  the  premises  and  in 
possession  under  claim  of  title.  The  source  of  his  title 
was  not  traced,  and  it  was  held  that,  while  it  was  not 
necessary  for  the  mortgagee  to  prove  title  to  the  mort- 
gaged premises  in  the  mortgagor  as  against  the  mort- 
gagor and  his  privies,  because  they  are  each  estopp(»d  l».v 
the  execution  of  the  mortgage  from  denying  the  mort- 
gagor\s  title,  yet,  as  against  a  defendant  who  claims  title 
adversely  to  a  mortgagor,  this  rule  does  not  apply.  Hctc 
again  the  case  differs  from  the  case  at  bar.  While  tin* 
plaintiff  in  this  action  claims  no  interest  in  the  real  estate, 
yet  his  interest  in  the  subject  matter  is  traced  to  the  samt' 
source  as  that  from  which  the  defendants  derive  their 


>  <*laim  of  right. 


Our  conclusion  is  that  the  judgment  of  the  district 
court  was  erroneous.  We  have  reached  that  conclusion 
reluctantly,  because  the  consideration  for  the  plaintiff's 
chattel  mortgage  was  lumber  and  material  furnished  by 
the  plaintiff  for  the  erection  of  the  buildings  on  the  real 
estate  involved;  but  we  cannot  ignore  legal  principles 
for  the  purpose  of  aiding  the  plaintiff  in  its  dilemma. 
The  defendant  Pearl  Johnson  took  title  to  the  real  estatt^ 
free  from  the  lien  of  the  plaintiff's  chattel  mortgage,  anil 
the  intervener  Meholin  should  be  decrwd  to  have  a  first 
lien  thereon  under  his  real  estate  mortgage. 

It  is  rec^ommended  that  the  decree  of  the  district  court 
be  reversed  and  the  cause  remanded,  with  directions  to 
enter  a  decree  in  conformity  with  this  opinion. 

Ames  and  Galkins,  GO.,  concur. 
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By  the  Court:  For  the  reasons  pven  in  the  foregoing 
opinion^  the  decree  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  directions  to  enter  a  decree  in 
conformity  with  this  opinion. 

Bbyebsed. 


Mart  Q.  Russell,  appellee,  v.  Estate  of  John  A.  Closi: 

ET   AL.,   APPELLANTS. 

FnjED  June  7,  1907.    No.  14,836. 

WitnessM:  CJohpetenct.  In  an  action  against  the  representative  of  r> 
deceased  person,  founded  on  an  alleged  contract  between  the 
plaititift  and  the  deceased,  where  the  execution  and  delivery  of  : 
contract  is  denied,  the  plaintift  is  an  incompetent  witness  to  prov( 
the  fact  of  delivery. 

Appeal  from  the  district  court  for  Dodge  county :  Co.v 
HAD  Hollenbeck,  JUDGE.     Reversed. 

George  L.  Loomis  and  H,  C.  Maynard,  for  appellants. 

J.  C.  Cook  and  Stinson  &  Martin^  contra. 

Jackson,  0. 

The  plaintiff  had  judgment  in  an  action  against  the  rep 
resentative  of  a  deceased  person.  One  cause  of  action  was 
founded  on  a  written  promise  of  the  deceased  to  pay  th(* 
plaintiff  |1,000,  or  leave  that  sum  to  be  paid  to  her  at  his 
death  for  services  rendered  as  housekeeper,  companion 
and  nurse.  The  execution  and  delivery  of  this  instrument 
were  put  in  issue  by  objections  to  the  allowance  of  the* 
claim.  The  trial  was  to  a  jury.  The  foundation  for  the 
introduction  of  the  instrument  in  evidence  was  through 
the  testimony  of  the  plaintiff,  who  was  permitted,  over  the 
objection  of  the  defendant,  to  testify  that  the  signature 
was  that  of  the  deceased  person  and  that  the  document 
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had  been  in  her  possession  since  its  execution.  The  ad- 
mission of  this  evidence  is  assigned  as  error. 

It  is  provided  by  section  329  of  the  code:  "No  person 
having  a  direct  legal  interest  in  the  result  of  any  civil 
action  or  proceeding,  when  the  adverse  party  is  the  rep- 
resentative of  a  deceased  person,  shall  be  permitted  to 
testify  to  any  transaction  or  conversation  had  between  the 
deceased  person  and  the  witness,  unless  the  evidence  of 
the  deceased  person  shall  have  been  taken  and  read  in 
evidence  by  the  adverse  party  in  regard  to  such  transac- 
tion or  conversation,  or  unless  such  representative  shall 
have  introduced  a  witness  who  shall  have  testified  in  re- 
gard to  such  transaction  or  conversation,  in  which 
case  the  party  having  such  direct  legal  interest  may  be 
examined  in  regard  to  the  facts  testified  to  by  such 
deceased  person  or  such  witness,  but  shall  not  be  per- 
mitted to  further  testify  in  r^ard  to  such  transac- 
tion or  conversation/'  Construing  this  provision  of 
the  code,  it  was  held  in  Kroh  v.  Reins,  48  Neb. 
G91,  that  the  word  "transactions"  as  there  employed  em- 
braces every  variety  of  affairs  which  form  the  subject  of 
negotiations  or  actions  between  the  parties.  It  is  possi- 
ble that  the  testimony  of  the  plaintiff  that  the  contract 
was  in  the  handwriting  of  the  deceased  might  be  held  to 
be  evidence  of  an  independent  fact,  which  any  one  ac- 
(|uainted  with  the  handwriting  could  testify  to,  but  the 
rule  could  not  be  extended  to  permit  the  plaintiff  to  prove 
delivery  by  her  own  evidence,  and  the  objection  to  her  tes- 
timony for  the  purpose  of  proving  delivery  should  have 
been  sustained. 

For  the  error  of  thfe  trial  court  in  admitting  the  testi- 
mony of  the  plaintiff  to  prove  the  delivery  of  the  contract 
by  the  deceased,  we  recommend  that  the  judgment  be  re- 
versed and  the  cause  remanded. 

Ames,  O.,  concurs. 

Oalkins,  0.,  not  sitting. 
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By  the  Court:   For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed 

and  the  cause  remanded. 

Reversed. 


GUSTAV  D.   W.    KOHLER,   APPELLEE,   V.    GeORGB   B.    HUGH- 

BANKS,    APPELLANT. 

FiMD  June  7,  1907.    No.  14,852. 

Appeal:  Harmlksb.  Error.  The  action  of  a  trial  court  in  withdrawing 
a  cause  of  action  from  the  consideration  of  the  Jury  will  not  be 
held  erroneous  on  account  of  the  reason  given  therefor  by  the 
court,  if  the  withdrawal  is  proper  for  atiy  reason. 

Appeal  from  the  district  court  for  Dawson  county: 
HuuNO  O.  HosTETLER,  JUDGE.     Affirmed, 

J.  H.  TJnderman  and  George  0.  GillaUy  for  appellant. 

E.  A.  Cook  J  contra. 

Jackson,  C. 

The  plaintiflF,  as  landlord,  sued  the  defendant  for  rentals 
and  had  judgment,  from  which  the  dof<Midaiif  appeals. 

The  items  involved  were  $15  for  tlie  use  of  alfalfa  land, 
JJ^23.50  for  rent  of  a  small  pasture,  and  .$50  for  use  of  a 
larger  pasture.  The  item  of  $15  for  alfalfa  was  admittc»d. 
That  of  128.50,  rental  of  small  pasture,  was  eliminated  by 
the  trial  court,  and  the  amount  of  recovery  on  the  last 
item  was  dependent  upon  the  number  of  head  of  stock 
kept  in  the  larger  i)asture.  The  judgment  was  for  $51K 
aud  is  assailed  as  being  contrary  to  tlic  evidence. 

Both  parties  agree  that  th(»  uf^e  of  the  larger  ])asture 
was  worth  40  rents  a  month  per  h(»ad  of  stock  pastured, 
aud  the  evidence  on  behalf  of  the  plaintiif  tends  to  prove 
that  the  defendant  had  26  head  of  cattle  in  the  pasture  for 
5^  months,  besides  as  many  as  11  head  of  horses  at  a  time 
when  they  were  counted  by  one  of  tlu*  plaintiff's  witnesses. 


I 
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The  stock  thus  accounted  for  was  in  addition  to  10  head 
which  the  defendant  was  entitled  to  have  pastured  free. 
The  defendant  testified  that  he  had  only  20  cattle  in  the 
pasture  in  all,  and  those  for  5  months,  besides  8  horses  for 
3  or  4  days.  Judgment  for  a  less  amount  would  have  been 
more  in  accord  with  our  OAvn  ideas  of  a  just  determination 
of  the  litigation,  but  the  weight  to  be  given  to  the  evi- 
dence involves  a  question  exclusively  within  the  province 
of  the  jury,  and  we  are  not  at  liberty  to  disturb  their 
findings,  where  there  is  a  substantial  conflict  in  the  evi- 
dence. 

The  answer  contained  a  counterclaim,  all  items  of  which 
were  put  in  issue  by  denial,  and,  with  one  exception,  sub- 
mitted to  the  jury  upon  conflicting  evidence.  The  find- 
ings of  the  jury  as  to  the  defendant's  cause  of  action  are 
conclusive  within  the  rule  already  stated. 

The  exclusion  of  one  item  of  the  defendant's  counter- 
claim iH  challenged  as  erroneous.  It  appears  that'a  single 
well  supplied  the  water  for  the  two  pastures  referred  to, 
and  that  the  lease  of  the  farm  upon  which  these  pastures 
were  situate  provided  that  the  defendant  should  keep 
the  pump  and  windmill  in  repair,  the  plaintiff  to  furnish 
the  material  for  that  purpose.  The  item  of  defendant's 
counterclaim  excluded  was  J30  for  pumping  water  by 
hand  during  a  time  when  it  was  claimed  the  mill  was  out 
of  repair  and  incapable  of  pumping  sufficient  water  to 
supply  the  needs  of  all  the  cattle  kept  in  the  pasture. 
The  trial  court  held  that  the  cost  of  pumping  w^ater  by 
hand  was  not  a  proper  measure  of  damages.  We  think 
the  item  was  properly  excluded  for  another  reason.  Th(» 
obligation  to  repair  the  mill  rested  upon  the  def endan  t  by 
the  express  terms  of  his  contract,  and  the  evidence  do(»s 
not  disclose  that  he  ever  requested  the  plaintiff  to  fur- 
nish material  for  that  purpose.  There  was  some  talk  about 
a  new  mill,  which  was  ultimately  provided,  so  that  under 
no  theory  of  the  case  was  the  defendant  entitled  to  have 
liis  claim  for  pumping  water  considered  by  the  jury. 
24 
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'  We  recommend  that  the  judgment  of  the  district  court 
be  alBrmed. 

Ames  and  Calkins^  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmeq. 


Maey  E.  Wirsig,  Guardian,  appellee,  v.  George  F. 

gCOTT  ET  AL.,  appellants. 
Filed  J[un»  7,  1907.    No.  14,869. 

1.  PomicUe:  Pbesumftions.    The  domicile  of  the  parents  is  presum- 

ably the  residence  of  their  minor  children,  but  that  presumption 
may  be  overcome  by  facts  and  circumstances  sho.wing  a  difCerent 
condition. 

2.  Guardians:  Appointment:  Coixateral  Attack.    Where  minor  chil- 

dren over  the  age  of  14  years  apply  for  aud,  with  the  consent  of 
their  parents,  procure  the  appointment  of  a  guardian  of  their 
persons  and  property,  the  proceeding  is  not  open  to  collateral  at- 
tack on  the  ground  that  the  parents  are  the  natural  guardians 
of  their  childreti. 

Appeal  from  'the  district  court  for  ^iOup  county: 
James  R.  Hanna,  Judge.    Affirmed. 

A.  S.  MooHj  for  appellants. 

Ouy  Laverty  and  A.  M.  RohhinSj  contra. 

Jackson,  C. 

Alfred  Wirsig  resides  in  school  district  No.  23,  Loup 
county.  He  purchased  a  valuable  farm  in  school  district 
No.  5  of  that  county.  He  is  the  father  of  two  children, 
Otway  Wirsig,  aged  17,  and  Alpha  Wirsig,  aged  15.  In 
July,  1905,  these  children  went  to  live  on  th^  farm  in 
school  district  No.  5,  under  an  agreement  with  their  father 
that  they  should  tako  charge  of  the  farm,  use  so  much  of  it 
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as  they  choose,  and  pay  a  crop  rent  therefor.  They  kept 
house  by  themselves,  the  furniture  having  been  given  them 
for  that  purpose.  They  owned  three  head  of  horses  and 
ten  head  of  cattle,  which,  with  stock  belonging  to  the 
father,  they  kept  on  this  farm.  At  their  request  and  with 
the  consent  of  their  parents,  Mary  E.  Wirsig,  an  aunt,  was 
by  the  county  judge  of  Loup  county  appointed  guardian  of 
their  persons  and  estate.  The  guardian  redded  in  school 
district  No.  5.  On  September  11,  1905,  they  at- 
tempted to  attend  the  public  school  in  district  No.  5, 
where  they  then  resided.  The  teacher,  by  direction 
of  the  board,  refused  to  receive  them  into  the 
school.  This  action  was  instituted  by  the  guardian,  on  be- 
half of  her  wards,  to  enjoin  the  board  and  teacher  from 
interfering  with  their  attendance  at  the  school.  A  tem- 
porary injunction  was  allowed,  which  on  final  hearing 
was  made  perpetual.    The  defendants  appeal. 

The  refusal  of  the  officers  of  the  district  to  allow  these 
children  to  attend  the  school  in  district  No.  5,  was  put 
upon  the  ground  that  they  were  nonresidents  of  the  dis- 
trict, and  prior  to  the  commencement  of  this  action,  on 
the  advice  of  counsel,  who  informed  them  that  it  might 
save  litigation,  they  tendered  fees  as  nonresident  pupils, 
the  tender  of  fees  was  refused,  and  the  denial  of  their 
right  to  attend  the  school  was  absolute. 

The  first  question  presented  by  the  appeal  is  that  the 
proceedings  resulting  in  the  appointment  of  the  guardian 
were  void,  and  that  the  action  was  improperly  brought  in 
the  name  of  Marv-  E.  Wirsig,  guardian.  This  contention 
is  put  upon  the  ground  that  the  parents  are  the  natural 
guardians,  and  that,  while  living,  a  guardian  cannot  be 
appointed  unless  the  unsuitableness  of  the  parents  is  ad- 
jxk^CHted,  and  numerous  authorities  are  cited  in  support 
of  tkat  contention.  That  rule  is  applicable  where  the  ap- 
pointment of  a  guardian  is  resisted  by  the  parents^  but 
we  know  of  no  rule  of  law  which  will  prevent  the  parents 
from  voluntarily  surrendering  the  custody  and  control  of 
their  children  to  a  suitable  guardian,  if  they  choose  to  do 
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SO,  and,  having  taken  that  course  and  the  proceedings 
being  regular  on  their  face,  the  appointment  cannot  be 
collaterally  attacked,  and  the  guardian,  standing  in  loco 
parentis  to  the  children,  may  maintain  the  action.  Miznei' 
v.  School  District^  2  Neb.  (Unof.),  238.  Nor  does  the  fact 
that  the  children  are  not  members  of  the  same  household 
with  their  guardian  militate  against  this  rule. 

It  is  urged,  further,  that  the  legal  domicile  of  the  minor 
children  is  necessarily  with  their  parents.  That  is  a 
mere  presumption,  and  is  overcome  by  the  facts  showing 
a  different  condition.  McNish  v.  State,  74  Neb.  261.  The 
evidence  is  positive,  direct,  and  without  conflict,  that  the 
children  did  not  move  into  school  district  No.  5  for  the 
purpose  of  obtaining  school  privileges,  and  is  sustained 
by  the  facts  and  circumstances  shown  to  surround  their 
removal.  The  case  is  governed  in  principle  by  the  rule 
in  State  v.  Selleck,  76  Neb.  747,  where  it  was  said :  "If  a 
family,  or  the  person  or  persons  having  the  legal  custody 
and  control  of  children  of  school  age,  remove  to  and  live 
in  a  school  district  other  than  the  district  of  their  legal 
residence,  and  such  removal  is  not  for  the  purpose  of 
obtaining  school  privileges,  but  is  principally  from  other 
motives,  such  children  are  entitled  to  free  school  privi- 
l^es  while  so  living  in  the  district."  It  is  the  policy  of 
the  state,  declared  in  our  fundamental  law  and  followed 
by  legislative  enactment,  to  provide  free  public  school 
privileges  for  children  of  school  age,  and  that  privilege 
must  not  be  unreasonably  denied.  There  is  no  equity  in 
the  position  taken  by  the  defendants.  The  children  are 
residents  of  the  school  district  within  the  meaning  of  the 
law.  They  are  taxpayers  and  contribute  to  the  support, 
of  the  school  which  they  sought  the  privilege  of  attend- 
ing. The  judgment  of  the  district  court  has  ample  sup- 
port in  the  facts,  and  is  abundantly  sustained  by  princi- 
ple and  authority. 

We  recommend,  therefore,  that  it  be  affirmed. 

Ames  and  Calkins,  CO.,  concur. 


r 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing  i 

opinion,  the  judgment  of  the  district  court  is 

Affirmed.  i 


Fred  F.  Borland,  appellee,  v.  A.  D.  Heghs  bt  al., 

APPELLANTS. 

Filed  June  7,  1907.    No.  14,862. 

Appeal:  Tbanscbipt.  A  transcript  of  the  proceedings  before  a  Ucens«> 
board  upon  an  application  for  a  license  for  the  sale  of  liquors, 
which  does  not  contain  a  certified  copy  of  the  final  order  of  such 
board,  presents  no  question  for  review  on  appeal. 

APPEAL  from  the  district  court  for  Jefferson  county: 
John  B.  Rapbr,  Judge.    Affirmed. 

W.  J.  Moss,  for  appellants. 
Heasty  &  Barnes,  contra. 

Jackson,  C. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Jefferson  county  in  a  case  coming  into  that  court  by 
appeal  from  the  city  council  of  Fairbury  in  the  matter  of 
an  application  for  a  license  for  the  sale  of  liquor. 

The  appellee  insists  that  the  record  is  insufficient  to 
justify  a  review  of  the  proceedings.  The  record  consists  of 
the  judgment  of  the  district  court,  to  which  is  appended 
the  following  certificate:  "State  of  Nebraska,  Jefferson 
(^ountv,  ss. :  I,  O.  N.  Garnsev  clerk  of  the  district  court 

•.7  7  *^ 

for  Jefferson  county,  Nebraska,  do  hereby  certify  that 
the  foregoing  is  a  true  and  perfect  transcript  of  the  record 
in  the  above  entitled  cause  as  the  same  is  on  file  and  of 
re<*ord  in  my  office.  O.  N.  Garnsey,  Clerk  of  the  District 
Oonrt."  Following  this,  and  attached,  is  a  bound  volume 
assumed  by  appellant  to  contain  a  transcript  of  the  pro- 
ceedings had  before  the  city  council.     The  appellee  con- 
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tends  that  the  certificate  of  the  clerk  of  the  district  court 
is  not  sufficient  to  cover  the  proceedings  of  the  city  coun- 
cil, which  follows  instead  of  preceding  the  certificate; 
that  is,  the  w^ord  "foregoing,"  as  used  in  the  certificate, 
must  be  given  that  meaning  which  is  ordinarily  understood 
from  its  use.  That  question  we  do  not  determine,  h(»cause, 
independent  of  this  contention,  we  think  the  judgment  of 
the  district  court  should  be  affirmed. 

Attached  to  what  purports  to  be  the  proceedings  of  the 
council  are  two  certificates,  one  by  the  mayor  as  follows: 
*'I,  W.  G.  Uhley,  mayor  of  the  city  of  Fairbury,  Jefferson 
county,  Nebraska,  do  hereby  certify  that  the  foregoing 
transcript  contains  all  of  the  evidence,  as  offered  in  the 
foregoing  entitled  cause,  all  of  the  objections  ther(»to,  th(» 
rulings  of  the  council  thereon,  and  the  exceptions  of  the 
applicant  and  remonstrators,  r(»spectively,  to  said  rulings, 
made  and  taken  at  the  time.  Wherefore,  I,  the  said 
mayor,  do  hereby  allow  and  sign  this  transcript  of  th(» 
(evidence,  and  do  hereby  order  tluit  it  be  made  a  part  of 
the  record  in  said  cause.  Done  at  Fairbury,  Nebraska, 
this  5th  day  of  June,  1906.  W.  G.  Uhley,  Mayor  of  the 
City  of  Fairbury,  Nebraska."  The  other  certificate  is  by 
the  city  clerk,  of  which  the  following  is  a  copy : — "I,  F.  L. 
Rain,  city  clerk  of  the  city  of  Fairbury,  Nebraska,  do 
hereby  certify  that  this  is  the  original  transcript  of  the 
(evidence  in  the  foregoing  entitled  cause,  filed  in  the  office 
of  the  said  citv  clerk.    In  testimonv  wliereof,  I  have  here- 

•  t  7 

unto  set  my  hand  and  affixed  the  official  seal  of  said  city 
this  5th  day  of  June,  1906.  (Seal.)  F.  L.  Rain,  City 
Clerk  of  Fairburv,  Nebraska." 

No  other  certificates  are  to  be  found  in  the  record.  It 
thus  appears  that  the  final  action  of  the  city  council  in 
the  matter  involved  was  never  authenticattnl  or  certified 
to  the  district  court.  Until  that  is  done,  it  cannot  be  made 
to  appear  that  the  remonstrators  are  in  a  position  to  com- 
plain, and  we  recommend  that  the  judgment  be  affirmed. 

Calkins,  C,  concurs. 
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Bj  the  Court :  For  the  reasonfi  stated  in  the  foregoing 
opinion,  the  judgment  .of  the  district  court  is 


Affirmed. 


RosALiB  Plant  et  al.,  APPbLLAiiTs,  v.  Chicago,  Burling- 
ton &  QuiNCY  Railway  Company,  apjpellee. 

Filed  June  7,  1907.    No.  14,860. 

BUr^totUg  Verdict:  Review.  iThe  record  discloses  conflicting  evidence 
upon  dispated  quest4ons  of  fact,  and  the  court  therefore  erred  in 
peremptorily  instructing  a  verdict. 

Appeal  from  the  district  court  t6r  Richardson  county : 
WtLLlAM  H.  Kelligar,  JUDGE.     Reversed. 

Redvia  &  RraviSj  for  appellatits. 

J.  W.  Detveese^  F.  M.  Deweese  and  F.  E,  Bishop^  contra. 

Ames,  C. 

There  is  but  one  issue  made  by  the  pleadings  with 
which  the  court  is  at  present  required  to  deal.  The  peti- 
tibii  alleges  that  the  line  of  the  defendant's  railroad  trav- 
etnfes  the  t)laintiflf's  land  in  an  easterly  and  westerly 
direction,  and  that  immediately  to  the  eastward  of  the 
land  is  a  considerable  elevation  of  ground  constituting  one 
of  the  bluffs  of  the  Missouri  river,  through  which  bluflF 
the  defendant  company,  when  it  constructed  its  road,  exca- 
vated a  deep  cut  for  the  purpose  of  establishing  its 
^ade,  which  it  hias  since  maintained,  and  that  the  nat- 
ural surface  of  the  elevation  and  of  the  neighboring 
^ottttti7  is  ot  Was  such  that  befol^e  the  building  of  the 
tmA  BUi*f ace  water  falling  thereon  did  not  dow  to  the 
plaintiff's  land,  but  so  much  thereof  as  fell  to  the  north- 
ward of  where  the  cut  now  is  flowed  eastwardly  away 
from  the  land  and  toward  and  finally  into  the  river,  and 
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SO  much  thereof  as  fell  southward  of  where  the  cut  now  is 
flowed  northward  until  it  met  and  mingled  with  the  above 
mentioned  eastward  flow.  But  it  is  alleged  that  since 
the  building  of  the  road  the  defendant  has  dug  and  main- 
tained a  ditch,  which  arrests  this  northward  flow  of  the 
water  and  prevents  it  from  pouring  upon  the  roadbed 
as  it  would  otherwise  do,  and  collects  it  and  conducts  it 
westward  for  a  distance  of  about  a  quarter  of  a  mile, 
and  discharges  it  upon  the  land  of  the  plaintiff  lying 
south  of  the  right  of  way,  causing  injuries  to  it  and  to 
his  growing  crops,  for  which  a  recovery  is  prayed.  The 
answer,  so  far  as  the  issue  thus  tendered  is  concerned, 
amounts  in  effect  to  a  general  denial.  There  wa&  a  judg- 
ment for  the  defendant  upon  an  instructed  verdict,  from 
which  the  plaintiff  appealed. 

All  the  foregoing  allegations  of  the  petition  are  sup- 
ported by  the  testimony  of  the  plaintiff  as  a  witness,  and 
are  controverted  by  the  testimony  of  surveying  engineers 
and  by  a  topographical  map  made  by  the  latter  tending 
to  show  that  the  natural  inclination  of  the  surface  of  the 
bluff  south  of  the  cut  is  such  that  the  same  quantity  of 
water  flowed  upon  or  over  the  plaintiff's  land  before  the 
digging  of  the  ditch  that  has  done  so  since,  and  that  the 
ditch  has  therefore  done  him  no  wrong.  If  the  map  was 
a  scientific  document,  the  accuracy  of  which  was  admitted 
or  indisputably  established,  it  might  suffice  to  determine 
the  controversy,  but  it  is  not  such.  It  is  not  for  the  court 
to  weigh  the  credibility  of  the  testimony  of  the  plaintiff, 
or  that  of  the  surveyors  or  draughtsmen,  or  to  decide  upon 
the  skill  of  the  latter  or  the  accuracy  of  the  map.  In 
other  words,  the  record  discloses  an  ordinary  instance  of 
conflicting  testimony  with  reference  to  a  disputed  ques- 
tion of  fact,  which  should  have  been  submitted  to  the 
jury  for  decision,  and,  for  that  reason,  we  recommend 
that  the  judgment  of  the  district  court  be  reversed  and  a 
new  trial  granted. 


JACKSON  and  Calkins,  CO.,  concur. 
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By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reverstnl  and  a  new  trial  granted. 


Reversed. 


J.  Williams  Bridenbaugh,  appellant,  v.  Charles 

Bryant,  appellee. 

Filed  June  7,  1907.    No.  14,819. 

1.  Evidence  examined,  and  held  to  support  finding  of  trial  judge. 

2.  Boundaries:  Evidence.    The  fact  that  the  boundary  lines  of  fleld« 

and  highways,  as  established  by  the  early  settlers,  are  in  har- 
mony with  disputed  monuments  is  relevant  as  tending  to  show 
that  such  monuments  are  true  corners. 

3.  Ejectment:   Essential   Elements.    The   essential   elements   of    the 

action  of  ejectment  are  legal  estate,  a  right  of  possession  in  the 
plaintiff,  and  unlawful  detention  by  defendant;  and  the  plain- 
tiff cannot  recover  where  the  latter  element  is  lacking. 

Appeal  from   the  district  court   for   Dakota  count v : 
(lUY  T.  Graves,  Judge.    Affirmed. 

Huhhard  &  Burgess  and  It.  E.  Evans,  for  appellant. 
William  P.  Warner,  contra. 

Calkins,  C. 

Township  28  of  range  8  east,  in  Dixon  county,  was  sub- 
livided  in  1858.  Its  settlement  began  in  1855,  but,  the 
ionter  of  the  township  being  low  and  marshy,  the  nortlj 
tind  south  parts  thereof  were  first  occupied.  In  1890  a 
highway,  known  as  the  "Swamp  road,"  was  established  on 
the  half  section  line  east  and  west  through  section  10. 
The  plaintiff  became  the  owner  of  the  north-east  quarter 
of  the  southwest  quarter  of  this  section,  and  the  defendant 
owned  the  southeast  quarter  of  the  northwest  quarter 
thereof.    The  Swamp  road  was  for  some  years  treated  as 


330         NEBHASKA  REPORTS.      fX'oi..  79 


Brideubntigta  v.  Bryfint. 


the  boundary  line  between  these  two  proprietors.  In  1893, 
there  being  a  dispute  as  to  the  proper  location  of  sonu» 
portions  of  the  Swamp  road,  the  county  sun^eyor,  Dixon, 
undertook  to  survey  it.  He  began  at  the  southeast  comor 
of  section  28,  at  a  stone  which  is  conceded  to  mark  the  site 
of  the  corner  established  by  the  original  government  sur- 
vey, and  ran  north  to  the  seventh  standard  parallel,  a  dis- 
tance of  five  miles.  On  the  line  so  run  there  were  monu- 
ments at  or  near  the  southeast  corner  of  16,  the  quarter 
corner  on  the  east  line  of  16,  the  northea>st  quarter  of  so<-- 
tion  9,  and  the  quarter  corner  on  the  east  line  of  section  4 ; 
but  these  the  surveyor  did  not  consider  authentic,  and  dis- 
regarded.  He  thereupon  proceeiled  to  place  new  monu- 
ments according  to  the  regular  method  of  reestablishing 
lost  corners.  He  also  retraced  the  government  survey 
north  from  the  southwest  corner  of  section  28  to  the 
seventh  standard  parallel.  Upon  this  line  there  were 
monuments  at  the  southwest  corner  and  at  the  quarter 
line  of  section  4,  which  he  also  disregarded.  This  survey 
resulted  in  locating  all  the  parallel  boundary  lines  in  the 
north  part  of  the  township  from  1^  to  3  chains  north  of 
(he  monuments  disregarded  by  Dixon,  the  surveyor,  and 
north  of  the  fences,  roads  and  lines  according  to  which  the 
country  had  been  settled  and  improved,  including  the 
Swamp  road,  running  between  the  land  of  the  plaintiff 
and  the  dc^fendant.^  It  left  some  7  acres  of  the  land,  there- 
tofore claimed  and  in  the  possession  of  the  defendant,  south 
of  the  half  section  line,  and  to  recover  possession  of  this 
tract  the  plaintiff  brouglit  this  action.  There  was  a  sur- 
vey made  by  a  surveyor  named  Smith,  which  recognizinl 
as  government  corners  the  monuments  we  have  mentioned 
as  havliig  been  disregarded  by  Dixon.  The  Smith  sur- 
vey resulted  in  locating  the  half  section  line  at  the  center 
of  the  S>\'amp  road  on  the  east  line  of  section  16,  and 
slightly  further  north  on  the  west  line,  so  as  to  leave  a 
triangular  tract  of  land  seven  links  wide  at  the  west  efad. 
and  vanishing  to  a  point  290  feet  east  thereof,  north  of  the 
S^(ratnp  road  and  south  of  the  half  section  Una    A  jury 
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being  waived,  there  was  a  trial  to  the  court,  who  found 
the  Smith  survey  correct,  and  gave  the  plaintiff  Judgment 
for  restitution  of  the  triangular  tract  of  land  above  men- 
tioned.   From  this  judgment  the  plaintiff  appeals. 

1.  If  Dixtm  was  justified  in  disregarding  the  monu- 
ments on  the  line  run  by  him  from  the  southeast  and 
the  southwest  corners  of  section  28  to  the  seventh  stand- 
ard parallel,  then  his  survey  was  correct.  If  the  evidence 
establishes  the  fact  that  these  monuments  marked  the  site 
of  the  original  government  corners,  then  the  Dixon  sur- 
vey is  wrong,  and  the  Smith  survey  correctly  fixes  the 
boundary  between  the  plaintiff's  and  defendant's  land. 
The  rule. that  fixed  monuments  and  known  corners  govern 
both  courses  and  distances  is  well  established.  Johnson 
V.  Preston,  9  Neb.  474 ;  M inkier  v.  State,  14  Neb.  181 ; 
Thompson  v.  Harris,  40  Neb.  230;  Clark  v.  Thornburg, 
66  Neb.  717.  If,  therefore,  the  evidence  establishes  the 
fact  that  the  monuments  recognized  by  Smith  in  making 
his  survey  mark  the  true  location  of  the  original  govern- 
ment monuments,  it  follows  that  the  survey  of  Dixon  was 
wrong,  and  should  be  disregarded.  The  district  court 
found  that  the  Smith  survey  was  correct,  and  this,  we 
t^hink,  involves  the  finding  that  the  monuments  recog- 
nized by  Smith  marked  the  true  site  of  the  original  monu- 
ments. It  is,  however,  claimed  by  the  plaintiff  that  the 
special  findings  of  the  trial  judge  are  inconsistent  with 
his  general  conclusion,  in  that  he  did  not  in  his  special 
finding  determine  that  the  post  at  the  southwest  corner 
of  section  4  was  a  government  monument;  and  that  he 
did  not  find  that  the  southeast  corners  of  4  and  16  were 
true  government  comers.  If  this  be  true,  the  special  did 
not  go  as  far  as  the  general  findings;  but  they  are  not 
inconsistent  therewith.  The  trial  judge  did  find  that 
the  east  quarter  comer  recognized  by  Smith  is  a  true  cor- 
ner, and  his  failure  to  find  that  the  other  corners  on  that 
line  are  true  corners  is  immaterial.  We  have,  however, 
examined  the  evidence,  and  are  satisfied  that  it  wOuld 
hate  justified  a  finding  that  all  the  comers  recognised  in 


^  I 
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the  Smith  survey  marked  the  site  of  the  original  corners. 
There  was  a  large  number  of  witnesses  called,  and  the 
evidence  is  voluminous.  To  recapitulate  the  testimony 
would  extend  this  opinion  beyond  reasonable  bounds.  It 
is  sufficient  to  say  that  the  identity  of  some  of  those 
corners  was  established  by  a  witness  who  had  settled  upon 
lands  in  the  neighborhood  prior  to  the  original  survey,  and 
all  of  them  by  witnesses  who  became  acquainted  with  their 
location  at  a  comparatively  early  date;  that,  in  a  locality 
where  there  was  no  natural  stone,  most  of  them  were 
marked  by  stones  of  the  same  character  as  that  marking 
the  one  corner  at  the  southeast  corner  of  28,  which  all 
agree  was  an  original  corner;  and  that  the  locality  from 
the  south  line  of  section  16  to  the  north  boundary  of  the 
township  had  been  settled,  lands  cultivated,  and  roads 
and  fences  built  according  to  the  boundaries  indicated  by 
these  corners.  The  only  evidence  to  offset  the  probative 
effect  of  these  facts  is  the  circumstance  that  these  monu- 
ments would  need  to  be  moved  from  1^  to  3  chains  north 
in  order  to  check  with  the  distances  given  in  the  field  notes 
of  the  government  survey.  It  is  to  be  observed  that  the 
survey  of  Dixon  discovers  no  trace  of  any  original  monu- 
ments at  any  of  the  places  in  which  it  established  corners. 
The  only  hypothesis  suggested  by  the  plaintiff  to  account 
for  the  fact  that  the  parallel  lines  from  the  south  line  of 
section  16  to  the  north  line  of  the  township  would  have 
to  be  materially  moved  to  coincide  with  the  Dixon  survey 
is  that  there  has  been  a  general  moving  of  these  monu- 
ments from  the  north  toward  the  south.  If  the  monuments 
bounding  a  single  tract  of  land  were  out  of  harmony  with 
the  field  notes  and  with  neighboring  boundaries,  such  a 
suggestion  would  be  plausible ;  but  that  all  the  monuments 
in  a  locality,  owned  by  many  different  proprietors,  on  a 
half  dozen  parallel  lines,  should  be  moved  in  one  direction, 
when  the  proprietors  upon  only  one  of  those  parallel  lines 
would  be  benefited  thereby,  is  incredible. 

2.  The  plaintiff  complains  of  the  admission  of  evidence 
that  the  boundary  lines  of  fields,  fences  and  roads,  slb  fixed 
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by  the  earlv  settlers  of  the  north  part  of  the  township, 
coincide  with  the  monuTH(»nts  in  question,  and  argues  that 
such  recognition  of  these  monuments  cannot  estop  the 
phiintiff,  nor  can  the  plaintiff  be  held  to  acquiesce  in 
acts  to  which  he  was  not  a  party.     The  only  boundary  in 
which  plaintiff  seems  to  have  acquiesced  is  that  of  the 
Swamp  road,  and  this,  under  the  doctrine  announced  in 
Coy  V.  Miller,  31  Neb.  348,  raised  a  presumption  in  favor 
of  such  line  being  the  true  one,  though,  having  continued 
for  less  than  10  years,  it  should  not  be  held  conclusive. 
The  fact  of  the  recognition  of  these  monuments  north  of 
the  Swamp  road  is  not  admissible  to  show  acquiescence  by 
or  estoppel  of  the  plaintiff,  for  it  does  neither.     It  is 
admissible  as  a  fact  tending  to  show  that  the  monuuients 
in  dispute  are  the  true  corners  as  originally  marked  upon 
the  ground.    The  early  settlers,  locating  their  lands  at  a 
time  when  the  survey  was  comparatively  recent,  and  tlu^ 
monuments    comparatively    new,    Avould    naturally    and 
probably  fix  their  boundaries  accordingly.     And  the  fact 
that  such  boundaries,  so  fixed,  coincide  with  old,  deface<l 
and  uncertain  monuments  tends  to  prove  their  genuim* 
character.     Thorn  r.  Rnch(\  57  IMinn.   135;  Arneson  r. 
Hpawn,  2  S.  Dak.  269;  Tarpcnning  v.  Cannon,  28  Kan.  665. 
In  the  last"  above  cited  case,  Horton,  C.  J.,  in  writing 
the  opinion,  quotes  with  approval  the  words  of  Judg<» 
Cooley :  "In  legal  controversy,  the  law,  as  well  as  common 
sense,  must  declare  that  a  supposed  boundary  line,  long 
acquiesced  in,  is  better  evidence  of  where  the  real  line 
should  be  than  any  survey  made  after  the  original  monu- 
ments have  disappeared."    We  therefore  think  that  sucli 
facts  are  not  only  relevant,  but,  when  fully  established, 
are  entitled  to  great  weight. 

3.  The  plaintiff  further  contends  that  the  court  erred  in 
not  including  in  its  decree  that  portion  of  the  northeast 
quarter  of  the  southwest  quarter  of  section  16  which  lies 
south  of  the  quarter  line  as  established  by  the  Smith  sur- 
vey and  within  the  boundaries  of  the  Swamp  road.  To 
maintain  ejectment,  the  plaintiff  must,  first,  have  a  legal 
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estate  in  the  property  sought  to  be  recovered;  second,  be 
entitled  to  the  possess^ion  thereof;  and,  third,  the  defend- 
ant muat  unlawfully  keep  him  out  of  the  possession  there- 
of. Code,  sec.  626.  The  plaintiff's  case  as  to  the  land 
within  the  boundaries  of  the  highway  lacks  the  second 
an4  third  of  these  essential  elements.  Ejectment  is  a 
possessoiry  action,  and  the  plaintiff  must  have  not  only  the 
leg^l  estate,  but  a  present  right  of  possession.  Wells  v, 
Steckelberg^  52  Neb.  597.  It  mu^t  also  appear  that  the 
defendant  was  in  possession  at  the  commencement  of  the 
action.  See  17  Cent.  Dig.,  col.  2054,  sec.  65.  There  is 
nothing  to  show  that  the  defendant  ever  interfered  w^ith 
the  plaintiff's  possession  of  the  land  within  the  bound- 
aries of  the  highway,  and  the  plaintiff  could  not,  there- 
fore, maintain  an  action  against  the  defendant  in  respect 
thereto. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed.  * 

Jackson  and  Ames,  CC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  appealed  from  is 

Affirmed. 


Roy  T.  Hobson  et  al.,  appellees,  v.  Ada  E.  Huxtable 

ET  AL.,  appellants.* 

Filed  June  7,  1907.    No,  14,845. 

1.  Homestead:  Selection:  Presumption.  The  actual  use  of  a  dweU- 
ing  as  a  family  home  is  a  sufficient  selection  under  the  pro- 
visions of  the  homestead  law. 


:  .  Where  the  homestead  Is  selected  from  the  prop- 
erty of  the  wife,  it  must  he  with  her  consent;  but  such  consent 
ma7>  until  the  contrary  is  shown,  be  presumed  from  the  use  and 
occupancy  of  the  property  as  a  family  home. 

*  Rehearing  allowed.    See  opinion,  p.  340,  p09t. 
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3.  ^esL^zvder^:  Qvietino  TiTWfi:  Limitjatiojvs.  Under  the  proviaions 
Of  8ectio»9  57,  i%  ok,  n,  Cpmpu  St.  1906,  a  remainclena^  1^7 
bring  an  action  to  qniat  title  during  the  life  gif  tl^e  life  te^nt, 
and  the  running  of  the  statute  of  limitations  is  not  in  such  case 
postponed  until  the  death  of  the  life  tenant. 

4' :  :  .    Where  a  defendant  in  an  action  to  quiet 

title  claims  as  a  cotenant  with  the  plaintifiT,  and  the  action  pro- 
ceeds to  4  decree  quieting  title  in  the  cotenanta,  plaintiff  and 
deJ(«ncl9,i]Lt,  smd  against  the  ot^er  defendants,  the  action  will  be 
deemed  an  action  to  quiet  title,  uid  if  the  statute  of  limitations 
would  run  against  such  action  by  any  defendant  such  defendant 
Witt  be  barred. 

APPfi^L  from  the  district  court  tor  Adams  county:  Ed 
L.  As^AMS,  Judge,  thidy^^nent  in  favor  of  Roy  Y.  Hobson 
and  John  T.  Eobson  affirmed:  Judgment  in  favor  of  Ida 
Beli&  Busby  and  George  W.  Mohson  reversed. 

W.  Sf.  Bflirti)n  aud  R.  A.  Batty ,  for  appellants 
If.  fit  Dungan  ^d  John  0.  Stevens^  contrn. 

AjUBk^  E.  Hobson  died  on  the  17th  day  of  August^  1888, 
intestate,  leaving  her  surviving  husband,  John  B.  Hob- 
son, and  her  children,  John  T.,  aged  1  year,  Roy  Y.,  aged 
7  years,  Ida  Belle,  aged  14  years,  and  George  W.,  aged 
18  years*  At  the  time  of  her  death  she  was  s^zed  of  a 
quarter  section  of  land  upon  which  she  had  resided  with 
her  husband  and  family  for  several  years  preceding  her 
death.  The  land  did  not  exceed  in  value,  over  and  above 
incumbrances,  the  sum  of  f  2>000,  so  that  the  same  consti- 
tuted the  family  homestead,  if  the  mere  fact  of  occupying 
it  as  a  family  residence  was  a  sufficient  selection  under 
the  homestead  law.  On  the  27th  day  of  October,  1888, 
one  Palmer  was  appointed  admrnistrator  of  the  estate  of 
said  deceased,  and  he  in  May  filed  his  petition  under  the 
statute  for  license  to  sell  said  lands  to  pay  debits.  Suck 
license  was  gn^nted  by  the  district  court,  and  such  pro- 
ceedings were  hud  thereunder  that  the  premises  we»e  on 
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the  24th  day  of  October,  1890,  sold  by  the  said  adminis- 
trator to  the  defendant  Charles  A.  Huxtable,  and,  the  said 
sale  having  been  confirmed,  the  administrator  conveyed 
the  premises  to  said  purchaser,  who  went  into  possession 
under  said  deed,  and  wlio  has,  with  his  wife,  the  defend- 
ant Ada  E.,  remained  in  actual  possession  ever  since.  It 
appears  tliat  no  record  of  the  oath  required  to  be  taken 
by  the  administrator  can  be  found  in  the  district  court, 
but  that  the  proceedings  were  otherwise  regular.  On  the 
15th  day  of  June,  1904,  the  plaintiffs  Boy  Y.  Hobson 
and  John  T.  Hobson  commenced  this  action,  setting  forth 
the  foregoing  facts  and  praying  for  a  decree  declaring  the 
administrator's  deed  void.  John  H.  Hobson,  the  surviv- 
ing husband  of  Anna  E.,  died  pending  this  action,  on  the 
18th  day  of  June,  1905.  On  the  18th  day  of  July,  1905, 
the  defendants  Ida  Belle  Hobson,  now  Busby,  and  George 
W.  Hobson  filed  an  answer  in  this  action,  admitting  the 
allegations  of  the  plaintiff's  petition,  alleging  the  death 
of  John  H.  Hobson,  asserting  title  in  themselves,  and  ask- 
ing that  their  rights  in  the  property  be  investigated,  and 
that  the  defendants  Huxtable  be  ejected  from  the  prem- 
ises. There  was  a  plea  of  the  statute  of  limitations  against 
these  defendants  by  the  defendants  Huxtable.  The  dis- 
trict court  rendered  a  decree  quieting  the  title  in  the  four 
Hobsons,  subject  to  the  amount  of  a  mortgage  which  had 
been  paid  off  by  or  with  the  money  receive<l  from  the  pur- 
chaser at  the  administrator's  sale.  From  this  decree  the 
defendants  Huxtable  appeal. 

1.  The  appellants  contend  that  the  fact  of  the  use  of 
the  property  as  a  family  home  for  herself,  husban*  and 
children  for  some  years  before,  and  up  to  the  time  of  her 
death,  was  insufficient  to  show  that  the  homestead  was 
selected  with  the  consent  of  the  wife,  and,  as  to  the  de- 
fendants Ida  Belle  and  George  W.,  that  more  than  ten 
years  have  elapsed  since  they  became  of  age,  and  that 
they  are  accordingly  barred  by  the  statute  of  limitations. 
It  is  admitted  by  the  appellants  that,  where  the  husband  is 
the  owner  of  the  fee,  the  mere  fact  of  residence  is  suffl- 
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eient  selection;  but  they  insist  that,  where  the  wife  is 
the  owner,  there  must  be  some  further  evidence  of  her 
consent.     The  statute  provides  that  "if  the  claimant  be 
married,  the  homestead  may,  be  selected  from  the  separate 
from  her  separate  property."    The  counsel  for  appellants 
property  of  the  husband,  or  with  the  consent  of  the  wife, 
lays  stress  upon  the  words  in  italics,  and  argues  that  to 
give  them  effect  there  must  be  some  further  evidence  of  the 
consent  of  the  owner  of  the  fee  where  the  property  is  in  the 
name  of  the  wife  than  where  it  is  owned  by  the  husband. 
The  cases  cited  from  California  and  Idaho  do  not  assist 
us,  for  in  each  of  these  states  the  statute  requires  the 
selection  of  a  homestead  to  be  made  by  an  instrument  in 
writing  executed  and  recorded  in  the  same  manner  as  a 
conveyance*.    Our  own  court  has  in  several  cases  assumed 
that  the  fact  of  residence  was  sufficient  evidence  of  se- 
lection in  a  case  where  the  property  belonged  to  the  wife. 
Larson  v.  Butts,  22f  Neb.  370;  France  v.  Bell,  52  Neb.  57; 
First  Nat.  Bank  v.  Reese,  64  Neb.  292,  and,  Brichacek  r. 
Brichacek,  75  Neb.  417,  were  all  cases  where  the  property 
was  in  the  name  of  the  wife,  and  the  homestead  charac- 
ter was  sustained  without  proof  of  any  formal  consent  of 
the  wifa    It  is,  however,  but  fair  to  say  that  in  none  of 
these  cases  was  the  fact  that  the  statute  requires  the 
selection  to  be  made  in  such  cases  with  the  consent  of  the 
wife  discussed.    Klamp  v.  Klamp,  58  Neb.  748,  is  the  only 
case  brought  to  our  attention  in  which  the  effect  of  these 
words  has  been  considered,  and  it  was  there  held  that  a 
husband  could  not  acquire  the  homestead  in  the  separate 
property  of  the  wife  except  with  her  consent.     The  ques- 
tion in  issue  was  whether  or  not  the  husband  had  a  right 
to  compel  the  wife  to  account  to  him  for  the  proceeds  of 
the  homestead  which  was  the  separate  property  of  the  wife 
and  the  court  held  that  he  had  not  that  right.     We  do 
not  think  that  this  case  established  the  doctrine  contended 
for  by  the  appellants  that  the  wife  must  declare  her  for- 
mal consent  to  the  selection  of  a  homestead  from  her 
25 
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property.  We  think  her  consent  will  be  presumed  from 
the  actual  use  of  the  property  as  a  homestead,  which 
presumption  can  only  be  overcome  by  proof  that  she  did 
not  in  fact  consent.  The  property  being  the  homestead  of 
the  deceased  descended  to  the  husband  during  his  life, 
and,  upon  his  death,  in  fee  to  the  children.  This  being 
the  case,  the  license  to  the  administrator  was  void,  even 
though  the  proceedings  were  regular.  Tindall  v.  Peterson^ 
71  Neb.  166 ;  Brandon  v.  Jensen^  74  Neb.  569. 

2.  Section  57,  ch.  73,  Comp.  St.  1905,  provides  "that  an 
action  may  be  brought  and  prosecuted  to  final  decree, 
judgment,  or  order,  by  any  person  or  persons,  whether  in 
actual  possession  or  not,  claiming  title  to  real  estate, 
against  any  person  or  persons,  who  claim  an  adverse  estate 
or  interest  therein,  for  the  purpose  of  determining  such 
estate  or   interest,  and  quieting  the  title  to  said  real 
estate";  while  section  59  contains  the  further  provision 
that  "any  person  or  persons  having  an  -interest  in  remain- 
der or  reversion  in  real  estate  shall  be  entitled  to  all  the 
rights  and  benefits  of  this  act."    It  is  clear  that  under 
this  statute  a  remainderman  may  maintain  an  action  to 
(luiet  title  during  the  life  of  the  life  tenant;  and  it  follows 
that  the  disability  of  the  defendants  Ida  Belle  and  Oeorge 
W.  ceased,  and  their  right  to  bring  an  action  to  quiet 
this  title  accrued,  more  than  10  years  prior  to  the  filing 
of  their  answer  in  this  case.    It  is  contended  by  the  attor- 
ney for  the  defendants  Ida  Belle  and  George  W.  that  the 
claim  set  up  in  their  answer  is  to  be  considered  an  action 
in  the  nature  of  ejectment,  and  that  such  an  action  could 
not  accrue  to  them  during  the  life  of  John  H.  Hobson, 
the  life  tenant.    This  again  is  met  by  the  defendants  Hux- 
table with  the  contention  that,  since  the  Huxtables  did 
not  claim  under  John  H.  Hobson,  and  could  not  claim  to 
be  the  owners  of  his  interest  for  life,  an  action  by  the 
heirs  to  obtain  possession  could  have  been  as  well  main- 
tained before  as  after  his  death. 

We  are,  however,  unable  to  regard  this  suit  as  an  action 
in  the  nature  of  ejectment.    The  plaintiffs'  suit  was  to 
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quiet  title,  and,  if  we  admit  this  claim  of  the  defendants  Ida 
Belle  and  George  W.,  we  are  committed  to  the  anomalous 
proposition  that  two  tenants  in  common  can  join  in  an 
action  which  shall  be  on  the  part  of  one  an  action  to  quiet 
title,  and  on  the  part  of  the  other  an  action  in  ejectment. 
The  two  actions  are  incompatible.  They  require  different 
methods  of  trial  and  a  different  judgment  at  the  end.  If 
we  accept  the  view  of  the  attorneys  for  Ida  Belle  and 
George  W.  that  the  action  of  ejectment  could  not  accrue 

during  the  life  of  John  H.  Hobson,  they  had  no  right  to 
bring  ejectment  at  the  time  of  the  commencement  of  this 
action.  If  the  action  against  the  Huxtables  was  eject- 
ment, they  were  entitled  to  a  trial  by  jury,  which  they 
did  not  demand,  and,  under  the  statute  in  force  at  that 
time,  to  a  new  trial  as  a  matter  of  rigit,  which  they  did 
demand  and  which  was  denied  them.  If  it  was  an  action 
to  quiet  title,  it  was  not  only  within  the  power  but  it  was 
the  duty  of  the  court  to  require  the  heirs  of  Anna  E. 
Hobson,  as  a  condition  of  granting  them  any  relief,  to  do 
equity  by  reimbursing  the  Huxtables  for  the  money  ad- 
vanced by  them  to  discharge  mortgage  liens  upon  the 
land.  Henry  v.  Henrys  73  Neb.  752.  It  is  a  practical  as  well 
as  a  legal .  impossibility  to  join  two  such  diverse  actions. 
The  court  below  regarded  this  as  an  action  to  quiet  title. 
The  decree  quiets  title  in  the  heirs,  subject  to  the  mortgage 
which  was  paid  out  of  the  proceeds  of  the  sale  by  the 
administrator,  orders  the  defendants  Huxtable  to  execute 
deeds,  and  enjoins  them  from  claiming  title.  Such  a 
decree  is  suitable  in  an  action  to  quiet  title,  but  could  not 
be  rendered  in  an  action  in  ejectment.  The  defendants 
Ida  Belle  and  George  W.  do  not  object  to  thi»  decree,  and 
we  are  constrained  to  hold  that  their  action  is  in  the 
nature  of  an  action  to  quiet  title,  and  that  it  was  barred 
by  the  statute  of  limitations. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  aflBirmed  as  to  the  plaintiffs  Roy  Y.  Hobson 
and  Jolm  T.  Hobson,  and  that  the  same^  as  to  the  defend- 
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ants  Ida  Belle  Busby  and  George  W.  Hobson,  be  reversed 
and  their  action  dismissed. 

JACKSON  and  Ames,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  court  below  in  favor  of  the 
plaintiffs  Roy  Y.  Hobson  and  John  T.  Hobson  is  aflSrmed, 
and  the  judgment  in  favor  of  the  defendants  Ida  Belle 
Busby  and  George  W.  Hobson  is  reversed  and  their  action 
dismissed,  and  the  costs  of  this  court  are  divided  equally 
between  appellants  Huxtable  and  appellees  Ida  Belle 
Busby  and  George  W.  Hobson. 

Judgment  acjcordingly. 

The  following  opinion  on  rehearing  was  filed  April  23, 
1908.    Former  judgment  vacated  and  decree  entered: 

1.  Stipulationil:   Conbtbuction.    When  litigants  stipulate  that  certain 

facts  exist,  and  the  language  employed  is  at  all  equivocal,  the 
evident  definition  given  by  both  litigants  to  the  words  in  the 
stipulation  will  control,  and  upon  appeal  they  will  be  bound 
thereby. 

2.  Homestead:  Estates  of  Heibs.    If  a  homestead  be  selected  from  the 

separate  property  of  a  married  woman  in  her  lifetime,  upon  her 
death  intestate,  a  life  estate  vests  in  the  surviving  spouse,  and 
remainder  in  the  heirs  of  the  deceased. 

3.  Bemainders:  Quieting  Title.    The  heirs  aforesaid  may,  during  the 

life  estate,  maintain  an  action  under  sections  57-59,  ch.  73,  Comp. 
St  1907,  for  the  purpose  of  quieting  their  title  or  removing  a 
cloud  therefrom. 

4. :  :  Limitations.    If  a  remainderman,  not  being  under 

any  legal  disability,  fails  for  ten  years  after  his  cause  of  action 
accrues  to  commence  his  suit,  he  is  barred  by  the  statute  of 
'limitations  from  maintaining  his  action  to  quiet  title,  and  the 
fkct  that  a  remainderman  owning  an  undivided  interest  In 
real  estate  may  be  under  a  legal  disability  will  not  toll  the  statute 
as  to  the  other  remaindermen  not  within  the  exception. 

6. :  :  .    If   the   remainderman   be   under   a   legal 

disability  when  the  aforesaid  cause  of  action  accrues,  the  statute 
will  not  commence  to  run  against  him  until  the  dlsabflity  is 
removed. 
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6. :  Ejectment:    Limitations.    The   remainderman's   estate   in 

the  homestead  will  not  support  an  action  in  ejectment  during  the 
lifetime  of  the  life  tenant,  and  the  statute  of  limitations  will  not 
commence  to  run  against  that  possessory  actiob  until  the  demise 
of  the  surviving  spouse. 

7.  Equity:  Right  of  Possession.     In  an  equitable  action  to  set  aside 

a  deed,  where  the  right  of  possession  is  in  issue  and  depends  upon 
principles  of  equity  that  mu^  necessarily  be  determined  by  the 
court,  it  is  the  duty  of  the  court  to  determine  the  right  of  pos- 
session, if  all  parties  in  interest  are  before  the  court,  and  put  the 
parties  entitled  thereto  into  possession. 

8.  :  Subrogation:  Limitations.  In  case  a  defendant  as  a  mat- 
ter of  equity  is  entitled  to  be  subrogated  to  the  lien  of  a  mort- 
gage upon  real  estate,  it  is  within  the  power  of  a  court  of  equity, 
as  a  condition  precedent  to  granting  equitable  relief  to  the 
owner  of  the  real  estate,  to  compel  the  payment  of  that  mort- 
gage, even  though  by  its  terms  said  lien  be  barred  by  the  statute 
of  limitations. 

9.  Bemainders:  Value  of  Use  and  Occupation:   EIvidence.     Evidence 

examined,  and  held  insufficient  to  justify  a  finding  concerning 
the  value  of  the  use  and  occupation  of  the  real  estate  involved 
for  that  part  of  the  crop  season  of  1905  subsequent  to  June  18. 

Root,  0. 

In  GUP  former  opinion,  ante^  p.  334,  may  be  found  a 
statement  of  the  facts  in  this  case.  A  rehearing  has  been 
granted  and  the  entire  record  presented  for  our  consider- 
ation. 

1.  The  defendants  Huxtable  insist  that  the  record  does 
not  disclose  that  Anna  E.  Hobson  owned  the  real  estate* 
in  litigation  in  fee  simple;  that  they  stipulated  only  that 
she  died  seized  of  the  real  estate;  that  seizin  may  be  for 
life  or  for  years,  and  fall  far  short  of  an  estate  in  foe  * 
simple;  that,  as  they  had  interposed  the  defense  of  titlc^ 
by  adverse  possession,  the  heirs  of  Anna  E.  Hobson  must 
trace  their  title  back  to  the  United  States.  We  do  not 
think  it  necessary  to  decide  the  legal  definition  of  the  word 
"seizin,"  because  it  was  used  in  this  case  evidently  as  a 
synonym  for  title  in  fee  simple.  The  testimony  of  the  wit- 
ness Tomkins  further  establishes  that  Mrs.  Hobson  pur- 
chased the  farm  some  ten  years  before  her  death,  and 
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resided  thereon  with  her  family  from  the  time  she  ac- 
quired the  land  until  she  died. 

2.  It  is  claimed  that  the  children  of  Anna  E.  Hobson 
did  not  take  a  vested  estate  in  remainder  upon  the  death 
of  their  mother.     We  cannot  agree  with  counsel.     Tin* 
writers  refer  to  the  estates  included  within  the  home- 
stead as  a  life  estate  for  the  surviving  spouse,  and  eithc^r 
a  remainder  or  reversion  in  the  heirs.    "A  remainder  is  a 
remnant  of  an  estate  in  land,  depending  upon  a  particular 
prior  estate,  created  at  the  same  time,  and  by  the  same  in- 
strument, and  limited  to  arise  immediately  on  the  deter- 
mination  of   that   estate,   and  not  in  abridgment  of  it." 
4  Kent,  Commentaries  (13th  ed.),  *197.     "A  reversion  is 
the  return  of  land  to  the  grantor  and  his  heirs,  after  the 
grant  is  over."    4  Kent,  Commentaries  (13th  ed.),  *353. 
In  V  aid  well  v.  Pollak,  91  Ala.  353,  the  estates  are  thus 
referred  to :  "A  homestead  exemption,  actually  and  right- 
fully interposed,  has  the  effect  in  law  of  dividing  the  free- 
hold into  two  quaai  ownerships,  the  one  for  life,  and  the 
other  in  remainder."     The  title  in  the  succession  of  a 
homestead  is  not  evidenced  by  written  grant,  but  arises 
from  seizin,  the  family  relation  and  residence;  and  those 
facts  take  the  place  of  the  written  instrument  that  usually 
(evidences  the  prior  estate  and  the  one  in  remainder.    The 
nature  of  the  estate  devolving  upon  the  heirs  at  the  death 
of  the  fee-holding  spouse  is  settled  as  squarely  as  the  de- 
cision of  this  court  can  establish  any  principle  of  law, 
and  is  not  open  to  question.     In  Schuyler  v.  Hanna,  31 
Neb.  307,  we  held,  "under  section  17  of  the  homestead  law 
of  1879,  that  the  heirs  of  the  person  whose  property  had 
been  selected  for  a  homestead  took  a  vested  remainder 
tlierein,  subject  to  the  life  estate  of  the  surviving  husband 
or  wife."  In  Fort  v.  Cook,  3  Neb.  (Unof.)  12,  Mr.  Com- 
missioner   Hastings   reviews    the   case   of   Schuyler   v, 
Eanna,  and  clearly  demonstrates  that  the  estate  of  the 
heir  vests  upon  the  death  of  the  parent.     Durland  v. 
Seller,  27  Neb.  33;  Cooley  v.  Jansen,  54  Neb.  33. 

3.  It  is  asserted  that  an  action  to  quiet  title  cannot  be 
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maintained  by  the  heirs  during  the  lifetime  of  the  surviv- 
ing spouse.  Oup  statutes  plainly  give  the  right.  Comp. 
St  1905,  ch.  73,  sees.  57-59.  Section  59  is  surplusage, 
unless  it  extends  that  right  to  the  remainderman:  "Any 
person  op  persons  having  an  interest  in  remainders  or 
reversion  in  real  estate  shall  be  entitled  to  all  the  rights 
and  benefits  of  this  act.*'  Upon  the  termination  of  the  prior 
estate,  those  who  were  remaindermen  or  reversioners 
ceai^  to  hold  the  title  by  that  description,  and  would  fall 
within  the  class  referred  to  in  section  57,  supra.  We  have 
held  the  action  could  be  maintained  before  the  surviving 
spouse  departs  this  life.  Holmes  v.  Mason^  80  Neb.  448. 
We  also  held  in  said  ca»se  that  the  statute  of  limitations 
bars  that  right  unless  exercised  within  ten  years  of  the 
time  the  cause  of  action  accrues,  the  heirs  being  adults. 
It  is  said  that  the  action  may  still  be  maintained  by  all 
the  heirs  of  Anna  E.  Hobson  because  commenced  within 
ten  years  of  the  date  the  youngest  child  attained  his 
majority;  that  the  cause  of  action  is  an  entirety  and  caur 
not  be  severed,  and,  hence,  good  as  to  one  is  good  as  to 
all.  Thompson  v.  Wiggenhorn,  34  Neb.  723,  is  cited  to 
sustain  this  proposition.  In  that  case  an  infant  had  the 
right  to  rebuild  a  burned  mill,  whereas,  if  he  had  been  an 
adult  at  the  time  his  ancestor  died,  he  would  have  for- 
feited that  privil^e.  The  othep  heirs  of  the  deceased 
were  adults  when  the  father  died,  and  it  was  held  the 
fopfeitupe  could  not  apply  to  one  joint  owner,  and  not 
to  the  otheps,  because  the  two  buildings  could  not  at  the 
one  time  occupy  the  same  space,  and,  if  the  statute  worked 
a  forfeiture  as  to  the  adults,  and  not  as  to  the  infant,  the 
impossible  condition  of  two  persons  or  sets  of  persons  . 
each  having  the  exclusive  right  to  construct  a  building 
within  the  same  space  at  the  same  time  would  exist.  The 
rule  does  not  apply  in  the  instant  case,  because  each  one 
of  two  OP  more  tenants  in  common  may  maintain  a  sep- 
apate  action  fop  the  protection  or  recovery  of  his  estate, 
and  he  may  not  litigate  as  to  other  than  his  own  interests 
in  the  land.   Johnson  v.  Hardy,  43  Neb.  368.    We  are  also 


\ 


344  NEBRASKA  REPORTS.  [Vol.  79 


Hobson  T.  Huxtable. 


cited  to  authorities  holding  that  the  statute  does  not  com- 
mence to  run  against  the  remainderman  or  reversioner 
until  he  has  a  right  of  entry,  and  this  we  do  not  deny 
as  to  actions  for  the  possession  of  real  estate.  Allen 
V.  De  Groodt,  98  Mo.  159,  14  Am.  St.  Kep.  626,  and 
monographic  note  commencing  on  page  628;  Smith  v. 
McWhorter^  123  Ga.  287,  107  Am.  St.  Rep.  85;  Hanson 
V.  Ingwaldson,  77  Minn.  533,  77  Am.  St.  Rep.  692;  Mc- 
Corry  v.  King's  Heirs,  3  Humph.   (Tenn.)   267,  39  Am. 

Dec.  165. 

The  administrator's  deed  and  the  record  thereof  created 
a  cloud  on  the  remaindermen's  title,  and  gave  plaintiffs 
a  cause  of  action  in  equity  against  defendants  Huxtable. 
Preceding  the  father's  death  no  relief  other  than  an  ad- 
judication that  the  farm  was  a  homestead,  that  the  deed 
was  void,  and  quieting  title  in  plaintiffs  as  against  the 
Huxtables,  could  be  given  by  the  court.  With  the  added 
allegation  and  proof  of  the  father's  death,  the  court 
could  place  plaintiffs  in  possession  of  the  real  estate.  It 
was  held  in  AJhin  v.  Parmeley  70  Neb.  746,  that  in  an 
equitable  action  to  set  aside  a  deed,  where  the  right  of 
possession  was  in  issue  and  dependent  upon  the  prin- 
ciples of  equity  that  must  necessarily  be  determined  by 
the  court,  it  was  the  duty  of  the  court  to  determine  the 
right  of  possession,  and,  if  all  parties  in  interest  were 
before  the  court,  to  put  the  party  who  is  entitled  thereto 
into  poss(*ssion.  The  court  therefore  had  power  to  and, 
upon  proper  terms,  should  quiet  in  each  plaintiff  his  title 
to  an  undivided  one-fourth  part  of  said  land,  and  to 
award  them  possession  thereof.  More  than  ten  years  in- 
tervened between  the  majority  of  defendants  Ida  Belle 
Busby  and  George  W.  Hobson,  on  the  one  hand,  and 
the  commencement  of  this  action,  on  the  other,  so,  there- 
fore, the  statute  of  limitations  barred  said  defendants' 
action  to  quiet  their  title  to  the  real  estate  involved  herein. 
First  Nat,  Bank  v.  Pilger,  78  Neb.  168;  Holmes  v.  Mason, 
80  Neb.  448.  The  court  therefore  erred  in  quieting  their 
title  to  said  real  estata    However,  they  were  before  the 
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court  demanding  possession  of  their  part  of  the  land,  tlio 
only  relief  they  wore  entitled  to,  and  the  court  had  the 
right  to  award  that  possession,  but  only  upon  (H]uitablc* 
terms.    Albin  v.  Parmele^  supra.    Counsel  argue  that  the 
allegations  in  the  answer  and  cross-petition  of  the  defend- 
ants George  W.  Hobson  and  Ida  Belle  Busby  are  insuffi- 
cient to  state  a  cause  of  action  against  the  Huxtables. 
A  litigant  may  assert,  on  rehearing,  or  at  any  preceding 
stage  of  the  litigation,  that  the  pc^tition  will  not  warrant 
equitable  relief,  or  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the  petitioner. 
Yila  V.  Grand  Island  E.  L.  I.  &  G,  S.  Co.,  68  Neb.  233.    All 
the  all^ations  in  the  petition  are  admitted  in  the  answer 
and  cross-petition.     The  interests  of  said  defendants  in 
said  real  estate  are  alleged  in  an  indefinite  manner.     Thc^ 
claim  is  made  that  the  cross-petitioners  are  entitled  to  the* 
immcKiiate  possession  of  the  real  estate  and  are  kept  out 
of  that  possession  by  their  codefendants  Huxtable,  and 
judgment  is  asked  ejecting  the  Huxtables  and  their  privies 
from  said  land.    Considering  the  allegations  of  the  peti- 
tion  and  cross-petition,   def(»ndants   Huxtable   were  ad- 
vised of  the  nature  and  extent  of  the  claim  made  by  the 
Hobson  heirs,  plaintiffs  and  defendants;  that  plaintiffs 
prayed   for  equitable  relief  and   possession  of  the  real 
estate,  and  the  defendant  heirs  the  possession  only.    The 
court  will  read  the  petition  and  cross-petition  together, 
and  the  allegations  in  the  first  pleading  may  aid  the  lack 
thereof  in  the  other.    Ncal  v.  Foster ,  34  Fed.  496;  Rail- 
way 0.  d  E.  A.  Ass^7i  V.  Drummondy  56  Neb.  235.     The 
court  subrogated  Huxtables  to  the  rights  of  the  mort- 
gagors, McKinley-Lanning  Loan  &  Trust  Company  and 
Carnahan,  but  we  think  it  should  have  gone  further  and 
made  the  right  to  a  writ  of  ouster  in  favor  of  the  Hobson 
heirs,  or  any  of  them,  conditioned  upon  the  payment  to 
the  Huxtables  of  the  $2,400  of  Huxtables'  money  that  was 
used  to  pay  off  those  mortgages,  with  7  per  cent,  interest 
added  from  June  18,  1905,  the  date  John  H.  Hobson,  the 
surviving  spouse,  departed  this  life.     To  merely  subro- 
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gate  the  Huxtables  to  the  rights  of  the  mortgagors,  whose 
liens  had  matured  more  than  ten  years  past,  would  be  a 
snare  and  a  delusion.  3  Pomeroy,  Equity  Jurisprudence 
(3d  ed.),  sees.  1219-1221;  Henry  v.  Henry,  73  Neb.  752. 
Huxtables'  counsel  argue  that  interest  should  be  com- 
puted on  the  mortgages  from  the  date  they  were  pai<L 
This  we  do  not  consider  equitable.  Huxtables  will  not 
be  charged  with  rent  prior  to  the  death  of  the  life  tenant, 
and  we  do  not  think  they  should  recover  interest  during 
that  period. 

4.  The  trial  judge  rendered  judgment  against  defend- 
ants Huxtable  for  the  rental  value  of  the  farm  for  the 
year  1905.  This  was  error.  The  Huxtables  either  suc- 
ceeded to  the  rights  of  John  H.  Hobson,  the  surviving 
spouse,  in  said  farm,  or  by  adverse  possession  extinguished 
those  rights,  and  during  his  lifetime  had  the  right  to  the 
rents  and  profits  thereof.  John  H.  Hobson  died  on  the 
18th  day  of  June,  1905.  In  1905  Huxtable  raised  50 
acres  of  wheat,  15  acres  of  oats,  50  acres  of  corn,  and 
15  acres  of  timothy  and  clover  on  said  farm ;  the  remain- 
der of  the  land  being  used  for  pasturage  and  other  pur- 
poses. The  record  is  silent  as  to  the  date  said  annuals 
were  planted,  but  we  are  safe  in  assuming  the  crops  had 
not  only  been  planted  before  but  were  growing  at  the 
date  referred  to.  Defendants  Hobsons'  answer  and  cross- 
petition  was  not  filed  till  July  19,  and  the  supplemental 
petition  September  6,  1905.  In  any  event,  Huxtable  had 
the  right  to  mature,  harvest  and  remove  his  crops.  Edg- 
hill  V.  Mankey,  p.  347,  po8t.  Whether,  upon  a  proper 
issue  tendered  and  definite  proof  in  support  thereof,  the 
Hobson  heirs  could  have  recovered  for  the  use  and  occu- 
pation of  the  land  for  that  part  of  1905  subsequent  to 
their  father's  death,  we  do  not  determine,  but .  certainly 
the  burden  was  not  upon  Huxtables  to  furnish  any  evi- 
dence upon  this  issue.  The  Hobson  heirs  tried  the  case 
upon  the  theory  they  were  entitled  to  rents  for  the  entire 
year,  and  all  their  evidence  referred  to  the  value  of  the 
use  and  occupation  and  of  the  rents  and  profits  of  said 
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land  for  the  year  1905,  and  it  is  impossible  to  ascertain 
from  the  record  the  value  of  the  use  and  occupation  of  the 
farm  for  said  fraction  of  a  year.  While  we  might  remand 
the  case  for  that  inquiry,  we  are  not  inclined  to  do  so, 
but  rather  to  enter  a  decree  in  this  court  and  thereby 
determine  this  litigation,  saving  to  Huxtables  their  rights 
and  remedies  under  the  occupying  claimant's  law. 

It  is  therefore  recommended  that  the  former  opinion  of 
this  court  and  the  decree  of  the  district  court  be  vacated ; 
that  a  decree  be  rendered  in  this  court  in  conformity  with 
this  opinion;  that  the  Huxtables  pay  the  costs  in  the 
district  court  and  the  Hobson  heirs  pay  the  costs  in  this 
court,  and  that  a  special  mandate  issue  to  the  district 
court  for  Adams  county  to  carry  this  judgment  into  ex- 
ecution. 

Calkins,  0.,  concurs. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  opinion  of  this  court  and  the  decree 
of  the  district  court  are  vacated,  and  a  decree  will  be 
rendered  in  this  court  in  conformity  with  this  opinion; 
that  the  Huxtables  pay  the  costs  in  the  district  court, 
and  the  Hobson  heirs  pay  the  costs  of  this  court,  and  that 
a  special  mandate  issue  to  the  district  court  for  Adams 
county  to  carry  this  decree  into  execution. 

Judgment  aooobdingly. 


Alice  Edghill,  appellant,  v.  Hebman  Mankht, 

appellee. 

FnjED  June  7,  1907.    No.  14,855. 

1.  Life  Tenant,  Death  of.    The  death  of  a  life  tenant  terminates  the 
right  of  possession  of  his  lessee. 

2. :  Rights  of  Lessee.    Where  the  lessee  of  a  Ufe  tenant  plants 

crops  before  the  death  of  the  life  tenant  aAd  oonseqnent  terminar 
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tlon  of  his  lease,  he  Is  entitled  to  reenter  to  cultivate,  harvest 
and  remove  such  crops;  but  this  right  of  entry  is  not  inconsist- 
ent with  the  right  of  possession  of  the  reversioner. 

Appeal  from  the  district  court  for  Franklin  county: 
Ed  L.  Adams,  JUDoa    Reversed. 

Dorsey  &  MeOreWy  for  appellant. 

JET.  W.  Short,  contra. 

Calkins,  C. 

John  Dopko  was  seized  of  a  life  estate  in  a  quarter 
section  farm  in  Franklin  county,  which  the  defendant  oc- 
cupied as  his  tenant  under  a  lease  expiring  March  1, 
1905.  In  August,  1904,  Dopke  made  an  oral  agreement 
to  let  the  land  to  the  defendant  for  a  term  of  one  year,  to 
begin  March  1,  1905;  and,  following  this  agreement,  the 
defendant  sowed  a  portion  of  the  land  to  wheat,  and  pre- 
pared some  additional  ground  for  spring  planting.  In 
December,  1904,  Dopke  died.  In  March,  1905,  the  plain- 
tiff, who  was  seized  of  the  fee  in  the  land  in  question, 
brought  proceedings  under  the  forcible  entry  and  detainer 
statute  to  recover  the  possession  thereof.  The  defendant 
claimed  that  by  virtue  of  the  oral  agreement  made  in 
August,  1904,  and  by  the  fact  of  his  so^^^ng  the  wheat, 
he  was  at  the  time  of  the  commencement  of  this  action 
entitled  to  the  possession  of  the  premises.  The  plaintiff 
requested  the  court  to  direct  a  verdict  in  his  favor,  which 
request  was  denied  and  the  case  submitted  to  the  jury, 
who  returned  a  verdict  for  the  defendant;  and  from  the 
judgment  rendered  upon  such  verdict  the  plaintiff  ap- 
peals. 

1.  It  is  clear  that  the  lessee  of  a  tenant  for  life  is 
charged  with  notice  of  the  extent  of  his  landlord's  title, 
and  that  on  the  termination  of  the  life  estate,  his  estate 
also  ends.     Guthmann  v.  VaUcry,  51  Neb.  824. 

2.  It  is  equally  clear  that,  if  the  sublessee  of  a  life  ten- 
ant plants  a  crop  before  the  death  of  his  landlord,  he  is 
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entitled,  under  the  doctrine  of  emblements,  to  reap  the 
same.  To  avail  himself  of  this  right,  it  is  obvious  that 
the  sublessee  must  have  some  right  of  entry  upon  the 
land  itself;  and,  if  the  tenancy  is  determiqed  by  death 
soon  after  the  i>lanting  of  a  crop,  this  right  may  of  n(»- 
cessity  be  continued  for  some  months.  The  extent  of  this 
right  is  said  to  be  that  the  lessee  may  enter  upon  the  land, 
cultivate  the  crop  if  a  growing  one,  cut  and  harvest  it 
when  fit,  and,  if  interfered  with  in  the  reasonable  exercise 
of  these  privileges  by  the  reversioner,  or,  if  the  crop  be 

t  injured  by  him,  he  may  have  an  action  for  such  injury. 
This  does  not  give  him  a  right  to  the  possession  of  th(» 
land,  but  merely  the  right  of  ingress  and  egress  for  the 
purpose  above  mentioned;  for  all  other  purposes  th( 
owner  of  the  reversion  has  the  right  to  the  exclusive  pos- 
session. 1  Washburn,  Real  Property  (6th  ed.),  sec.  267; 
Collins  V.  Crownover,  57  S.  W.  (Tenn.  Ch.  App.)  357.  It 
follows  that  the  right  to  emblements  does  not  extend  th:» 
term  of  the  sublessee  of  the  life  tenant.  I^pon  the  deatli 
of  his  landlord  he  has  no  longer  an  estate  in  the  land, 
and  is  not  entitled  to  the  possession  of  the  same.  His 
right  to  enter  for  the  particular  purposes  spe(Mfied  is  not 
inconsistent  with  the  right  of  possession  of  the  rever- 
sioner. 

It  does  not  appear  from  the  evidence  whether  there  was 
a  house,  barn  or  other  buildings  upon  the  premises,  nor 
how  much  land  was  sown  to  wheat;  but  it  is  sufficiently 
disclosed  that  there  was  other  land  than  that  sown  to 
wheat,  which  the  defendant  purposed  to  plant  to  spring 
crops.  The  action  of  forcible  entry  and  detainer  being 
under  our  statute  a  purely  possessory  one,  in  which  no 
other  question  than  the  right  of  possession  could  be  de- 
termined, it  must  necessarily  follow  that,  if  in  this  case 
the  plaintiff  had  the  right  of  possession,  she  was  entitled 
to  recover.  The  only  reason  urged  by  the  defendant  in 
his  brief  against  the  plaintiff's  right  to  possession  is  th(^ 

planting  of  the  crop  during  the  life  of  John  Dopkc^;  and 
this,  he  argues,  operated  to  extend  the  lease.     We  have 
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already  seen  that  this  position  is  not  tenable.  The  sur- 
render of  the  possession  of  the  premises  generally  would 
not  have  affected  his  right  to  retoter  for  the  purpose  of 
cultivating  and  harvesting  the  crops  which  he  had  sown; 
and  this  was  all  he  was  entitled  to.  The  right  of  a  tenant 
to  reenter  after  the  expiration  of  his  term  to  remove  straw 
by  him  raised  and  left  upon  the  premises  waB  expressly 
recognized  in  the  case  of  Sviifh  v.  Boyle,  66  Neb.  823.  It 
is  there  held  that  a  tenant  has  a  reasonable  time  after 
fhe  termination  of  his  lease  to  reenter  and  remove  per- 
sonal property  by  him  left  upon  the  premises.  The  right 
of  a  tenant  to  cultivate  and  remove  emblements  rests 
upon  the  same  principle,  and  is  no  greater  than  the  right 
to  enter  and  remove  other  personal  property.  The  fact 
that  the  property  is  a  growing  crop  would  be  considered 
in  determining  what  constituted  a  reasonable  time  for  the 
removal  thereof;  but  otherwise  there  is  no  distinction  in 
the  two  cases.  It  is  clear  that  such  right  of  reentry  is  in 
neither  cajse  inconsistent  with  the  right  of  general  pos- 
session of  the  reversioner  or  owner. 

The  trial  judge  should  have  granted  the  plaintiffs  mo- 
tion to  direct  a  verdict,  and  we  therefore  recommend  that 
the  judgment  of  the  district  court  be  reversed  and  th(» 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

JAOKSON  and  Ames,  GC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  appealed  from  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bbvbrsbd. 
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Calvin  L.  Minton,  appellant,  v.  Ernest  M.  Palmer  bt 

AL.,  appellees. 

Fdued  JX71IB  7,  1907.    No.  14^66. 

1.  Petition:  Sufficienot.    A  petition  to  enjoin  the  execution  of  an 

erroneous  Judgment  of  a  Justice  of  the  peace,  which  falls  to  show 
that  the  plaintiff  has  exhausted  his  legal  remedy  by  appeal  or 
error,  does  not  state  a  cause  of  action. 

2.  Appeal:   Plbadino:    Amendment.    Where   objections  are   sustained 

to  the  introduction  of  any  testimony,  on  the  ground  that  the 
petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  the  plaintiff  is  not  entitled  as  a  matter  of  right  to  time  in 
which  to  amend  his  petition;  and,  where  the  record  does  not  show 
the  character  of  the  amendment  proposed  to  be  made,  this  court 
will  not  review  the  action  of  the  trial  Judge  in  refusing  leave  to 
amend. 

Appeal  from  the  district  court  for  Dundy  county: 
Robert  0.  Orr,  Judge.    Affirmed. 

R.  D.  Druliner  and  E.  B,  Perry,  for  appellant. 

O.  W.  Meeker  and  D.  G.  Hvnes,  contra. 

Calkins,  C. 

This  was  a  ^uit  to  enjoin  the  enforcement  of  a  judg- 
ment of  a  justice  of  the  peace  in  replevin.  The  plaintiflP 
in  the  first  and  second  paragraphs  of  his  petition  states 
that  the  defendant  Welch  was  a  justice  of  the  peace;  and 
that  on  or  about  the  12th  day  of  December,  1904,  in  an 
action  pending  before  said  justice,  in  which  the  defend- 
ant Palmer  was  plaintiff  and  the  plaintiff  Minton  was 
defendant,  Minton  obtained  a  judgment  for  the  return  of 
a  calf,  and  costs  of  action.  The  third  paragraph  of  said 
petition  is  as  follows:  "That  notwithstanding  said  ad- 
judication of  the  rights  of  the  said  parties  as  to  this 
property,  the  said  defendant  Welch  afterwards,  on  said 
12th  day  of  December,  1904,  said  judgment  still  being  in 
force  and  effect,  upon  the  said  Ernest  M.  Palmer  filing  a 
new  and  second  afBdarit  in  replevin  in  a  second  action, 
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wherein  said  Ernest  M.  Palmer  was  again  plaintiff  and 
said  Calvin  L.  Minton  was  again  defendant,  did  issue  a 
new  and  second  order  of  replevin  for  the  same  and  identi- 
cal property,  and  did  deliver  the  same  to  a  spei-ial  con- 
.  stable  to  be  served,  and  upon  the  sei^vice  and  return  of 
the  same  did  set  said  cause  down  and  hold  the  same  for 
hearing  on  the  19th  day  of  December,  1904,  over  the  ob- 
jection of  the  plaintiff  herein,  and  proceeded  to  a  hearing 
of  said  cause  over  the  objection  of  the  plaintiff  herein; 
that  during  the  hearing  the  plaintiff  herein  made  objei*- 
tions  to  said  proceedings,  which  said  justice  erroneously 
overruled;  made  objections  to  evidence  oflfercHl,  which  said 
justice  erroneously  overruled;  offered  evidence,  w^hich  the 
justice  erroneously  refused  to  admit,  to  which  said  de- 
fendant Welch,  corruptly  conniving  and  conspiring  with 
the  defendant  Palmer  herein,  did  fail  and  refuse  to  give 
plaintiff  herein  his  exceptions,  or  to  make  a  correct  copy 
of  the  record  of  the  proceedings  had  in  said  cause,  and 
that  said  defendant  Welch,  still  conniving  and  conspiring 
with  defendant  Palmer,  on  the  said  19th  day  of  Decem- 
ber, 1904,  rendered  a  pretended  judgment  in  favor  of 
defendant  Palmer  herein  and  against  the  plaintiff  herein 
for  the  return  of  said  light  red  heifer  calf,  for  ^1  damages, 
and  for  costs  accruing  in  the  two  separate  actions,  amount- 
ing to  f  108. 75,  which  judgment  was  void  and  of  no  effect; 
that  said  defendant  Welch,  still  conniving  and  conspiring 
with  said  defendant  Palmer  herein,  has  corruptly  refused 
and  still  corruptly  refuses  to  prepare  or  furnish  a  corrwt 
transcript  of  the  record  of  said  cause,  although  the  amount 
of  fees  have  been  tendered  therefor,  and  by  reason  of  such 
corrupt  and  unlawful  refusal  and  such  malfeasance  in 
ofiflce  the  plaintiff  herein  is  unable  to  perfect  proceedings 
in  error  or  by  appeal  from  the  justice  court  of  said  defend- 
ant Welch  to  the  district  court  for  said  Dundy  county,  • 
Nebraska,  and  plaintiff  is  unable  to  obtain  a  review  of 
said  pretended  judgment  by  error  proceedings,  upon 
appeal,  or  by  any  other  manner  in  an  action  at  law.'' 
This  was  followed  by  allegations  that  the  property  in 


r 


Vol.79]  JANUARY  TERM,  1907.  353 


Mlnton  V.  Palmer. 


question  was  really  the  property  of  the  plaintiff  Minton ; 
that  the  judgment  of  December  12,  1904,  was  in  full  force 
and  effect;  that  the  defendants  threatened  to  and  were 
about  to  enforce  the  judgment  of  December  19,  and  file  a 
transcript  of  the  same  in  the  district  court ;  and  that  the 
defendants  were  insolvent;  and  plaintiff  prayed  that  the 
defendants  be  enjoined  from  asserting  any  right  or  claim 
under  said  judgment.  A  temporary  injunction  was 
grant(*d  by  the  county  judge,  and  after  issues  being  joined 
in  the  district  court,  and  upon  tlie  trial  of  the  cause,  the 
<lefendants  demurred  to  the  plaintiff's  petition  and  ob- 
Ji^cted  to  the  introduction  of  any  evidence,  for  the  reason 
that  the  petition  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  which  objection  was  sustain(Ml.  The 
court,  refusing  the  application  of  the  plaintiff  for  30  days 
in  which  to  amend  his  petition,  rendered  judgment  dis- 
missing the  action,  from  which  judgment  the  plaintiff 
appeals. 

1.  The  plaintiff  appeared  in  the  action  which  resulted 
in  the  second  judgment,  that  of  December  19,  and  made 
his  defense.  For  errors  committed  upon  that  trial  or  in 
the  rendition  of  that  judgment,  he  had  the  remedy  by 
appeal  or  error  to  the  district  court,  and,  unless  he  was 
deprived  of  these  remedies  without  his  own  neglect  or 
fault,  he  is  not  entitled  to  the  remedy  by  injunction. 
Proctor  V.  Pettitt,  25  Neb.  96;  Bankers  Life  Ins,  Co.  v. 
Robhins,  53  Neb.  44;  Mayer  v.  Nelson^  54  Neb.  434;  Ne- 
hranka  Loan  d  Trust  Co.  v.  Crook,  73  Neb.  485.  He  al- 
leges "that  the  said  defendant  Welch,  still  conniving  and 
(•(mspiring  with  the  defendant  Palmer  herein,  has  cor- 
ruptly refused  and  still  corruptly  refuses  to  prepare  or 
furnish  a  correct  transcript  of  the  record  of  said  causes 
although  the  amount  of  fees  have  been  tendered  therefor.'' 
There  is  no  allegation  that  the  plaintiff  gave  or  offered 
to  give  the  usual  bond  required  upon  appeal  from  a  justice 
court,  nor  any  excuse  set  forth  for  his  failure  so  to  do. 
The  allegation  that  the  justice  refused  to  prepare  a  cor- 
26 
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rect  transcript  does  hot  amount  to  an  allegation  that  the 
justice  refused  to  make  a  sufficient  transcript  to  enable 
the  plaintiff  to  perfect  an  appeal  to  the  district  court  or 
to  bring  proceedings  in  error.  A  refusal  of  the  justice  to 
perform  this  duty  could  have  been  enforced  by  mandamus. 
It  was  suggested  on  the  argument  that,  owing  to  the  time 
of  holding  the  courts  in  Dundy  county,  the  remedy  by 
mandamus  was  not  adetjuate;  but  no  such  facts  are  al- 
leged in  the  petition. 

2.  Complaint  is  made  of  the  refusal  of  the  district 
court  to  give  the  plaintiff  30  days  to  amend  his  petition. 
It  does  not  appear  that  any  amendment  was  tendered,  nor 
does  the  i*ecord  flhow  that  the  plaintiflf  indicated  to  the 
district  court  the  character  of  the  amendment  which  he 
desired  to  make.  Section  144  of  the  code  provides  that 
'^the  court  may,  either  before  or  after  judgment,  in  fur- 
therance of  justice,  and  on  such  terms  bb  may  be  proper, 
amend  any  pleading,  process,  or  proceeding,  by  adding 
or  striking  out  the  name  of  any  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake  in  any  oth€»r 
respect,  or  by  inserting  other  allegations  material  to  the 
case,  or  when  the  amendment  does  not  change  substan- 
tially the  claim  or  defense,  by  conforming  the  pleading  or 
proceeding  to  the  facts  proved.  And  whenever  any  pro- 
ceeding taken  by  a  party  fails  to  conform  in  any  respect 
to  the  provisions  of  this  code,  the  court  may  permit  the 
same  to  be  made  conformable  thereto  by  amendment." 
This  language  vests  in  the  district  court  a  discretion  in 
permitting  or  refusing  amendments.  Mills  v.  Miller,  3 
Neb.  87 ;  Hedges  v.  Roach,  16  Neb.  673 ;  Commercial  Nat. 
Bank  v.  Gibson,  37  Neb.  750.  This  is  a  judicial  discretion, 
the  abuse  of  which  is  subject  to  review.  But,  when  the 
character  of  the  amendment  is  not  disclosed  by  the  record, 
it  is  impossible  for  us  to  say  whether  it  should  have  been 
allowed  or  denied. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Jackson  and  Ames,  CO.,  concur. 
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By  the  Court :   For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  appealed  from  is 

Affirmed. 


John  F.  Anthes,  appellee,  v.  John  Schkoedeb  bt  al., 

appellants. 

'FILES)  June  7,  1907.    No.  15,019. 

1.  Appeal:  Rscobd:   Motion  to  Stbike.    Where,  upon  the  final  hear- 

ing of  a  case,  the  trial  judge  makes  an  order  permitting  the 
defendant  to  offer  the  testimony  taken  at  a  former  trial,  and 
afterwards  Includes  the  evidence  so  taken  in  the  bill  of  excep- 
tions, the  same  will  not  be  stricken  from  the  record  In  this  court. 

2.  lEaTshaUing  Assets:  Rights  of  Mobtgagees.    The  right  of  a  junior 

mortgagee  having  security  upon  a  single  tract  of  land  to  require 
a  senior  mortgagee  having  security  upon  several  tracts  to  take 
payment  out  of  those  to  which  he  can  resort  exclusively,  so  that 
both  may  be  paid,  cannot  be  defeated  by  a  secret  oral  agreement 
between  the  senior  mortgagee  and  the  debtor  that  the  former 
shall  first  resort  to  the  security  upon  which  the  junior  mortgagee 
has  a  lien. 

Appeal  from  the  district  court  for  Jefferson  county: 
John  B.  Eapbb,  Judge.    Affirmed. 

John  O.  Eartigan  and  John  HecLSty,  for  appellants. 

William  M.  Olark^  George  H.  Hustings  and  W.  G. 
Hastings^  contra. 

Calkins,  0. 

In  1896  the  plaintiff  was  the  owner  of  400  acres  of 
land  in  Clay  county,  which  he  sold  to  the  defendant  John 
Schroeder.  Schroeder  obtained  a  loan  from  one  Thomp- 
son for  a  considerable  portion  of  the  purchase  price, 
securing  the  same  by  mortgage  on  the  land  purchased,  and 
also  by  a  mortgage  upon  a  half  section  of  land  in  Jeffer- 
son county.    For  the  remainder  of  the  purchase  price,  the 
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plaintiff  axicepted  a  second  mortgage  executed  by  Schroe^ 
der  and  wife  on  the  Clay  county  land  alone.  Default 
having  been  made  in  the  payment  of  this  mortgage,  the 
plaintiff  instituted  an  action  in  the  district  court  for 
Clay  county  to  foreclose  this  mortgage,  making  Thompson, 
who  held  the  first  mortgage,  a  party.  In  an  amended 
petition  in  this  action,  the  plaintiff  alleged  that  the  Clay 
county  land  was  of  insufficient  value  to  pay  both  the 
senior  and  junior  incumbrances  thereon,  and  prayed  an 
injunction  restraining  the  senior  incumbrancer  from  pro- 
ceeding further  in  that  action  until  he  had  first  exhausted 
his  security  on  the  Jefferson  county  land.  Or,  if  the  court 
would  not  grant  him  that  relief,  that  upon  payment  of  the 
senior  incumbrance  from  the  proceeds  of  the  Clay  county 
security  the  plaintiff  be  subrogated  to  the  rights  of 
Thompson  under  his  mortgage  on  the  land  in  Jefferson 
county  to  the  extent  necessary  to  satisfy  the  remainder 
due  the  plaintiff  under  his  mortgage  on  the  land  in  Clay 
county.  The  court  denied  the  plaintiff  any  relief  in  this 
action,  but  gave  a  judgment  of  foreclosure  upon  the  prayer 
of  Thompson,  who  had  appeared  in  the  action,  resisting 
the  plaintiff's  claim  and  demanding  a  foreclosure  of  his 
own  mortgage.  From  this  decree  the  plaintiff  appealed  to 
the  supreme  court,  which  held  that  the  plaintiff  was  en- 
titled to  a  decree  subrogating  him  to  the  rights  of  Thomp- 
son {Anthes  v.  Schroeder ^  68  Neb.  371),  reversed  the  case 
and  remanded  it  to  the  district  court.  The  opinion  in 
this  case  was  filed  April  9,  1903,  and  the  mandate  was 
received  by  the  clerk  of  the  district  court  on  June  24, 
1903. 

At  the  inception  of  the  above  proceedings  the  title  was 
in  John  Schroeder ;  but  afterwards  such  conveyances  were 
had  that  the  record  title  passed  to  the  defendant  Eliza- 
beth Schroeder,  who  died  intestate  February  16,  1903. 
On  March  24,  1903,  John  Schroeder  was  appointed  ad- 
ministrator, and  appeared  in  the  action,  filing  an  answer 
to  the  plaintiff's  petition,  as  such  administrator.  On  th<» 
25th  day  of  January,  1904,  the  district  court  for  Clay 
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county  rendered  its  decree  finding  in  favor  of  the  plaintiff, 
subrogating  him  to  the  rights  of  the  said  Thompson  by 
virtue  of  his  mortgage  on  the  Jefferson  county  land;  find- 
ing the  amount  due  upon  the  plaintiff's  mortgage;  au- 
thorizing and  empowering  him  to  proceed  to  foreclose  the 
mortgage  in  Jefferson  county  for  the  satisfaction  of  his 
mortgage;  and  restraining  Thompson  from  releasing  or 
discharging  upon  the  record  the  mortgage  made  to  him. 
An  appeal  was  taken  from  this  decree  to  the  supreme 
court,  and  the  same  was  affirmed  by  an  opinion  filed  June 
8,  1905.  Anthes  v.  Schroeder,  74  Neb.  172.  Upon  the 
affirmance  of  this  judgment,  the  plaintiff  brought  this 
action  in  Jefferson  county  to  enforce  the  mortgage  to 
which  he  had  been  subrogated  by  the  decree  rendered  in 
Clay  county.  This  resulted  in  a  decree  in  favor  of  the 
plaintiff,  from  which  this  appeal  was  taken  by  the  de- 
fendant. 

1.  With  this  case  there  was  submitted  a  motion  to 
strike  from  the  bill  of  exceptions  the  first  45  pages.  It 
appears  that  the  trial  of  the  action  was  begun,  and  the 
testimony  inclu<led  in  that  portion  attacked  by  this  mo- 
tion was  taken,  and  the  case  submitted  at  the  February, 
1906,  term  of  the  Jefferson  county  district  court,  which 
adjourned  sine  die  on  June  8,  1906;  that  during  that 
term,  on  May  24,  the  submission  was  vacated,  and  an 
amended  petition  filed,  15  days  given  for  answer,  and  the 
(*ase  continued  until  the  June  term  of  the  court,  when  the 
case  was  tried,  and  a  decree  entered  June  20.  At  the  lat- 
ter hearing,  we  find  that  the  court  made  an  order  per- 
mitting the  defendant  to  offer  all  the  testimony  on  the 
former  trial,  which  we  understand  to  mean  the  first  45 
pages  of  the  bill  of  exceptions.  There  was  no  exception 
nor  objection  to  this  order,  and  we  think  the  motion  should 
be  overruled. 

2.  The  plaintiff  claimed  the  right  to  be  subrogated  to 
the  lien  of  the  mortgage  made  by  the  Schroeders  to 
Thompson  upon  the  Jeflferson  county  land  under  the  rule 
that,  where  there  are  several  creditors  having  a  common 
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debtor  who  has  several  funds,  all  of  which  can  be  reached 
by  one  cnnlitor,  and  only  a  part  of  the  funds  by  the 
others,  the  former  shall  take  payment  out  of  the  funds  to 
which  he  can  resort  exclusively,  so  that  all  may  receive 
payment;  and  from  the  further  rule,  deduced  from  the 
foregoing,  that  in  equity,  if  a  prior  creditor  having  secu- 
ritv  on  two  funds  satisfies  his  demand  out  of  the  securitv 

t,  • 

or  fund  which  alone  is  pledged  to  a  junior  creditor,  and 
thereby  exhausts  that  fund  or  security,  equity  will  sub- 
rogate the  latter  creditor  to  the  former  lien  upon  that 
fund  or  security  which  is  not  exhausted.  This  contention 
of  the  plaintiff  was  fully  sustained  by  this  court  in  Anthes 
I).  Hvhrordcr,  68  Neb.  371,  where,  in  the  opinion  by  HOL- 
(^OMB,  J.,  there  is  a  full  discussion  of  the  question. 

When  this  case  was  again  before  the  district  court,  the 
defendant  interposed  the  defense  that  prior  to  the  execu- 
tion of  the  mortgage  upon  the  Jefferson  county  land  to 
Thompson  there  was  an  oral  agi'tKMiient  between  Schroeder 
and  Thompson  that  this  mortgage  was  not  given  as  secur- 
ity for  the  debt  generally,  but  only  for  so  much  thereof 
as  should  remain  unpaid  and  unsatisfied  after  exhausting 
the  security  in  the  Clay  county  land.  This  question  was 
determined  adversely  to  the  defendants  in  the  district 
court,  and  again  upon  appeal  to  this  court  in  Atiihes 
v,  Hchroeder,  74  Neb.  172,  and  would  certainly  bi^ 
res  judicata  but  for  the  fact  that  the  defendant 
Elizabeth  Schroeder,  who  held  tlw^  fee  in  the  land,  died 
pending  the  appeal,  and  th(»  deferndant  John  Schroeder, 
who  had  been  appointini  administrator,  was  substituted 
for  her  in  the  district  court.  It  appears  that  Elizabeth 
Schroeder  died  intestate,  leaving  heirs  who  are  defendants 
in  this  action,  but  were  not  made  defendants  in  the  action 
above  referred  to.  It  is  contended  by  these  heirs  that  they 
are  not  bound  by  the  decree  in  the  Clay  county  case,  biit 
that  the  question  must  be  considered  as  to  these  defend- 
ants upon  the  merits  in  this  action.  It  is  the  settled  doc- 
trine of  this  court  that  a  judgment  rend(M'(Hl  against  a  per- 
son after  his  death  is  reversible  if  the  fact  and  time  of 
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cWatU  d$)pear  on  the  record;  or  in  error  coram  nobis  if  the 
fait  must  be  slK>\vn  aliimde.  It  is  voidable,  and  not  void, 
uikI  cannot  be  impea<^hed  collaterally.  Jennings  v,  Simp- 
son, 12  Neb.  558;  MoCormiGk  v.  Paddock,  2fi  Neb.  486. 
But  we  have  examined  the  evidence,  and,  in  view  of  the 
conclusion  we  have  reached  as  to  the  merits,  it  is  not 
necessary  to  determine  whether  the  heirs  of  Elizabeth 
^^hl■oeder  are  in  any  degree  concluded  by  the  judgment 
of  the  Clay  county  case.  The  evidence  does  not  establish 
the  oral  agreement  alleged  in  the  pleadings.  The  testi- 
Eiony  of  the  witness  Hutchins  was  in  substance  that  he 
was  afraid  the  Clay  county  land  was  not  sufficient  secu- 
rity for  the  loan  of  $7,000,  and  proposed  that,  if  Mr. 
Sehroeder  would  give  a  mortgage  on  the  Jefferson  county 
land  in  addition,  and  for  the  purpose  of  '^backing  up  the 
loan"  on  the  Clay  county  land,  he  would  make  it,  and 
that  Mr.  Sehroeder  consented  to  this.  Sehroeder  himself 
says :  "We  made  the  agreement  then,  if  the  Clay  county 
land  did  not  pay  out,  then  he  should  have  the  right  on 
this" ;  but  he  is  discredited  by  his  denial  of  the  execution 
of  the  Jeffei»son  county  mortgage.  On  cross-examination, 
he  denies  its  execution  in  the  form  produced  in  evidence, 
and  insists  that  "it  was  a  little  piece  of  paper.'-     This 

was  lap  short  of  proving  the  agreement  alleged,  and  the 
finding  of  the  trial  court  should  be  sustained.    But,  if  the 

oral  agreement  were  clearly  established  against  Thompson, 
we  do  not  think  it  would  affect  the  plaintiff's  right  to 
have  the  lien  upon  the  Jefferson  county  land  kept  alive 
and  enforced  for  his  benefit  after  the  satisfaction  of  the 
debt  of  Thompson  from  the  Clay  county  land. 

It  is  insisted  that  the  Jefferson  county  mortgage  was 
executed  after  the  plaintiff's  mortgage.  We  have  care- 
fully examined  the  evidence,  and  are  satisfied  that  these 
mortgages  took  effect  simultaneously.  While  the  negotia- 
tMBS  fw  the  loan  from  Thompson  were  pending,  the 
plaintiff  held  the  title  to  the  Clay  county  land,  Sehroeder 
having  merely  a  contract  with  him  for  its  purchase.  It 
appears  that,  to  enable  Sehroeder  to  make  the  loan  from 
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Thompson,  the  plaintiflf  was  to  convey  the  fee  to  him  and 
take  back  a  second  mortgage  for  the  remainder  of  the 
purchase  price,  and  that  Schroeder  was  to  use -the  money 
.secured  frojn  Thompson  to  pay  the  remainder  of  tl\e  pur- 
chase price.  These  several  conditions  were  interdepend- 
ent, and  no  one  could  be  carried  out  without  the  other, 
each  instrument  taking  effect  at  the  same  time.  Cases 
like  the  one  at  bar  must  be  distinguished  from  those  where 
a  junior  creditor  pays  off  a  prior  incumbrance  upon  the 
same  property,  or  where  a  surety  discharges  the  debt  of 
his  principal.  In  the  latter  class  of  cases,  the  substitute 
acquires  a  right  in  the  debt  secured  by  the  act  of  payment. 
In  the  former,  the  substitute  is  not  required  to  pay  the 
debt,  and  need  acquire  no  interest  therein.  His  right  is  to 
have  the  entire  security  held  for  his  benefit,  and  it  arises 
as  one  of  the  legal  incidents  of  the  transaction  when  he 
acquires  his  junior  lien.  From  the  principle  that  the  law 
centers  into  and  becomes  a  part  of  every  contract,  and 
that  each  contracting  party  is  presumed  to  know  the  law, 
it  follows  that  the  defendant  John  Schroeder  executed, 
and  the  plaintiff  accepted,  the  second  mortgage,  with  the 
full  understanding  that  the  plaintiff  would  be  entitled  to 
require  Thompson  to  first  resort  to  the  Jefferson  county 
land ;  or,  in  the  event  of  Thompson's  satisfying  his  claim 
out  of  the  Clay  county  land,  then  that  the  mortgage  on 
the  Jefferson  county  land  should  stand  as  security  for 

plaintiff's  claim. 

In  our  judgment,  the  decree  of  the  district  court  should 

be  affirmed,  and  it  is  so  recommended. 
Jackson  and  Ames,  CO.,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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State  of  Nkbraska,  appellant,  v.  Frank  Barker, 

appellee. 

Filed  June  12,  1907.    No.  15,257. 

Appeal  from  the  district  court  for  Lancaster  county: 
Ed^vard  p.  Holmes,  Judge.    Affirmed. 

W.  T:  Thompson^  Attorney  General,  for  appellant. 

Francis  Q.  Hamer,  contra. 

Per  Curiam. 

The  record  shows  that  upon  evidence  before  the  judg(^ 
of  the  district  court  he  found  that  the  defendant  appears 
to  be  insane,  and  thereupon   ordered .  that  the  question 
of  his  sanity  be  submitted  to  a  jury  pursuant  to  sections 
454,  551  and  succeeding  sections  of  the  criminal  cod(\ 
Under  these  statutes  the  inquiry  as  to  the  sanity  of  thc' 
convict  is  committed  largely  to  the  discretion  of  the  judgt 
of  the  district  court  of  the  county  in  which  the  peniten- 
tiary is  located  and  to  whom  the  application  is  made.     In 
his  discretion  he  has  power  to  stay  the  execution  of  the 
sentence,  when  the  proper  investigation  as  to  the  sanity 
of  the  convict  makes  such  stay  absolutely  necessary,  and 
must  by  proper  order  at  the  hearing,   if  the  convict  is 
found  to  be  sane,  fix  the  precise  limits  of  such  stay  of 
execution. 

The  order  of  the  district  court  complained  of  is  there- 
fore 

Affirmed. 

The  following  opinion  was  filed  July  12,  1907 : 

1.  Criminal  Law:  Stay  of  Execution:  Sanity  of  Convict.  Upon  the 
hearing  of  an  application  under  section  551  of  the  criminal  code, 
the  Judge  may  stay  execution  of  sentence,  when  such  stay  is 
absolutely  necessary  in  order  that  the  Investigation  required  by 
statute  shall  be  had.    The  necessity  for  such  stay  is  to  be  deter- 
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mined  by  the  Judge  before  whom  the  application  is  pending.  In 
the  exercise  of  a  sound  legal  discretion. 

2. :  Sentence,  Suspension  of.    The  sentemce  is  not  vacated  by 

such  stay.    The   execution   thereof  is  suspended   until  the  day 
named  in  the  order  of  stay. 

Sedgwick,  C.  J. 

The  defendant  Barker  is  confined  in  the  penitentiary 
under  sentence  of  death  for  a  capital  offense.  Tlie  re- 
prieve granted  by  the  governor  being  about  to  expire,  the 
defendant's  attorney  applied  to  one  of  the  judges  of  the 
district  court  for  Lancaster  county  for  an  investigation 
as  to  defendant's  sanity.  .Tlie  judge  ordered  an  investiga- 
tion, and  that  a  jury  be  calbnl  for  that  purpose,  and  there- 
fore on  the  application  of  defendant's  attorney  contiaue<l 
thj*  hearing  to  a  day  beyond  the  day  fixed  for  execution, 
and  ordered  the  execution  to  be  staved  until  further 
order.  Upon  the  hearing  in  this  court  the  jurisdiction  and 
power  of  the  judge  to  stay  the  execution  was  the  prin- 
(*ipal  question  discussed,  and  the  action  of  the  judge  in 
:hat  regard  was  sustained.  We  will  confine  this  discus- 
sion to  a  statement  of  the  ground  of  this  holdings  without 
considering  the  method  by  \vhich  the  proceedings  were 
brought  to  this  court,  or  other  questions  of  practice  which* 
may  be  supposed  to  be  presented  by  this  record. 

In  a  former  appeal  to  this  court  by  the  defendant  (Bar- 
ker V.  State,  75  Neb.  289),  it  was  said  that  "the  judge 
should,  upon  proper  information  of  that  fact,  and  a 
prima  faeie  showing  that  the  convict  is  insane,  investigate 
the  matter  for  himself  so  far  as  to  determine  whether  the 
c(myict  appears  to  be  insane,  and,  if  he  finds  that  he  does 
so  appear,  then  it  would  be  his  duty  to  impanel  a  jury  to 
try  the  question  of  insanity."  The  rule  of  the  common 
law  was  quoted  as  stated  by  Mr.  Chitty.  This  rule  has 
b<*en  substantially  enacted  in  section  454  of  our  criminal 
code,  which  was  cited  in  Walker  v.  State y^  46  Neb,  25.  In 
that  case  it  was  pointed  out  that  these  proceedings  are  not 
applicable  when  "the  alleged  insanity  or  lunaey  is  claimed 
to  have  l>een  in  existence  before  trial  upon  information  is 
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begun."  Upon  the  former  appeal  herein  it  was  said  that, 
when  the  application  is  made  without  the  concurrence  of 
the  warden  of  the  penitentiary,  the  judge  to  whom  the  ap- 
plication is  made  is  not  required  to  order  a  jury  for  the 
investigation  of  the  matter,  unless  he  finds  that  there  are 
sufficient  appearances  of  insanity  to  warrant  him  in  so 
doing.  The  matter  is  left  to  the  discretion  of  the  judge  to 
whom  the  application  is  made.  If  the  application  is  mani- 
festly made  for  purposes  of  delay,  it  should  not  be  allowed 
to  have  that  result.  If  the  judge  is  satisfied  that  the  con- 
vict appears  to  be  insane,  he  should  order  an  investigation 
by  a  jury.  It  was  insisted  by  the  attorney  general  on  the 
argument  that  in  this  case  the  judge  unnecessarily  con- 
tinued the  hearing,  and  that  his  order  staying  the  execu- 
tion was  erroneous.  We  did  not  consider  that  we  had 
power  to  interfere  upon  these  grounds.  Prom  the  nature 
of  the  case,  the  matter  must  be  committed  to  the  discre- 
tion of  the  judge  to  whom  the  application  is  made.  Noth- 
ing should  be  allow^ed  to  delay  the  proceedings,  so  fui  to 
require  a  stay  of  execution,  unless  absolutely  unavoidable. 
But  the  power  of  the  judge  to  stay  the  execution,  when 
the  investigation  cannot  be  had  without  such  stay,  is  not 
doubted.  Section  454,  supra^  contains  these  words:  "In 
case  the  punishment  be  capital,  the  execution  thereof  shall 
be  stayed,"  and  the  power  of  the  judge  before  whom  the 
application  is  pending  to  stay  the  execution  is  nec^^ssarily 
implied  from  his  power  to  make  an  investigation,  which 
would  be  prevented  without  such  stay.  It  was  argued 
that  no  method  is  provided  by  the  statute  for  resentence, 
and  so  justice  would  be  thwarted  if  execution  w»e 
stayed.  But  the  sentence  is  not  vacated;  its  execution  is 
suspended  to  a  time  to  be  fixed  in  the  order  of  the  court 
by  which  it  is  stayed,  and  at  the  time  so  fixed  it  will  be 
executed,  as  it  would  have  been  at  the  expiration  of  the 
governor's  reprieve  if  no  stay  had  been  ordered  by  the 
judga 

yor  these  reasons,  we  declined  to  interfere  with  Hke 
proceedings  before  the  judge  of  the  district  court. 


*^ 
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William  M.  Campion,  relator,  v.  John  A.  GiLiiAN, 

RESPONDENT. 

Filed  June  22,  1907.    No.  15,028. 

1.  Pardon:  Limitations  on  Power.  The  governor  of  the  state  has  no 
authority  to  order  a  sheriff  to  release  a  prisoner  committed  to  his 
custody  hy  judgment  of  a  court. 

I 

2. :  .    The  governor  has  no  power  tp  pardon  a  prisoner 

found  guilty  of  bastardy  atid  adjudged  to  be  the  reputed  father 
of  an  illegitimate  child. 

3.  :  .    The  word  "offenses"  as  used  in  section  13,  art,  V 

of  the  constitution,  is  equivalent  to  "crimes."  The  governor 
cannot  pardon  an  offense  until  after  conviction  by  the  Judgment 
of  a  court. 

Original  application  for  a  writ  of  habeas  corpus.  Writ 
denied. 

Burr  £  Marlay,  for  relator. 

J.  J,  ThomdSy  M,  D.  Carey  and  G,  E.  Holland,  contra. 

Sedgwick,  C.  J. 

The  relator,  William  M.  Campion,  was  tried  in  the  dis- 
trict court  for  Seward  county  upon  a  charge  of  bastardy 
preferred  against  him  by  one  Nellie  M.  Lattimer.  The 
jury  returned  a  verdict  of  guilty,  and  thereupon  on  the 
6th  day  of  December,  1902,  the  court  adjudged  him  to  be 
the  reputed  father  of  the  complainant's  bastard  child, 
and  ordered  that  he  stand  charged  with  the  maintenance 
of  the  child  in  the  sum  of  $1,000,  and  adjudged  the  costs 
of  the  prosecution  against  him.  It  was  adjudged  that  the 
said  sum  of  f  1,000  should  be  paid  in  instalments,  |200  in 
the  following  January,  and  flOO  on  the  first  day  of  Jan- 
uary each  year  thereafter,  with  interest  at  7  per  cent,  on 
deferred  payments  after  maturity;  and  it  was  further 
ordered  that  the  defendant  give  security  for  payment  in 
accordance  with  the  decree,  and  that,  in  default  of  pay- 
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ment  and  of  sivinp  security,  he  "stand  committed  to  the 
jail  of  Seward  county  according  to  law/'    The  defendant 
failc^d  to  comply  with  the  decree,  and  an  order  of  commit- 
ment  was  dujy   issued   committing  him   to   the  jail   of 
Seward  county  in  accordance  with  the  decree.     On  the 
24:th  day  of  October,  1906,  the  governor  made  an  order  in 
these  words;    "In  the  Matter  of  the  Application  for  Par- 
don of  William  ftL  Campion,  confined  in  the  jail  of  Seward 
county,  Nebraska:     To  John  Gillan,  Sheriff  of  Seward 
county,  Nebraska,  Seward,  Nebraska.    Sir:    Upon  receipt 
of  this  order  you  will  release  from  confinement  William 
M.  Campion,  now  serving  an  indefinite  sentence  in  your 
county  jail,  and  this  order  is  your  authority  for  such  re- 
lease.     (Seal.)      (Signed.)   John  H.  Mickey,  Governor." 
This  document  having  been  delivered   to  the  sheriff  of 
Seward  county,  he  thereupon  discharged  the  relator  from 
jail,  and  afterwards  upon  complaint  being  made  to  tin* 
district  court  of  tliat  county,  an  order  was  made  directing 
the  sheriff*  to  retake  the  relator  and  again  commit  him  to 
jail.     Pursuant  to  this  order  the  relator  was  again  com- 
mitted to  jail.     In  November,  1906,  the  defendant  having 
been  charged  in  the  district  court  for  Seward  county  with 
the  crime  of  abandoning  his  infant  child  under  section 
212a  of  the  criminal  code,  he  was  placed  upon  trial  in  that 
court  before  a  jury,  and  on  the  29th  day  of  that  month 
the  jury  returned  a  verdict  of  guilty  against  him.     There- 
upon a  motion  for  new  trial  was  filed  in  the  case,  and, 
w^hile  the  same  was  pending,  the  governor  issue<l  a  pardon 
in  the  following  words :     "The  State  of  Nebraska,  ss. : 
Executive  Office,  Lincoln.     In  the  name  and  by  the  au- 
thority of  the  state  of  Nebraska,  John  H.  Mickey,  gover- 
nor of  said  state,  in  the  matter  of  the  application  of  Wil- 
liam M.  Campion,  for  a  pardon,  to  all  to  whom  these 
presents   shall   come,   sends   greeting:     Whereas,    in    the 
month  of  December,  A.  D.  1902,  in  an  action  pending  in 

4 

the  district  court  for  Seward  county,  Nebraska,  wherein 
one  Nellie  M.  Lattimer  was  the  complaining  witness  and 
said  William  ^I,  Campion  was  defendant,  said  Campion 
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was  convicted  in  a  trial  to  the  jury  of  the  crime  and 
offense  of  bastardy,  and  whereas  on  October  24th,  '06,  in 
the  manner  provided  by  law  on  application  for  pardon, 
said  William  M.  Campion  was  pardoned  by  the  governor 
of  this  state  for  said  ofifense  and  of  said  conviction,  and 
the  sheriff  of  said  county  duly  released  and  discharged 
said  Campion  on  account  of  and  because  of  said  pai'don; 
whereas,  on  the  28th  day  of  November,  1906,  notwithstand- 
ing said  pardon,  by  an  order  of  the  judge  of  said  district 
court  for  Seward  county,  said  William  M.  Campion  wsls 
again  arrested  of  said  offense  and  again  confined  in  the 
county  jail  of  Seward  county;  whereas,  on  the  28th  day 
of  November,  1906,  in  an  action  pending  in  said  district 
court  for  Seward  county,  Nebraska,  wherein  the  state  of 
Nebraska  was  plaintiff  and  said  William  M.  Campion  was 
defendant,  he  was  convicted  of  the  crime  of  abandonment 
and  refusal  and  neglect  to  support  without  good  cause  the 
said  child  named  in  said  proceedings  as  the  reputed 
father  of  said  illegitimate  child  and  is  now  confined  in  the 
county  jail  of  Seward  county:  Therefore,  (1)  know  ye, 
that  in  consideration  of  the  premises  I  hereby  pardon  the 
said  William  M.  Campion,  and  he  is  hereby  fully  par- 
doned of  each  one  of  said  offenses  and  convictions  and 
orders  of  court,  and  the  sheriff  of  Seward  county  is  hereby 
ordered  to  release  from  confinement  said  William  M. 
Campion.  (2)  All  fines  and  forfeitures  in  connection 
therewith  are  hereby  remitted.  Given  under  my  hand 
and  the  seal  of  the  state  of  Nebraska  this  22d  day  of  De- 
cember, A.  D.  1906.  (Seal.)  John  H.  Mickey,  Governor 
of  the  State  of  Nebraska.  By  the  Governor:  A.  Galusha, 
Secretary  of  State."  This  document  being  presented  to 
the  sheriff  of  Seward  county,  he  refused  to  recognize  it, 
and  thereupon  this  application  was  made  to  this  court 
for  a  writ  of  hal>eas  corpus. 

1.  It  is  contended  in  the  brief  that,  after  the  relator  had 
been  discharged  from  confinement  in  the  jail  under  the 
governor's  order  of  October  24,  above  set  forth,  the  dis- 
trict court  had  no  jurisdiction  in  an  ex  parte  proceeding 
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to  wder  the  sheriff  to  recommit  the  relator  to  jail.  Oar 
conetrfcaticm  and  laws  do  not  authorize  the  governor  to 
order  the  flheriflpg  of  the  respective  coanties  to  discharge 
prisoners  in  their  custody,  and  the  sheriff  should  have 
entirely  disregarded  this  order.  After  having  without 
authority  discharged  tiie  relator  from  jail,  it  was  the  duty 
of  the  sheriff  on  his  own  motion  to  have  retaken  the  re- 
lator nnder  the  original  order  of  commitment,  and  no 
formal  proceedings  in  the  district  court  were  necessary 
for  ttiat  purpose.  The  legality  of  the  detaition  of  the 
relator  by  the  sheriff  depends,  then,  entirely  upon  the 
force  a:nd  effect  of  the  governor's  pardon  issued  on  the 
22d  day  of  December,  1906. 

2,  ©id  the  governor's  pardon  authorize  the  release  trf 
the  relator  from  imprisonment  under  the  commitment  in 
the  bastardy  proceedings?  The  source  of  the  pardoning 
I)Ower  r^osed  in  the  governor  is  to  be  found  in  section 
18,  art.  V  of  the  constitution,  which  is  as  follows:  "The 
governor  shall  have  the  power  to  grant  reprieves,  com- 
nmtations  and  pardons,  after  conviction,  for  all  offenses 
except  treason  and  cases  of  impeachment,  upon  such  con- 
ditions and  wi^  such  I'estrictions  and  limitations  as  he 
may  think  proper,  subject  to  such  regulations  as  may  be 
provided  by  law,  relative  to  tlie  manner  of  applying  for 
pardons.  Upon  conviction  for  treason,  he  shall  have 
power  to  SBspead  the  execution  of  the  sentence  until  tiie 
case  riball  be  reported  to  the  legislature  at  its  next  session, 
when  the  legi^tnre  shall  either  pardon  or  commute  the 
sentence,  direct  the  execution  of  the  sentence,  or  grant  a 
f  urtiier  reprieve,  fie  shall  communicate  to  the  l^islature, 
at  e^^y  re^lar  session,  each  case  of  reprieve,  commuta- 
tion 0r  poi^n  granted,  stating  the  name  of  the  convict, 
the  a^ime  of  which  he  was  convicted,  the  sentence  and  its 
date,  and  the  date  of  the  reprieve,  commutation  or 
I>flx€on.^  Was  the  relator  convicted  of  an  offense  m  these 
batiardy  procaedings  within  the  meaning  of  tiiis  constitu- 
tknal  provimon?  It  is  strenuously  contended  in  his  be- 
half that  in  determining  this  question  great  consideration 
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must  be  given  to  the  nature  and  character  of  the  impris- 
onment. It  is  said  that  the  law  requires  that  he  be  im- 
prisoned until  he  complies  with  the  order  of  the  court, 
and  that  cases  will  frequently  arise  in  which,  through 
financial  inability  to  comply  with  the  order  of  the  court, 
the  imprisonment  must  be  perpetual;  that  such  a  remedy 
must  be  in  the  nature  of  punishment,  and  if  he  is  impris- 
oned ajs  a  punishment  it  must  be  upon  conviction  of  an 
offense,  and  so  the  conclusion  is  derived  that  these  condi- 
tions rendered  applicable  the  constitutional  provisions 
clothing  the  governor  with  the  pardoning  power.  It  is 
not  entirely  clear  to  our  minds  that  this  premise  is  sound, 
or  that,  if  it  is,  the  conclusion  must  necessarily  follow. 
Great  reliance  is  placed  upon  the  opinion  of  this  court 
in  Ex  parte  Donahoe^  24  Neb.  66,  as  establishing  the  law 
to  be  that  there  is  no  remedy  for  a  defendant  in  bastardy 
proceedings  upon  conviction  and  being  ordered  to  make 
payment  to  the  complaining  witness,  except  to  comply  with 
the  order  of  the  court,  and  that,  in  case  of  inability  to  com- 
ply with  the  order  of  the  court,  no  alternative  remains  but 
to  remain  perpetually  in  jail.  In  the  opinion  in  that  caso 
the  language  of  the  statute  ^Hhcre  to  remain  until  he  shall 
comply  with  the  requirements  of  the  courf^  is  printed  with 
emphasis,  and  the  opinion  also  containls  this  language: 
"This  proceeding,  under  the  statute,  does  not  offer  any 
remedy  for  imprisonment  under  it  but  that  of  security 
to  comply  with  the  order  of  the  court,  nor  any  alternative 
but  that  of  payment  of  the  amount  to  the  complaining 
witness,  the  mother  of  the  child."  And  again:  "Nor  is 
there  any  remedy,  other  than  acquiescence  and  compli- 
ance with  the  law,  for  his  discharge."  That  was  an  appli- 
cation for  a  writ  of  habeas  corpus,  and,  although  other 
points  were  made,  the  one  apparently  argued  in  the  brief 
was  that  the  obligation  to  pay  under  the  decree  is  a  debt, 
and  that  imprisonment  for  debt  is  forbidden  by  the  con- 
stitution. Of  course,  such  obligation  is  not  a  debt  within 
the  meaning  of  the  provision  of  the  constitution  relied 
upon.     From    the    quotations    in    the   brief   printed   in 
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the  report  it  appear^  to  have  been  stated  that  ^*the  legiH- 
lature  hsid  iio  eonstitational  power  to  authorize  imprisou- 
ment  without  making  proyision  for  the  discharge  of  the 
piisoner  »t  aome  time  and  in  sonve  manner.''  But  this 
proposition  does  aot  appear  to  have  been  argued  or  in- 
sisted upon,  except  for  the  purpose  of  showing  what  the 
true  construction  of  the  statute  is,  it  Iwiing  iusisted  that 
the  statute  intended  that  t^e  prisoner  might  be  discharged 
under  the  insolvent  debtor's  oath.  At  all  events,  it  does 
not  appear  that  any  showing  was  made  in  the  trial  court 
of  the  prisoner's  inability  to  pay.  The  regular  and  proper 
way  to  test  the  question  would  be  to  make  such  showing, 
and,  if  oveiTuled  by  the  trial  court,  an  appeal  ( under  our 
present  statute)  taken  to  this  court  would  present  the 
question.  It  is  doubtful  whether  the  question  could  be 
presented  at  all  upon  application  for  habeas  corpus,  and, 
evefli  if  it  could,  it  would  require  a  very  strong  showing, 
amounting  substantially  to  absolute  proof,  so  that  the 
court  would  be  without  jurisdiction  to  continue  the  im- 
prisonment. 

In  Ex  parte  Cottrell,  13  Neb.  193,  the  act  providing 
for  such  imprisonuu^nt  is  held  not  to  be  unconstitutional. 
Although  aeither  of  these  cases  is  a  very  strong  authority 
for  the  proposition  announced  in  the  language  above 
quoted  from  the  opinion  of  Judge  Cobb,  in  Ex  parte  Dona- 
hoe^  supra,  this  has  probably  been  taken  to  be  the  rule 
by  the  profession  generally  ever  since  the  publication  of 
the  opinion  in  that  case.  Many  states  have  statutes  ex- 
pressly providing  for  the  discharge  of  the  prisoner  when 
absolutely  unable  to  pay.  It  may  be  doubted  whether  any 
state  in  the  Union,  or  any  civilized  country,  unless  it  be 
Nebraska,  has  ever  held  that  there  was  absolutely  no 
remedy  under  such  circumstances.  It  is  frequently  said 
that  hal)eas  corpus  is  not  an  effective  remedy.  5  Cyc.  671 ; 
In  re  Wheeler.  34  Kan.  96;  In  re  Walker,  «1  Neb.  803. 
There  is  a  note  to  State  v.  Brewer,  37  Am.  St.  Rep.  752, 
764  (38  8.  4^'ar.  268),  in  which  the  author  says  that  in 

27 
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some  cases  the  statutes  provide  expressly  for  discharge, 
and  then  says:  "Even  without  such  a  provision  it  would 
seem,  on  general  principles,  that,  as  the  inability  to  pay 
negatives  the  existence  of  that  contumacy  which  is  a  neces- 
sary element  of  a  contempt  of  court,  no  one  can  be  detained 
after  he  establishes  the  fact  of  his  inability,  and  so  it  has 
been  held  in  Ryan  v.  Kingshery^  89  Ga.  228.  In  other 
cases  it  is  said  that  the  prisoner's  proper  remedy  is  to  take 
advantage  of  the  insolvent  laws.  Rogers  v.  State^  5  Yerg. 
(Tenn.^  368;  Wood  v.  Wood,  Phil.  Law.  (N.  Car.),  538. 
The  principal  case  shows  that  this  remedy  has  in  South 
('arolina  been  converted  into  a  statutory  one.  But 
\\'hether  the  inability  of  a  defendant  to  discharge  a  pecu- 
niary liability  imposed  upon  him  is  ascertained  by  regular 
insolvency  proceedings,  or  simply  by  producing  the  neces- 
sary evidence  in  the  court  from  which  the  order  for  his 
commitment  was  issued,  it  is  possible  that  no  legislation 
would  be  valid  which  would  undertake  to  deprive  one  so 
situated  of  the  privilege  of  procuring  his  release  in  one  or 
other  of  these  ways."  A  prosecution  in  bastardy  is  a  civil 
action.  We  have  no  statute  making  bastardy  a  crime,  and 
there  are  no  common  law  crimes  punishable  in  this  state. 

The  fact  that  he  may  be  brought  before  the  court  by  war- 
rant to  answer  to  the  complaint  does  not  determine  the 

character  of  the  proceedings.  The  legislature  may  author- 
ize any  civil  action  for  the  recovery  of  a  penalty  or  for- 
feiture, or  for  fraud  or  trespass,  to  be  so  begun.  Unless 
the  action  is  for  the  recovery  of  debt  upon  contract  the 
legislature  may  provide  this  remedy,  and  in  all  such 
nctions  the  legislature  may  provide  for  the  enforcement 
of  the  judgment  by  imprisonment.  Imprisonment  as  a 
punishment  in  such  cases  is  not  authorized.  It  is  solely 
for  the  purpose  of  coercing  the  defendant  to  perform  the 
<luty  which  the  judgment  of  the  ccmrt  requires  of  him. 
When  a  court  of  competent  jurisdiction  in  proper  pro- 
ceedings for  that  purpose  adjudges  a  party  to  perform 
some  specific  act,  and  obedience  is  refused,  he  is  committed 
until  he  complies  with  the  order  of  the  court.    If  this  were 
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not  so,  such  judgments  would  be  idle.  Mandamus  and 
kindred  remedies  would  be  abandoned.  But  imprisonment 
under  such  order  is  never  continued  after  it  is  made  to 
appear  that  it  is  impossible  for  him  to  perform  the  thing 
required  of  him.  Do  these  principles  apply  to  judgments 
in  bastardy  proceedings  under  our  statute?  We  do  not 
r^ard  the  above  cited  cases,  entitled  Ex  parte  Donahoc 
and  Ex  parte  Gottrellj  as  decisive  of  this  question,  and, 
even  if  they  should  be  so  held,  they  do  not  furnish  a 
complete  guide  in  determining  the  question  now  before  us. 
Bastardy  is  not  a  crime  under  our  statute.  Imprisonment 
therefor  as  a  punishment  is  not  allowed.  Can  a  governor 
remit  a  civil  obligation?  Can  he  relieve  the  reputed  father 
from  his  obligation  to  support  his  illegitimate  child?  If 
such  a  proposition  had  been  made  without  the  prestige  of 
the  action  of  the  governor  of  the  state  to  support  it,  and 
not  enforced  by  the  argument  of  able  and  respected  law- 
yers, we  would  have  supposed  that  the  mere  statement  of 
the  question  would  have  been  suflffcient  answer.  Th(* 
constitution  gives  the  governor  power  to  pardon  "oflFenses," 
and  it  is  suggested  that  bastardy  is  an  offense,  although 
we  have  no  statute  defining  and  punishing  it  as  a  crime, 
and  so  the  governor  may  pardon  the  wrongdoer  and  relieve 
him  from  all  consequences  of  his  act.  The  provision  of 
our  constitution  is  too  plain  to  lead  to  such  absurd  con- 
clusions. The  word  "offense"  in  a  public  statute  is  gen- 
erally though  not  always  used  as  synonymous  with 
"crime/'  In  State  v.  West,  42  Minn.  147,  it  is  said  that 
the  terms,  "crime,"  "offense"  and  "criminal  offense"  are 
all  synonymous,  and  are  ordinarily  used  interchangeably. 
At  all  events  the  words  are  so  used  in  the  section  of  the 
constitution  under  consideration.  There  can  be  no  doubt 
that  "crime"  in  the  latter  part  of  the  section  is  used  as 
an  exact  equivalent  of  the  word  "offense"  in  the  first  part, 
and  that  the  words  "convict"  and  "sentence"  are  used  with 
reference  to  both.  Unless  there  has  been  a  crime  and  con- 
viction the  governor  cannot  interfere  with  a  pardon. 
"A  pardon  is  an  act  of  grace,  proceeding  from  the  power 
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ijoutruated  with  the  executioB  of  the  Jiaws,  whicb  exempts 
thB  individual  on  whom  it  is  bestowed  from  the  puni«ii- 
ment  the  law  inflicts  for  a  crime  he  has  committBd/' 
United  States  v.  Wileon,  32  U.  S.  *159.  A  pardon  affects 
only  the  public  interest  in  the  conviction.  Private  obli- 
^atjow  cannot  be  discharged  by  it.  Ea^  parte  Manuj  39 
Tex.  Cp.  Rep.  491,  73  Am.  St.  Rep.  961 ;  In  re  Nevitt,  117 
Fejd.  HS;  E^tep  v.  Liacy,  35  la.  419,  14  Am.  Rep.  4^;  In 
re  Boyd^  34  Eaa.  570.  The  obligation  of  the  relator  to 
contribute  to  the  support  of  his  illegitimate  child,  9^ 
fixed  by  the  judgment  of  the  court,  could  not  he  released 
by  the  governor. 

3.  The  governor  can  pardon  only  after  conviction.  Tht^ 
verdict  of  a  jury  is  not  a  conviction  within  the  meaning 
of  the  constitutional  provision.  The  term  is  no  doubt 
som.etimes  applied  to  finding  a  person  guilty  by  a  verdk't 
of  a  jury.  In  ordinary  speech  it  may  he  used  in  a  still 
more  general  sense.  It  sometimes  means  the  judgmeiil 
of  conviction  pronounced  by  a  court  of  competent  juri«s 
diction.  In  statutes  providing  that  conviction  of  criiu<' 
may  be  ^own  to  affect  the  credibility  of  a  witness  it  hav 
thai;  ^€kaning.  Commonwealth  v.  Oorhanij  98  Mass.  420 ; 
Marion  v.  State,  16  Neb.  349.  Can  it  be  supposed  that 
the  intention  of  the  constitution  makers  was  to  forbid  Uiv 
governor  to  pardon  the  offense  before  proceedings  h»d 
beeiji  begun  in  the  courts,  and  to  sanction  his  interfereuc- 
with  the  orderly  course  of  those  proceedifligs.  In  jttiis  ca£^' 
no  final  verdict  had  been  reudered.  The  defendant  bacf 
as]^ed  the  court  to  set  aside  the  verdict  because  of  imtMV- 
vening  errors,  as  he  claimed,  rendering  it  ueffoetuai. 
Nothing  but  the  plainest  langu^^ge  excluding  .a9y  Qthe^- 
meaiiiiiBg  could  justify  the  constriiiction  of  the  ccmstitntion 
copt^ided  for.  But  the  language  employed  in  tfc^  con^iti* 
tution  precludes  such  a  constructioii.  The  gpverj^^  if$ 
required  to  communicate  to  the  kgislatnre  each  c^^Ae  of 
pa^dcm  granted,  ^^stating  the  nam^  of  the  convi^it,  the 
crime  of  which  he  was  convicted,  the  sentence  and  its  4iat0t 
sjki  the  date  of  the  r^rieve,  commutatioji^,  ^r  piirdpn.'' 
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This  he  could  not  do  if  there  had  been  no  judgment  and 
sentence. 

Fof  these  reasons,  the  relator  is  remanded  to  the  custody 
of  the  sheWflf  of  Seward  county. 

WRI*  D*NfED. 


P.  H.  SAI/rto  BT  AL.,  APPELLEES,  V.  NEBRASKA  TESLKPHONE 

Company,  appellant.      , 

Filed  June  22,  1907.    No.  14,674. 

1.  CorporatioBs:  Itxjttby  to  Emtijotbib:  Officebs,  Authorttt  of.    When 

a  serious  Injury  requiring  immediate  medical  or  surgical  services 
is  incurred  by  the  employee  of  a  company  engaged  in  a  business 
dangerous  to  its  employees,  and  the  injury  is  received  at  a  place 
distant  from  the  home  of  the  injured  party,  any  general  officer 
of  the  company  then  present  may  engage  such  medical  or  surgical 
treatment  and  care  as  the  case  requires,  and  bind  the  company 
for  the  reasonable  value  thereof,  without  any  proof  on  the  part  of 
the  party  furnishing  such  treatment  and  care  that  such  general 
officer  of  the  company  had  special  authority  to  make  such  contract 
or  that  sitch  action  on  his  part  came  within  the  general  8coi>e  of 
hifl  power  and  duties. 

2.  :  :  In  case  of  serious  injury  to  an  employee 

under  the  circumstances  above  set  out,  if  no  general  officer  of  the 
company  is  present,  the  highest  officer  or  person  highest  in  au- 
tli^rity  then  present  may  bind  the  company  for  such  services  as 
Che  emergency  may  demand. 

3. :  :  .    While   not  attempting  to   formulate   any 

general  rule  to  determine  what  constitutes  emergency  treatment 
for  which  a  company  will  be  liable  under  employment  made  by 
an  officet  or  agent  of  known  limited  authority,  it  ought  gen- 
erally to  extend  for  a  time  sufficient  for  the  party  employed  to 
communicate  with  the  company,  and,  if  tt  decline  to  be  further 
responsible,  for  notice  to  the -proper  poor  authorities.  If  the 
injured  party  is  entitled  to  public  care. 

APPEAL  from  the  district  court  for  Madison  (iounty: 
John  F.  Boyd,  Judob.    Reversed. 

Allen  &  Reed  and  W.  W.  Morsman,  for  appellant. 

Mapes  d  Hazen  and  John  R.  Hays,  contfit. 
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DUFFIB,   0. 

January  1,  1904,  Burt  Crumb,  an  employee  of  the  Ne- 
braska Telephone  Company,  fell  from  the  top  of  a  tele- 
phone pole  to  the  frozen  earth,  fracturing  his  arm  at  the 
(»lbow  to  such  an  extent  that  the  ends  of  the  broken  bones 
protruded  through  his  coat  into  the  earth.  He  was  taken 
to  Hubbard,  some  4|  miles  distant,  and  the  next  morning 
put  on  the  train  and  taken  to  Norfolk,  where  he  was 
placed  in  a  hospital  operated  by  the  plaintiffs.  One  O.  E. 
Dugan,  foreman  in  charge  of  the  working  gang  of  w^hich 
Crumb  was  a  member,  was  in  Norfolk  at  the  time,  and 
made  arrangements  with  the  plaintiffs  for  the  reception 
and  treatment  of  Crumb.  The  evidence  discloses  that 
Crumb  had  received  a  compound  fracture  of  the  elbow 
joint;  that  in  drawing  back  the  protruding  bones  pre- 
vious to  his  reception  by  the  plaintiffs,  some  19  hours 
after  the  accident,  dirt  and  other  foreign  matter,  which 
had  been  taken  into  the  wound  caused  by  the  protruding 
bones,  infected  the  arm,  and  this  infection  spread  over  the 
entire  system,  necessitating  a  number  of  operations, 
among  others  the  removal  of  the  elbow  joint,  which  oper- 
ation was  performed  by  the  plaintiffs  on  January  16. 
It  further  appears  that  Crumb's  condition  was  such  as 
to  require  the  constant  attendance  of  a  nurse  and  the 
services  of  both  the  plaintiffs  to  dress  his  arm,  which  was 
necessary  from  two  to  three  times  a  day  for  some  time 
after  his  reception.  There  is  evidence  tending  to  show  that 
at  no  time  previous  to  his  leaving  could  Crumb  have 
been  moved  from  the  hospital  without  great  danger  to  his 
life.  Crumb  was  received  by  the  plaintiffs  on  January  2, 
1904,  and  discharged  on  July  28,  1904,  This  action  was 
commenced  against  the  defendant  and  appellant  to  recover 
the  value  of  the  professional  services  rendered  and  for 
board  and  hospital  services,  the  amount  claimed  being 

1918. 

The  answer  admits  that  Crumb  was  an  employee  of  the 
defendant  corporation,  and  was  injured  so  as  to  become  in 
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need  of  immediate  medical  and  surgical  treatment;  avers 
that  Dugan  employed  the  phiintiffs  to  render  such  services 
on  January  2,  1904,  but  that  he  then  informed  plaintiffs 
that  defendant  would  not  be  responsible  or  pay  plaintiffs 
for  more  than  the  first  surgical  treatment,  and  that  neither 
he  (Dugan)  nor  any  other  employee  of  defendant  had 
authority  to  employ  plaintiffs  and  to  obligate  the  defend- 
ant for  more  than  the  first  treatment  given  Crumb.  The 
answer  further  offered  to  let  plaintiffs  take  judgment  for 
the  value  of  the  first  treatment  of  said  Crumb  as  specified 
in  the  petition,  to  wit,  setting  arm  f25,  with  the  costs  to 
date  of  filing  the  answer. 

On  the  trial  the  defendant  interposed  numerous  ob- 
jections to  evidence  offered  by  the  plaintiffs,  which  objec- 
tions were  overruled  and  exceptions  duly  entered.  The 
defendant  offered  evidence  to  show  that  Dugan  had  no 
authority  to  make  any  contract  on  b(*half  of  the  company 
for  services  rendered  to  any  employee  of  the  company, 
except  for  the  first  treatment  given  such  injured  employee; 
also,  that  Dugan  informed  one  of  the  plaintiffs  on  Jan- 
uary 3,  1904,  that  the  defendant  would  not  be  responsible 
for  any  services  other  than  the  first  treatment  of  Burt 
Crumb ;  that  at  a  later  date  another  employee  of  the  com- 
pany informed  one  of  the  plaintiffs,  when  interrogated 
about  payment  for  services  rendered  Cmmb,  that-  it  was  a 
matter  to  be  decided  later  by  the  company;  and  that  on 
another  occasion  the  district  manager  of  the  defendant 
company  at  Norfolk  informed  one  of  the  plaintiffs  that  by 
the  rules  of  the  defendant  company  it  would  not  hold  itself 
responsible  for  surgical  and  medical  attendance  received  by 
one  of  its  injured  employees,  except  only  for  the  first  treat- 
ment. An  objection  to  these  offers  made  by  the  plaintiffs 
was  sustained  by  the  court  and  defendant's  exceptions 
duly  entered.  At  the  conclusion  of  the  testimony  the  de- 
fendant moved  the  court  to  direct  a  verdict  for  the  defend- 
ant as  to  the  entire  claim  of  the  plaintiffs,  except  |25  for 
the  first  treatment,  interest  and  costs,  and  the  plaintiffs 
moved  for  a  directed  verdict  for  the  entire  amount  of 
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plaintiff's  demand,  with  interest  and  costs.  The  court 
sustained  the  plaintiffs*  motion,  and  in  accordance  there- 
with directed  a  verdict  for  the  plaintiffs  for  the  sum  of 
J|p971.70.  From  a  judgment  entered  upon  this  verdict  the 
<lefendant  has  appealed  to  thi«  conrt. 

It  will  be  unnecessary,  as  we  view  the  case,  to  pass  upon 
all  the  errors  assigned  by  the  appellant.  While  the  rule 
is  not  uniform  there  are  many  cases  holding  that,  where  a 
company  is  engaged  in  a  business  dangerous  to  its  em- 
f  ployees,  in  case  of  an  accident  of  such  serious  character 
that  the  injured  employee  stands  in  need  of  immediate 
medical  or  surgical  attendance,  the  conductor  of  a  train,  or 
the  highest  ofl&cer  of  the  company  present  at  the  time,  has, 
from  the  necessities  of  the  case,  authority  to  represent  the 
company  and  to  bind  it  by  the  employment  of  a  surgeon 
for  such  immediate  medical  or  surgical  services  and  care 
as  are  required.  In  support  of  this  rule  the  court,  in 
Terre  Haute  d  I.  R.  Go,  v,  McMurray^  98  Ind.  358,  49 
Am.  Rep.  752,  said :  "An  employer  does  not  stand  t©  his 
servants  as  a  stranger,  he  owes  them  a  duty.  The  cases 
all  agree  that  some  duty  is  owing  from  the  master  to  the 
servant,  but  no  case  that  we  have  been  able  to  find  de- 
fines the  limits  of  this  duty.  Granting  the  existence  of 
this  general  duty,  and  no  one  will  deny  that  such  duty 
does  exist,  the  inquiry  is  as  to  it«  character  and  Extent. 
Suppose  the  axle  of  a  car  to  break  because  of  a  defect,  and 
a  brakeman's  leg  to  be  mangled  by  the  deraihnent  con- 
sequent upon  the  breaking  of  the  axle,  and  that  he  is  in 
imminent  danger  of  bleeding  to  death  unless  surgical  aid 
is  summoned  at  once,  and  suppose  the  accident  to  occur 
at  a  point  where  there  is  no  station  and  when  no  oftcer 
superior  to  the  conductor  is  present,  would  not  the  con- 
ductor have  authority  to  call  a  surgeon?  Is  there  wot  a 
duty  to  the  mangled  man  that  some  one  muist  discharge? 
And  if  there  be  such  a  duty,  who  owels  it,  the  employer  or 
a  stranger?  Humanity  and  justice  unite  in  afflrtning  that 
soihe  one  owes  him  this  duty,  since  to  assert  the  contrary 
is  to  affirm  that  upon  no  one  rests  the  duty  oV  ealling 
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aid  that  may  save  life.  If  we  conecnle  the  existence  of 
this  general  duty,  then  the  further  search  is  for  the  one 
who  in  justice  owes  the  duty,  and  surely,  where  the  ques- 
tion copies  between  the  employer  and  a  stranger,  the  just 
rule  must  be  that  it  rests  upon  the  former/' 

In  Marquette  d  O.  R.  Co,  r.  Taff,  28  Mich.  289,  the  yard- 
master  of  the  defendant  company  employed  a  physician 
to  amputate  a  leg  and  bind  up  the  wounds  and  bruises 
of  an  employee  injured  in  the  service  of  the  company. 
The  employment  by  the  yardmaster  was  afterwards  rati- 
fied by  the  general  superintendent.  The  company  de- 
fended upon  the  ground  that  it  was  not  shown  that  either 
the  yardmaster  or  the  general  superintendent  acted  within 
the  scope  of  their  authority  in  employing  the  surgeon. 
Judgment  went  in  favor  of  the  plaintiff  in  the  trial  court, 
and  this  judgment  was  aflSrmed  by  the  supr(»me  court. 
Justices  Groves  and  Campbell  voting  for  a  reversal,  Cooley 
and  Christiancy  voting  for  an  affirmance.  Judges  Cooley 
and  Christiancy  appeared  to  have  based  their  decision 
more  upon  the  ground  of  the  ratification  of  the  employ- 
ment by  the  general  superintendent,  than  upon  the  au- 
thority of  the  yardniaster  to  make  a  contract  binding 
the  company  in  the  first  instance. 

In  Toledo,  St  L.  d  K.  C\  It.  Co.  r.  Mylott,  6  Ind.  App. 
438,  a  brakeman  on  the  appellant's  road  met  with  an  acci- 
dent bv  which  his  skull  was  crushed.  The  conductor  r(»- 
quested  the  appellee  to  board  and  care  for  the  injured  man 
in  every  way  necessary,  stating  that  the  company  would 
pay  for  the  same.  The  conductor  was  the  highest  officer 
of  the  company  then  present.  After  discussing  the  right 
of  a  general  officer  to  bind  the  company  by  such  employ- 
ment, the  court  proceeded  to  discuss  the  right  of  the  con- 
ductor to  do  so.  We  quote  from  the  opinion:  "It  being 
established  that  the  general  officers  of  the  company  would 
have  the  power  under  such  circumstances  to  bind  the 
company  for  the  necessary  board,  cans  and  attention 
furnished  an  employee  injured  while  in  the  performance 
of  his  duty,  it  follows,  under  the  authorities,  that  the 
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conduetor  also  has  such  authority  under  certain  circum- 
stances. That  the  conductor  has  no  such  general  authority 
in  ordinary  cases  is  conceded,  but  it  is  clear  that  he  has 
such  authority  in  the  case  of  an  emergency  where  an  acci- 
dent occurs  remote  from  the  general  offices,  when  he  is 
the  highest  officer  of  the  company  present,  and  when  im- 
mediate action  is  required  in  order  to  preserve  and  pro- 
tect the  life  of  the  injured  man.  In  the  face  of  this 
emergency,  requiring  immediate  action  to  preserve  human 
life,  the  duty  devolves  upon  the  company  to  act,  and  the 
conductor  stands  in  the  place  of  the  company,  clothed 
with  such  powers  as  may  be  necessary  to  meet  the  exigen- 
cies of  the  occasion."  The  supreme  court  of  Indiana,  so 
far  as  our  examination  of  the  authorities  has  extended, 
has  gone  further  than  any  other  in  adopting  the  rule  that 
a  subordinate  officer  has  authority  to  bind  the  company 
by  the  employment  of  physicians  and  surgeons  in  case  of 
an  emergency,  and  where  no  higher  officer  of  the  company 
is  present  at  the  time,  and  these  decisions  are  all  to  the 
effect  that  such  employment  binds  the  company  only  for 
the  first  or  emergency  service.  There  are  numerous  cases 
from  other  states  holding  that,  where  such  services  are  ob- 
tained, and  where  there  is  direct  or  inferential  evidence 
of  a  ratification  by  some  general  officer,  then  the  company 
is  bound  for  all  services  so  rendered. 

In  Toledo,  W,  &  W.  R.  Co.  v.  RodHgues,  47  111.  188, 
the  station  agent  of  the  company  employed  the  appellant 
to  nurse  and  take  care  of  one  Johnson,  an  injured  employee 
of  the  company.  He  wrote  to  the  general  superintendent, 
making  a  full  statement  of  all  that  had  been  done.  The 
fourth  paragraph  of  the  syllabus  is  in  the  following  words : 
"Where  an  employee  of  a  railroad  company  has  received 
injury,  while  in  the  discharge  of  his  duty,  and  the  station 
agent,  in  his  capacity  as  such,  assumes  certain  liabilities 
in  his  behalf,  for  nurse  and  medical  attendance,  and 
writes  a  letter  to  the  general  superintendent  stating  the 
facts,  it  is  presumed  that  the  general  superintendent  re- 
ceived such  notice,  and,  in  the  absence  of  any  instructions 
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to  the  contrary,  consented,  on  the  part  of  the  railroad 
company,  to  assume  the  liabilities  of  the  station  agent 
for  all  reasonable  charges  in  this  behalf."  Toledo,  TF. 
d  W.  R.  Co.  V.  Prince,  50  111.  26;  Indianapolis  d  St  L, 
R.  Co.  V.  Morris,  67  111.  295,  and  Cairo  &  8t  L.  R.  Co.  v. 
Mahoney,  82  111.  73,  are  to  the  same  effect,  but,  as  will 
be  seen,  these  are  based  on  the  ratification  by  a  general 
officer  of  the  company  of  employment  made  by  one  with- 
out general  authority  to  do  so.  On  the  whole,  we  are  in- 
clined to  adopt  the  rule  that  a  general  officer  of  the 
company  has  power  to  make  such  a  contract  bb  is  here  sued 
on  without  showing  that  he  had  special  authority  to  do 
so,  and,  if  an  emergency  demanding  immediate  action  ex- 
ists, then  the  highest  officer  then  present,  whether  he  be 
conductor  of  a  train,  the  station  agent  of  the  company  or 
the  foreman  in  charge  of  a  gang  of  workmen,  may  bind  the 
company  for  such  medical  and  surgical  attendance  as  the 
exigencies  of  the  case  may  immediately  demand.  We 
recognize  that  this  rule  is  one  required  by  an  emergency, 
rather  than  one  based  on  any  general  legal  principle,  and 
that  the  authority  of  the  officer  with  limited  powers  can 
extend  no  further  than  the  emergency  demands.  As  said 
in  Holmes  v.  McAllister,  123  Mich.  493:  "Authority  to  act 
is  implied  from  the  necessity  of  the  case.  ♦  ♦  ♦  Neither 
the  authorities  nor  reason  carry  the  rule  beyond  the 
emergency.  Such  employment  does  not  make  the  employer 
liable  for  the  services  rendered  by  the  physician  to  the 
employee  after  the  emergency  has  passed.  If  the  physician 
desires  to  hold  the  employer  responsible  for  subsequent 
services,  he  must  make  a  special  contract  with  him." 

It  is  urged  by  appellee  that  the  emergency  hi  this  case 
continued  during  the  time  that  Crumb  was  in  the  hospital, 
and  this  was  probably  the  theory  upon  which  the  district 
court  directed  a  verdict  for  the  plaintiffs  for  the  full 
amount  of  their  claim.  Toledo,  St  L.  d  K.  C.  R.  Co.  v. 
Mylott,  supra,  and  Williams  v.  Qriffin  Wheel  Co.,  84  Minn. 
279,  are  cited  in  support  of  this  jKwition.  A  careful 
reading  of  the  opinion  in  the  Mylott  case  will  disclose  that 
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the  only  question  considered  by  the  court  was  th«  i^ight 
of  the  plaintiflf  to  recover  at  all,  and  that  the  question  of 
the  amount  of  the  recovery  was  not  involved.  In  the  coii- 
curring  opinion  of  Davis,  J.,  it  is  said:  "No  question  is 
raised  as  to  the  extent  or  amount  of  the  recovery.  The 
oAly  question  presented  for  our  consideration  is  whether 
appellee  was  entitled  to  recover  anything.  The  court  does 
not  hold  that  appellee  was  entitled  to  recover  for  board 
of  others,  or  for  the  continued  care  and  nursing  of  the 
brakeman  beyond  the  emergency  then  existing."  We  do 
not  attempt  to  define  what  are  primary  or  emergency  sert- 
i'Ces,  and  WiUiams  v.  Oriffin  Wheel  Go,,  suprd,  do^  not 
assist  us  in  attempting  to  determine  the  question,  as  the 
facts  of  that  case  are  dissimilar  from  this  case,  so  far 
as  disclosed  in  the  opinion,  and  apparently  are  not  folly 
stated.  We  believe,  however,  that  ettiergency  services,  un- 
less expressly  limited  at  the  time  of  procuring  them,  oi^ht 
to  extend  to  a  sufficient  time  for  the  party  employed  to 
communicate  with  the  company,  and,  if  it  declines  ta  be 
further  responsible,  for  notice  to  the  proper  poor  author- 
ities, if  the  injured  party  is  entitled  to  public  care. 

For  the  reason  that  the  law  will  not  impose  upon  the 
defendant  company  the  duty  of  caring  for  on^  of  their  in- 
jured employees  except  for  emergency  treatment,  and  for 
the  reason  that  the  court  refused  evidence  going  to  show 
that  the  company  expressly  disclaimed  liability  for  further 
treatment,  we  recommend  a  reversal  of  the  judgment 

AL6E»tT,  C,  concurs. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Bevsrsbd. 
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John  Boesen,  appellant,  v.  Omaha  Street  Railway 

Company,  appellee. 

FiLKP  Junk  22,  1907.    No.  16,07S. 

1  1.  Carriers:   Injubt:    Contributory   Negligence.    A   party  catinot  be 

I  charged  with  coatri^utory  negligence  on  account  of  taking  a  place 

I  on  a  crowded  street  car  designated  by  the  conductor  of  the  car. 

2.  IiiiBtnioftions.  An  instruction  not  based  upon  the  eyidence,  al- 
though correct  as  a  legal  proposition,  is  ground  for  the  reversal 
of  a  judgment  if  it  has  a  tendency  to  mislead  the  jury.  Esterly 
Harvesting  M.  Co.  v,  Frolkey,  34  Neb.  110. 

Appeal  from  the  district  court  for  Douglas  count v: 
Lbb  S.  Estellb,  Judge.    Reversed. 

T.  W.  Blackburn  and  Richard  8.  HortoHy  for  appellant. 

W.  J.  Connell  and  J.  L.  Webster,  contra, 

DUPFIB,  0. 

On  a  former  appeal  taken  by  the  Omaha  Street  Railway 
Gompft&y  the  judgment  was  reversed  and  the  cause  re- 
manded oo  account  of  misdirection  ot  the  court.  74 
Neb.  764.  A  retrial  of  the  case  resulted  in  a  judgment  for 
the  defendant,  and  the  plaintiff  has  appealed,  alleging 
error  in  the  instructions  given  by  the  court  and  in  refus- 
ing inetructions  asked  by  the  plaintiff.  A  statement  of  the 
case  will  be  found  in  the  opinion  of  Mr.  Commissioner 
Albert  on  the  former  appeal,  and  the  facts  need  not  again 
be  repeated  here.  It  is  conceded  that  the  accident  took 
place  at  what  is  known  as  the  "blind  switch,"  just  nortli 
of  O  street,  in  the  city  af  South  Omaha  The  evidence 
is  undisputed  that  the  plaintiff  was  standing  on  the  run- 
ning board  of  the  rear  or  trailer  car,  and  his  claim  is 
that,  on  reaching  the  blind  switch,  the  car  was  derailed, 
throwing  him  to  the  lavement  and  causing  the  injuries  for 
which  he  brings  suit.  The  plaintiff  testified  that  both  the 
motor  and  trailer  car  were  crowded  at  the  time  he  boarde<i 
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the  trailer;  that  the  conductor  in  charge  of  the  car  di- 
rected him  to  stand  upon  the  running  board.  This  evi- 
dence is  undisputed,  and  plaintiff  is  corroborated  by  other 
witnesses  that  he  stood  on  the  running  board  because 
both  the  motor  and  trailer  were  crowded  with  passengers. 
It  was  claimed  by  the  defendant  that  plaintiff  was  guilty 
of  contributory  negligence  in  riding  upon  the  running 
board  of  the  car,  and  this  was  brought  to  the  attention 
of  the  jury  by  the  third  instruction  of  the  court,  who 
further  said  to  them:  "If  you  find  from  the  evidence  in 
this  case  that  in  so  riding  he  was  guilty  of  negligence 
which  contributed  to  his  injury,  then  the  plaintiff  would 
not  be  entitled  to  recover,  and  your  verdict  should  be  for 
the  defendant."  The  plaintiff  requested  the  following  in- 
struction upon  that  phase  of  the  case :  "You  are  instructed 
that,  if  the  plaintiff  was  standing  on  the  running  board 
of  the  car  at  the  invitation  of  the  defendant,  his  stand- 
ing on  said  running  board  would  not  of  itself  constitute 
negligence  on  his  part."  We  have  no  doubt  that  the  plain- 
tiff was  prejudiced  by  the  instruction  given  by  the  court, 
and  by  his  refusal  to  give  the  instruction  asked  by  the 
plaintiff.  If  a  passenger,  at  the  direction  of  those  in 
charge,  takes  a  designated  place  on  the  car  of  the  com- 
pany, he  cannot  be  charged  with  n^ligence  solely  from 
the  fact  that  he  rode  in  such  position.  He  cannot  be 
charged  with  contributory  negligence  because  of  the  posi- 
tion which  he  occupies  at  the  direction  and  request  of  the 
company.  The  negligence,  if  any,  in  standing  where  he  is 
directed,  is  the  negligence  of  the  company. 

In  Spooner  v.  Brooklyn  City  R,  Co.,  54  N.  T.  230,  13 
Am.  Rep.  570,  it  is  held:  Assuming  that  deceased  had  a 
right  to  be  safely  carried  by  appellant  to  the  stockyards, 
he  had  a  right  to  suppose  that  he  would  not  be  assigned  to 
a  place  of  extra  hazard  or  peril,  and  that,  to  whatever 
place  assigned,  reasonable  care  would  be  exercised  to  pro- 
tect him  from  injury.  In  City  R,  Co.  v,  Lee,  50  N.  J.  Law, 
435,  the  court  said:  "It  certainly  cannot  be  contributory 
negligence  that  he,  at  the  invitation  gf  the  defendant, 
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exposed  himself  to  risk  of  danger  created  by  the  defend- 
ant, and  which  he  did  not  know  and  of  which  no  warning 
was  given.  The  position  of  this  outside  platform  un- 
doubtedly was  attended  with  some  risks  and  exposure. 
One  riding  in  that  manner  is  chargeable  with  the  knowl- 
edge that  the  public  highway  on  which  the  track  lies  is 
used  in  all  its  parts  by  the  ordinary  vehicles  of  travel; 
that  there  is  a  liability  of  collision  with  such  vehicles  in 
passing.  And  bad  the  plaintiff  received  his  injury  from 
such  cause,  it  may  be  that  negligence  contributing  to  his 
injury  would  be  imputed  to  him." 

If  the  plaintiff  in  this  case  had  been  injured  by  a  passing 
vehicle,  it  is  possible,  although  we  have  some  doubt  on 
the  proposition,  that  he  might  be  charged  with  contribu- 
tory negligence,  but  he  certainly  cannot  be  so  charged 
when  he  occupied  the  place  by  the  direction  of  the  con- 
ductor in  charge  of  the  car,  if  the  accident  occurred 
from  the  operation  of  the  train  or  from  defects  in  the  car 
or  the  tracks.    The  ninth  instruction  of  the  court  is  in  the 
following  language:  "You  are  instructed  that,  if  you  be- 
lieve from  the  evidence  that  plaintiff  attempted  to  get  oft 
the  car  while  it  was  in  motion  and  fell  with  his  knee  upon 
the  pavement,  he  cannot  recover  in  this  action,  and  your 
verdict  must  be  for  the  defendant."    The  plaintiff  testified 
that  he  was  thrown  from  the  foot  board  by  the  car  being 
derailed  at  the  blind  switch  near  O  street.    The  witnesses 
Oldihan,  Jodeit  and  Mrs.  Tobin  each  testify  that  the  trailer 
jumped  the  track  at  that  point.    We  have  searched  the 
record  in  vain  for  any  evidence  tending  to  show  that  the 
plaintiff  of  his  own  volition  got  off  the  car  while  it  was 
in  motion.    The  instruction  assumes  that  there  was  evi- 
dence to  go  to  the  jury,  and  submits  to  them  a  fact  of 
whiclt.  no  evidence  exists,  and  this,  under  the  repeated 
holdings  of  this  court,  was  error.    The  rule  is  so  familiar 
that  a  citation  of  authorities  is  unnecessary.     Other  al- 
lied errors  need  not  be  discussed,  as  the  case  will  have 
to  be  reversed  and  remanded  on  account  of  those  already 

noticed. 
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We  recommend  a  reversal  of  the  jndgme9jt  and  remaiui- 
ing  of  the  cause  for  another  trial. 

Eppbbson  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  ' 
and  the  caus^  remanded  for  anoth^  trial. 

Beversbd. 


EnwA^RD  Gushing,  appellant,  v.  Otto  Liokert  bt  al.., 

APPELLEES. 
FnJED  June  22,  1907.    No.  14,777. 

1.  Officers:  AonoN  on  Bond.     Section  643  of  the  code,  providing  for 

actions  upon  official  bonds  by  any  person  damaged  through  the 
misconduct  of  an  officer,  refers  only  to  bonds  given  under  statu- 
tory authority. 

2.  Cities:  Policemen:  Action  on  Bonp.    A  citizen  could  not,  prior  to 

1905,  maintain  an  action  upon  the  bond  of 'a  pat^olmaA  of  the 
city  of  Omaha,  there  being  no  privity  between  the  plaintiff  and 
the  surety,  and  neither  the  state  laws  nor  the  city  ordinances 
giving  him  the  right  to  recover. 

Appeal  from .  the  district  court  for  Dongas  county  : 
Lee  S.  Estellb,  Judge.    Affirmed. 

T.  W.  Blackhum^  for  appellant. 

C.  L.  Dundy ^  E.  M.  Martin  and  E.  M.  Bartlett,  contra. 

Epperson,  O. 

Plaintiff  sued  two  patrolmen  of  the  city  of  Omaha  ^l^A 
the  surety  on  their  bonds  to  recover  damages  for  the  un- 
lawful  shooting,  arresting  and  imprisoning  of  the  plain- 
tiff in  August,  1903.  A  demurrer  ore  tenus  to  t^  peti- 
tion bv  the  surety  company  W9fi  sustained  and  tb^  gbbb 
dismissed  as  to  that  defendant.    Plaintiff  appeals. 
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The  bond,  which  is  set  forth  in  the  petition,  provides 
that  each  patrolman  shall  faithfully,  and  impartially  per- 
form all  his  duties,  and  shall  deliver  over  to  the  city  all 
property  in  his  possession  belonging  to  the  city,  and  shall 
hold  the  city  harmless  from  anv  loss  or  liabilitv  from  his 
appointment.  Plaintiff  contends  that  he  is  entitled  to 
sue  upon  the  bond,  for  damages  sustained  by  him  at  the* 
hands  of  the  patrolman,  under  the  provisions  of  section 
()43  of  the  code.  We  cannot  adopt  this  view.  The  section 
cited  is  as  follows :  "When  an  officer,  executor,  or  admin- 
istrator within  this  state,  bj-  misconduct  or  neglect  of 
duty,  forfeits  his  bond  or  renders  his  sureties  liable,  any 
person  injured  thereby,  or  who  is  by  law  entitled  to  th(» 
benefit  of  the  security  may  bring  an  action  thereon,  in 
his  own  name,  against  the  officer,  executor,  or  adminis- 
trator, and  his  sureties,  to  recover  the  amount  to  which 
he  may  be  entitled  by  reason  of  the  delinquency."  The 
official  bonds  there  referred  to  are  the  bonds  required  by 
and  given  under  the  provisions  of  the  statute.  Our  leg- 
islature, prior  to  1905,  had  not  provided  that  patrolmen 
in  cities  shall  give  bonds  for  the  faithful  discharge  of  their 
duties.  The  bond  in  question  was  presumably  re(iuired 
by  city  ordinance.  The  city  is  named  as  the  obligee.  The 
bond  itself  does  not  give  individuals  the  right  to  sue  for 
danmges  sustained  at  the  hands  of  the  patrolmen,  nor  is 
it  shown  that  the  ordinance  was  intended  to  give  such 
protection. 

This  court  has  frequently  held  that  one  not  a  party  to  a 
bond  may  maintain  an  action  thereon,  but  only  when 
such  bond  was  given  for  his  benefit.  Barker  v.  Wheeler. 
71  Neb.  740,  and  cases  there  cited.  But,  in  the  absence  of 
a  contract  made  for  his  benefit,  a  citizen  cannot  maintain 
an  action  against  the  surety  on  an  official  bond,  except  by 
legislative  authority.  In  Alexander  r.  Tson^  107  Ga.  745, 
33  S.  E.  657,  a  case  similar  to  the  case  at  bar  and  arising 
in  a  state  having  similar  laws  as  to  official  bonds,  it  is 
said :  "We  cannot  think  it  was  for  a  moment  contemplated 
28 
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that  any  individual  could  have  redress  for  wrongs  com- 
mitted by  the  chief  of  police,  by  bringing  an  action  against 
liim  and  his  sureties  upon  his  offlcical  bond.  It  was  argued 
here  that  this  case  fell  within  the  provisions  of  section 
12  of  the  political  code,  which  declares  that  *all  bonds 
taken  from  public  officers  shall  be  kept  in  the  places  speci- 
fied by  law,  and  copies  thereof  shall  be  furnished  to  any 
person  desiring  them.  Suits  thereon  may  be  brought  by 
any  pei-son  aggrieved  by  the  official  misconduct  of  the 
officer,  in  his  own  name,  in  any  court  having  jurisdiction 
thereof,  without  an  order  for  that  purpose.'  Obviously, 
however,  the  provisions  embraced  in  this  section  were  in- 
tended to  be  applicable  only  to  the  public  officers  of  this 
state  who  are  required  by  general  law  to  give  bonds  for  the 
faithful  performance  of  duties  they  owe  to  the  public  at 
large.  This  section  is  not,  therefore,  to  be  regarded  as 
having  any  application  whatever  to  a  bonded  officer  of  a 
municipality  who  is  required  by  special  legisration,  relat- 
ing to  that  municipality  alone,  to  give  such  a  bond  as  the 
mayor  and  council  may  deem  necessary  to  the  proper  pro- 
t(»ction  of  the  city  itself." 

Section  ()43,  supra,  does  not  refer  to  bonds  given  other- 
wise than  by  legislative  authority.  The  judgment  of  the 
district  court  was  right,  and  we  recommend  that  it  be 
affirmed. 

DuFFiB  and  Good,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


-»— C" 
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Lauea  W.  Grimm,  Administratrix,  appellee,  v.  Omaha 
Electric  Light  &  Power  Company,  appellant.* 

Filed  June  22,  1907.    No.  14,856. 

1.  Electricity:  Negligence.    An  electric  light  company  placed  its  wires 

through  the  branches  of  trees  so  that  high  potential  wires  charged 
with  2,300  volts  of  electricity  were  within  26  inches  of  low 
potential  wires.  It  was  undisputed  that  proper  construction  re- 
quired such  wires  to  be  at  least  five  feet  apart,  and,  even  when 
so  placed,  should  not  be  permitted  to  pass  through  the  branches 
of  trees,  thereby  endangering  contact.  Held,  That  the  company 
was  guilty  of  negligence .  as  a  matter  of  law,  and  that  errors  in 
submitting  the  question  to  the  jury  were  without  prejudice. 

2.  Vaster  and  Servant:  Injuby:   Negligence.     Held,  That  plaintiff's 

intestate  was  killed  while  in  the  performance  of  duties  within 
the  scope  of  his  employment 

3. :  Assumption  op  Risk:    Negligence  of  Masteb.    A  servant 

by  his  contract  assumes  the  ordinary  risks  and  dangers  incident 
thereto,  but  does  not  assume  the  risk  of  dangers  due  to  his  mas- 
ter's negligence. 


4.   ■      ■  I    :    CONTRIBUTOBT      NEGLIGENCE:       QUESTION      FOB      JUBY. 

Plaintiffs  intestate,  a  lineman,  was  sent  by  his  superior  to 
ascertain  and  remove  the  cause  of  an  electrical  disturbance  at 
the  residence  of  one  of  the  company's  patrons.  It  was  undis- 
puted that  deceased  knew  that  the  patron's  son  had  received  a 
shock  from  one  of  the  electric  lights  in  the  dwelling,  and  that 
the  wires  in  the  yard  were  causing  trees  to  which  they  were 
attached  to  smoke.  Deceased  assisted  in  removing  the  wires  in 
the  yard,  and  then  went  into  the  residence,  and  later  asked  to  be 
shown  the  light  from  which  the  son  had  received  the  shock. 
Upon  it  being  pointed  out  to  him,  he  took  hold  of  it  with  his 
hand,  and  was  instantly  killed.  Heldy  That  whether  deceased 
assumed  the  risk  and  was  guilty  of  contributory  negligence  were 
properly  left  to  the  determination  of  the  jury. 

Appeal  from  the  district  court  for  Douglas  county: 
Leb  S.  Estbllb,  Judge.    Affirmed. 

Qreene^  Breckenridge  &  Kinsler^  for  appellant. 

James  M.  Macfarland  and  Weaver  d  GiUer,  contra. 


^Rehearing  allowed.     See  opinion,  p.  395,  post. 
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Epperson,  C. 

Dundee  is  a  village  situate  immediately  west  of  the  city 
of  Omaha.  Forty-Ninth  street  runs  north  and  south 
through  the  village,  intersecting  Davenport  street  at  right 
angles.  The  wires  of  the  Omaha  Electric  Light  &  Power 
Company  extend  along  the  east  side  of  Forty-Ninth  street. 
There  were  two  wires,  a  primary  or  high  potential  wire 
carrying  2,300  volts  of  electricity,  and  a  secondary  or 
low  potential  wire  carrying  106  volts.  The  high  potential 
wires  were  on  four-pin  arms  near  the  top  of  the  poles, 
and  the  low  potential  wires  on  two-pin  arms  about  26 
inches  lower  down.  The  poles  were  placed  so  that  wires 
passed  through  the  crown  of  trees  along  Forty-Ninth 
street.  At  Forty-Ninth  and  Davenport  streets  the  power 
(•ompany  constructed  a  transformer,  and  strung  a  sec- 
ondary wire  from  the  transformer  east  along  Davenport 
street  to  the  residence  of  W.  L.  Selby.  In  this  manner 
the  company  supplied  Selby  with  electricity.  Selby's 
yard,  as  well  as  his  residence,  had  been  wired  and  was 
provided  with  electric,  lights.  These  lights  were  connect(»d 
with  those  in  the  house  and  controlled  by  switches  in  th(» 
dwelling.  August  29,  1904,  about  7:30  A.  M.,  Selby  ob- 
served a  disturbance  among  the  wires  in  his  yard,  and 
noticed  that  the  trees  to  which  the  wires  were  attached 
were  smoking  and  sparks  were  flying  from  the  fixtures. 
He  requested  his  son,  Frank  Selby,  to  go  to  the  switch 
in  the  cellar  and  cut  the  current.  Frank  proceeded  to  the 
cellar,  but  could  not  see  the  switch.  Thereupon  he  at- 
tempted to  turn  on  an  incandescent  light.  The  instant  he 
took  hold  of  the  button  he  received  a  severe  electric  shock. 
After  Mr.  Selby  learned  of  the  accident  to  his  son,  he 
telephoned  Wesley  Morrison,  an  independent  electrician 
who  had  wired  the  yard,  and  also  called  up  the  company, 
and  notified  it  that  the  trees  were  burning  in  the  yard, 
and  that  his  son  had  sustained  a  shock.  Upon  receiving 
this  report,  George  Keebler,  as  foreman  of  the  power  com- 
pany, directed  James  C.   Grimm,  one  of  the  defendant 
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company's  employees,  to  immediately  proceed  to  Dundee, 
and  investigate  and  remove  the  trouble  complained  of, 
stating  to  Grimm  that  the  information  had  been  received 
from  Selby's  at  4808  Davenport;  that  in  all  probability 
there  was  a  cross  between  the  primary  and  secondary  wires 
on  Forty-Ninth  street;  that  he  should  look  carefully 
along  Forty-Ninth  street  as  the  trees  were  pretty  thick 
there;  and  that  the  trouble  in  all  probability  would  be 
found  at  that  point.  Morrison  reached  the  premises  first. 
When  he  observed  the  trees  smoking,  it  occurred  to  him 
that  there  was  a  "ground,"  and  he  went  into  the  house  and 
cut  the  current  from  the  yard  lights.  Upon  his  return, 
he  began  cutting  down  the  wires  in  the  yard.  While  thus 
engaged,  Grimm  came  up  and  began  to  assist  in  removing 
the  wires.  After  this  work  was  completed,  Mrs.  Selby 
called  to  them  to  investigate  the  wiring  in  the  house.  The 
two  men  went  in,  and  Morrison  began  working  on  a  switch, 
while  Grimm  stood  by  watching  him.  Frank  Selby  was 
in  the  room,  and  Grimm  asked  him  to  show  him  the  light 
in  the  cellar  where  he  had  received  the  shock.  Frank  testi- 
fied :  **When  we  got  down  cellar,  I  walked  right  around  the 
switch  to  the  west,  and  pointed  at  it  with  ray  finger,  and 
said,  That's  the  one,'  and  he  (Grimm)  walked-  right 
around  to  the  south,  and  said,  *Is  this  the  one?'  and  then 
he  grabbed  it,"  and  was  instantly  killed.  An  investigation 
disclosed  that  the  company's  wires  had  "become  tangled 
together"  in  the  trees  along  Forty-Ninth  street,  and  that 
the  high  potential  wires  and  the  low  potential  wires  were 
in  contact,  thus  causing  2,300  volts  of  electricity  to  be 
carried  along  the  secondary  wire  to  the  Selby  residence. 

The  plaintiff,  Laura  W.  Grimm,  as  administratrix,  sued 
the  power  company  and  recovered  $5,000  damages  for  the 
death  of  her  husband,  James  0.  Grimm.  The  n^ligence 
relied  upon  is  that  the  power  company  negligently  and  care- 
lessly constructed  the  electric  wiring  leading  to  the  resi- 
dence of  W.  L.  Selby  so  that  the  high  potential  wires  and 
the  low  potential  wires  ran  along  so  close  together 
that  they  became  at  times  crossed,  and  negligently  ran 
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said  wires  through  the  limbs  of  trees  so  that  the 
high  currents  were  carried  upon  the  low  current 
wires,  and  in  that  way  conducted  into  the  resi- 
dences; and  that  said  defendant  negligently  and  care- 
lessly maintained,  and  continued  to  maintain,  said  faulty 
construction  and  arrangement  of  said  wires  up  to  and 
including  the  time  said  James  C.  Grimm  was  killed. 
The  power  company  alleged  as  a  defense,  and  now  urges 
us  grounds  for  reversal,  (1)  that  the  company  was  not 
negligent;  (2) that  plaintiff's  intestate  was  working  out- 
side of  his  employment  at  the  time  of  the  fatal  shock;  (3) 
that  the  accident  was  one  of  the  assumed  risks  incident  to 
his  employment;  and  (4)  that  deceased  was  guilty  of  con- 
tributory negligence.    Of  these  contentions  in  their  order. 

1.  We  think  the  company  was  negligent  in  placing  its 
wires  through  the  branches  of  trees  along  Forty-Ninth 
str(»et  so  that  high  potential  wires  were  within  26  inches  of 
low  potential  wires.  The  evidence  shows  without  contra- 
diction that  proper  construction  requires  such  wires  to 
he  at  least  five  feet  apart,  and,  even  when  so  placed,  should 
not  be  permitted  to  pass  through  the  branches  of  trees, 
tli(»reby  endangering  contact.  The  negligence  of  the  com- 
pany was  dearly  established  by  undisputed  evidence,  and 
the  court  should  have  instructed  the  jury  to  that  eflfect. 
rience,  assigned  errors  in  submitting  the  question  to  the 
jury  will  not  be  considered. 

2.  It  cannot  be  said  as  a  matter  of  law  that  plaintiff's 
intestate  was  working  outside  of  his  employment  at  the 
time  of  the  fatiil  shock.  Grimm,  under  the  directions  of 
Ke(?bler,  his  line  foreman,  performed  what  is  called  "out- 
side work,"  while  the  "inside  work"  was  in  charge  of 
another  foreman  and  different  employees.  Selby  notified 
the  company  that  the  trees  in  his  yard  were  smoking,  and 
that  his  son  had  received  a  shock.  The  jury  were  justified 
in  finding  that  the  company  knew  that  there  was  "inside^' 
as  well  as  "outside"  trouble.  Grimm  was  told  by  his  fore- 
man that  the  information  had  been  received  from  4808 
Davenport  street — Selby's  residence.     Grimm  was  sent 
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uloiK*  to  reuiedy  the  <lef(H'ts.  If  the  company's  division 
of  hibor  was  such  that  there  were  men  for  "outside  work'"* 
and  men  for  '4nsidt^  work/'  then  certainly  an  "inside 
man''  should  have  been  sent  with  Grimm.  But  such  was 
not  the  case;  Grimm -was  sent  alone.  He  w^as  justified  in 
proceeding  to  the  Selby  residence  and  removing  the 
trouble  reported  from  that  point,  no  matter  what  it  was. 
The  company  had  entrusted  him  with  the  job.  He  was 
at  the  Selby  residence  for  that  purpose,  and,  when  Mrs. 
Selby  invited  him  into  the  house  to  ascertain  whc^ther  nor- 
mal conditions  had  returned,  all  that  he  was  doine  was 
on  behalf  of  the  company  and  for  its  benefit.  He  was  not 
doing  this  work  out  of  "idle  curiosity,"  as  contended  by 
counsel,  but  was  doing  it  because  it  was  the  duty  of  th(* 
company  to  attend  to  such  things,  and  he  had  been  sent 
alone  for  that  purpose.  "The  question  wiiether  the  in- 
jured person  was  actin**;  in  the  course  of  his  employment  is 
for  the  jurj^,  ♦  ♦  ♦  where  a  difference  of  opinion 
may  reasonably  be  entertained  with  regard  to  the  proper 
inference  to  be  drawn  from  the  testimony."  2  Labatt, 
Master  and  Servant,  p.  18G7;  Wood,  Law  of  Mast(T  and 
Servant,  sec.  388. 

3.  Defendant's  third  contention  is  that  the  accident 
resulting;  in  Grimm's  death  was  one  of  the  ordinary  risks 
incident  to  his  employment.  A  servant  by  his  contract  of 
employment  assumes  the  ordinary  risks  and  dangers  inci- 
dent thereto.  Missouri  1\  R.  Co.  r.  Baxter,  42  Neb.  793; 
Dehning  t\  Detroit  Bridge  d  Iron  Works,  46  Neb.  556. 
He  assumes  risks  arising  from  defective  appliances  useil, 
when  such  risks  are  known  to  him  or  are  apparent  and 
obvious  to  persons  of  his  experience  and  understanding. 
Union  Stock  Yards  Go.  v.  Goodivin,  57  Neb.  138.  A 
servant,  however,  does  not  assume  the  risk  arising  from 
his  master's  negligence.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
McCarty,  49  Neb.  475. 

Did  the  fatal  accident  fall  within  the  ordinary  and 
usual  hazards  of  the  business  in  w]ii(*h  Grimm  was  (mi- 
gaged?    Whether  it  did,  we  think,  is  a  question  for  the 
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jury.  Whatever  may  be  the  rule  in  other  jurisdictions, 
we  think  the  decision  of  this  court  in  New  Omaha  T.-TT. 
E,  L.  Co,  V,  Dent,  68  Neb.  674,  required  the  submission  of 
the  question  of  assumed  risk  to  the  jury.  In  that  case 
it  was  held :  "An  employee  assumes  only  the  risks  arisinj^ 
froni  the  appliances  and  materials  to  be  used  by  him  or 
from  the  manner  in  which  the  business  in  which  he  is  to 
take  part  is  conducted,  when  such  risks  are  known  to  him 
or  are  apparent  and  obvious  to  persons  of  his  experience- 
and  understanding."  Holcomb,  C.  J.,  said  in  the  opinion : 
'^Taking  the  knowledge  and  experience  of  the  decease^], 
as  disclosed  bv  the  evidence,  can  it  be  said  that  the 
dangers  from  the  defective  or  decayed  insulation  were  so 
apparent  that  the  deceased  was  negligent  in  respet*t  of 
the  manner  in  which  he  handled  the  wires  he  was  working 
with,  or  assumed  these  extraordinary  risks  incident  there- 
to." In  that  case  an  experienceii  lineman  was  injured 
because  of  defective  insulation,  while  working  among 
wires  highly  charged  with  electricity.  The  d<^fective  in- 
sulation could  have  been  observed  more  readily  than  the 
dangerous  character  of  the  electric  light  in  the  case  at 
bar.  An  employee  and  the  public  have  the  right  to  assume 
that  the  company  will  not  charge  an  incandes4*ent  lamp 
with  2,300  volts  of  electricity.  If  it  negligently  does  so, 
it  cannot  successfully  contend  that  its  employee  as- 
sumed the  danger  arising  from  its  gross  negligence.  The 
authorities  are  that  an  employee  does  not  assume  the 
risk  due  to  his  master's  negligence.  We  think  the  learninl 
trial  court  properly  left  the  question  of  assumed  risk  to 
llie  determination  of  the  jury.  The  burden  of  proof  was 
on  defendant  to  establish  this  defense.  Na^Iau  r.  White 
River  Lumber  Co.,  76  Wis.  120.  Defendant  did  not  prove 
that  (xrimm  failed  to  look  for  the  cross  between,  tlie  wires 
along  Forty-Ninth  street,  or  that  he  could  have  ascer- 
tained the  fact  that  the  wires  were  in  contact  from  a 
prudent  examination  of  the  wires  among  the  branches  of 
the  trees.    See  Bernier  v.  St.  Paul  (taMffht  r-o.^  92  Minn. 
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214;   Bloiif    V.    YrUoicstone   Park   Ass'n^   86    Minn.    237; 
Xcw  Omaha  T.H,  E.  L.  Vo,  r.  Romhold,  68  Neb.  54. 

4.  It  cannot  be  said  tliat  plaintiff's  intestat(»  was  guilty 
of  contributory  neglio:en(e  as  a  matter  of  law.  It  is  true, 
he  took  hold  of  the  lij^ht  without  insulating  himself,  and 
with  knowledge  that  young  Selby  had  sustained  a  shock ; 
but  he  could  not  presume  that  the  company  had  negli- 
gently charged  the  fixture  with  2,300  volts  of  electricity. 
The  city  electrician  testifii  d  that  one  would  conclude  that 
young  Selby  would  \va\o  been  instantly  killed  had  the 
fixture  been  charged  with  the  dangerous  current.  This, 
together  with  the  fact,  as  shown  by  the  record,  that  it  is 
not  unusual  for  boys  and  womcni  with  soft  hands  to  receive 
severe  shocks  from  the  ordinary  current  in  incandescent 
lamps,  might  have  led  Orimm,  or  any  other  prudent 
num,  for  that  matter,  to  i)r(»snme  that  no  serious  harm 
would  result  from  contact  with  a  fixture  which  is  ordi- 
narily free  from  dang(»rous  currents. 

Where  a  young  man  21  years  of  age,  and  an  electrician, 
had  seen  the  proprietor  of  a  cafe  attempt  to  turn  out 
the  electric  lights  cm  a  (*handeli(T,  and,  after  seeing  him 
draw  back  on  account  of  a  shock  received,  attempted  to 
turn  out  the  lights,  and  received  a  shock  from  which  he 
<li(Kl,  it  was  held,  in  Prrdnwrc  v.  Consumrrx  L.  &  P.  Co., 
.1)9  App.  Div.  (N.  Y.)  551,  that  the  question  of  his  con- 
tributory negligence  was  for  the  jury.  The  court  said 
that  it  was  true  he  had  seen  the  proprietor  draw  back  on 
a<*couiit  of  the  shock  r(»ceived,  but  that,  on  the  other  hand, 
it  was  to  be  obs(»rved  that  he  must  have  noticed  that  this 
shock  had  not  produced  any  serious  effects,  and  it  could 
not  be  held,  as  a  matter  of  law,  that  he  was  at  fault  for 
supposing  that  he  could  turn  out  the  light  hims(»lf  without 
risk  of  fatal  injury. 

In  an  action  for  death  caused  by  an  electric  current 
from  wires  uscmI  in  lighting  a  house,  where  the  usual 
voltage  was  less  than  enough  to  be  dangerous  to  lif(\, 
whether  the  deceased  was  guilty  of  contributory  negli- 
gence in  handling  the  wire  was  a  question  for  the  jury. 
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Witmcr  v.  Buffalo  d  N.  F.  E,  L.  d  P.  Co.,  112  Ai)p.  Div. 
(N.  Y.)  698.  In  the  Dent  ease  it  was  held  that  the  de- 
cease<rs  contributory  negligence  was  not  so  conclusively 
proved  that  there  was  no  reasonable  chance  of  different 
minds  reaching  different  conclusions,  and  to  have  been 
properly  submitted  to  the  jury. 

Under  the  rule  announced  in  the  foregoing  authorities, 
we  think  the  question  of  contributory  negligence  of  the 
deceased  was  for  the  jury.  It  is  argued,  however,  by 
counsel  for  the  power  company  that  deceased  was  in- 
structed by 'his  foreman  that  the  dangerous  condition  in 
Selby's  residence  was  probably  due  to  contact  of  primary 
and  secondary  wires  in  the  trees  on  Forty-Ninth  strcH?t, 
and  hence  he  was  guilty  of  negligence  in  taking  hold  of 
the  light  with  knowledge  of  this  fact.  The  conversation 
with  deceased  before  he  started  for^  Dundee,  as  testified 
to  by  the  foreman  of  the  company,  was  admitted  over 
plaintiff's  objection.  The  competency  of  this  testimony 
is  challenged.  However,  if  properly  admitted,  the  record 
is  still  silent  on  one  point.  It  does  not  disclose  what 
examination  Grimm  made  of  the  wires  along  Forty-Ninth 
street  to  discover  a  cross  before  proceeding  to  the  resi- 
lience of  W.  L.  Selby.  The  city  electrician,  a  man  of 
considerable  experience,  testified  that  the  trees  were  so 
thick  along  Forty-Ninth  street  that  he  could  barely  see 
the  crossed  wires.  For  all  that  this  record  discloses 
Grimm  had  made  a  careful  examination  along  Forty- 
Ninth  street,  and  failed  to  discover  the  wires  which  could 
barely  be  seen  among  the  branches  of  the  trees.  The 
Imrden  was  on  the  company  to  prove  that  he  did  not  mak^ 
such  examination  before  appearing  at  the  Selby  residence. 
This  it  failed  to  do,  and  the  jury  were  justified  in  finding 
that  Grimm  had  no  knowledge  of  the  deadly  current  in 
the  residence. 

We  do  not  think  the  learned  trial  court  was  in  error  In 
submitting  this  case  to  the  jury,  and  therefore  recommend 
an  affirmance  of  the  judgment. 

DuFFiE  and  Good,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  January 
23,  1908.    Former  judgment  of  affirmance  adhered  to: 

1.  Master  and  Servant:  Injury:  Presumptions.  The  instinct  of  self- 
preservation  and  the  disposition  of  men  to  avoid  personal  harm 
may,  in  the  absence  of  evidence,  raise  the  presumption  that  a 
person  killed  or  injured  was  in  the  exercise  of  ordinary  care. 

2. :    Assumption  or  Risk:    Burden  of  Proof.     In  an  action 

against  a  master  for  negligence,  the  burden  of  establishing  an 
assumption  of  risk  is  on  the  master. 

8.  :    Negligence:    Questions  fob  Jury.     In  an  action  fof  the 

deslth  of  an  employee,  held  that  whether  he  was  guilty  of  con- 
.tributory  negligence   in   taking   hold  of  an   incandescent   lamp 
charged  with  a  deadly  current  of  electricity,  or  assumed  the  risk 
of  injury,  was  for  the  Jury. 

Epperson,  C. 

A  rehearing  has  been  granted,  and  the  case  reargued, 
and  again  submitted.  The  first  and  second  divisions  of  our 
former  opinion,  a^ite^  p.  387,  are  not  assailed.  We  have  con- 
sidered further  the  questions  of  assumed  risk  and  con- 
tributory negligence  in  the  light  of  additional  adjudica- 
tions called  to  our  attention  by  appellant's  able  counsel. 
Did  the  fatal  accident  fall  within  the  usual  hazards  of 
the  business  in  which  Grimm  was  engaged?  We  confess 
that  the  case  is  not  free  from  diflficulty,  and  that  the 
question  involved  is  a  close  one.  On  first  impression,  one 
is  inclined  to  think  that  deceased  assumed  the  risk  and 
that  his  administratrix  cannot  recover;  but,  upon  ma- 
ture reflection,  the  view  taken  by  the  learned  trial  court 
seems  more  just  and  reasonable,  and  leads  one  to  con- 
clude, whatever  may  be  his  views  if  acting  as  a  trier  of 
fact,  that  there  is  a  reasonable  probability  of  different 
minds  reaching  different  conclusions  on  the  question  of 
assumed  risk,  and  hence  its  determination  should  be  left, 
where  the  district  court  placed  it,  with  the  jury.    At  any 
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rate,  we  must  presume  that  the  lower  court's  ruling  was 
correct,  until  the  contrary  is  established. 

There  is  another  presumption  which  must  be  given 
weight.  The  record  is  silent  as  to  the  conduct  of  the 
decetised  from  the  time  he  left  the  defendant's  place  of 
business  until  he  arrived  at  Sc^lby's  residence,  where  the 
accident  occurred.  "The  instinct  of  self-preservation 
and  the  disposition  of  men  to  avoid  personal  harm  rein- 
force an  inference  that  a  person  killed  or  injured  was  in 
the  exercise  of  ordinary  care."  16  Cyc.  1057,  note  49; 
Baltimore  d  P.  R.  Co.  v.  Lanclrigan^  191  U.  S.  461;  Kansas 
City- Leaven  worth  R.  Co.  v.  Gallagher,  68  Kan,  424,  64 
L.  R.  A.  344;  Hendrickson  v.  Oreat  Northern  R.  Co.,  49 
Minn.  245;  Northern  P.  R.  Co.  v.  Spike,  121  Fed.  44. 
In  the  case  last  cited,  Caldwell,  Circuit  Judge,  said: 
"The  presumption  arising  from  this  natural  instinct  of 
self-preservation  stands  in  the  place  of  positive  evidence, 
and  is  sufficient  to  warrant  a  recovery,  in  the  absence  of 
countervailing  testimony.  ♦  ♦  ♦  jjor  is  this  pre- 
sumption applied  only  when  no  one  witnesses  the  accident. 
It  has  its  application  in  all  cases,  and  may  be  strong 
enough  to  overcome  the  testimony  of  an  eye-witness. 
*  *  *  This  principle  has  been  repeatedly  affirmed  and 
applied  by  the  supreme  court  of  the  United  States." 

Another  inquiry  is:  Upon  whom  is  the  burden  of  prov- 
ing that  Grimm  assumed  the  risk  of  the  accident  which 
resulted  in  his  death?  We  think  the  weight  of  authority 
is  that  the  burden  of  sustaining  this  defense  is  upon  the 
defendant.  Dowd  v.  New  York,  0.  &  T^.  R.  Co.,  170 
N.  Y.  459;  Calloway  v.  Agar  Packing  Co.,  129  la,  1; 
Arensrhirld  v.  Chicago,  R.  I.  d  P.  R.  Co.,  128  la.  677; 
Mace  V.  Bocdkrr  d  Co.,  127  la.  721 ;  Nadau  v.  White  River 
Lumber  Co.,  76  Wis.  120;  Norfolk  d  W.  R.  Co.  v.  Ward, 
90  Va.  687, 19  S.  E.  Si9;  ^fissour^,  K.  d  T.  R.  Go.  v.  Jones, 
35  Tex.  Civ.  App.  584,  80  S.  W.  852 ;  McDonald  v.  Cham- 
pion  Iron  d  Steel  Co.,  140  Mich.  401;  Jiidd  v.  Chesapeake 
d  O.  R.  Co.,  18  Ky.  Law  Rep.  747,  37  S.  W.  842 ;  Jackson 
Lumber  Co.  v.  Cunningham,  141  Ala.  206,  37  So.  445. 


r 
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In  view  of  the  rules  above  stated  and  the  general 
principles  announced  in  the  former  opinion,  can  it  be  said 
that  deceased  must  be  held  as  a  matter  of  law  to  have 
assumed  the  risk  of  the  injury  which  caused  his  death? 
(xrimm  was  "a  first-class  lineman,"  who  had  been  m  de- 
fendant's employ  for  a  year  and  a  half.  Defendant,  how- 
ever, contends  that  he  was  "a  trouble  finder,"  that  his 
en)i)loyment  required  the  performance  of  dangerous  duties, 
and  that  the  risks  which  he  assumed  were  commensurate 
with  his  extra-hazardous  employment.  In  defendant's 
brief  it  is  said :  "James  C.  Grimm,  a  lineman  and  trouble- 
man  of  large  experience,  familiar  with  the  work  and  the 
dangers  of  his  employment,  was  selected  for  this  particu- 
lar service  of  inspecting  and  repairing  the  defective  and 
dangerous  conditions  referred  to."  The  only  evidence  in 
support  of  this  contention  is  the  testimony  of  defendant's 
foreman,  who  said  that  (Irimm  was  a  lineman  receiving 
f2.85  a  day;  that  5^2.85  was  the  standard  wage  (for  line- 
man, we  suppose) ;  that  he  usually  earned  a  little  more 
salary  than  others  working  in  the  same  capacity,  because 
he  worked  a  great  deal  over  time.  "He  was  a  man  whom 
I  would  take  for  over-time  work,  taking  care  of  trouble 
or  anything  that  might  come  up  after  the  ordinary  hours, 
and  in  that  way  used.  We  usually  have  trouble  after  a 
storm.  *  *  *  Q.  What  sort  of  trouble?  A.  From 
various  causes.  The  wires  become  deranged  after  a  wind, 
and,  so,  many  things  have  a  great  deal  to  do  with  caus- 
ing trouble.  Wires  come  in  contact  with  poles  and  wood, 
and  so  on,  that  might  cause  any  burning  of  high  potential 
wires.  Q.  State  whether  you  have  cases  where  wires  of 
different  potentiality  come  in  ccmtact?  A.  That  occurs 
at  times;  yes,  sir.  Q.  So  all  of  these  conditions  occur  from 
time  to  time?  A.  They  do.  Q.  In  the  life  of  an  electric 
light  man,  you  say?  A.  Yes,  sir.  Q.  State  what  the  fit- 
ness or  competency  of  Mr.  Grimm  was  with  respect  to  that 
class  of  work.  A.  I  considered  him  a  first-class  man." 
If  the  above  evidence  is  sufficient  to  establish,  to  such  a 
d^ree  of  certainty  tliat  all  reasonable  minds  are  con- 
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vinced,  that  Grimm  was  employed  for  the  purpose  of 
finding  and  repairing  dangerous  defects  of  an  extra-lmz- 
ardous  nature,  and  that  his  experience  or  knowledge  was 
such  that  he  knew  or  should  have  known  the  probable 
results  of  his  conduct  at  the  time  of  his  death,  then  the 
defendant  was  justified  in  sending  him  out  upon  this  haz- 
ardous service,  and  Grimm  assumed  the  risk  incident 
thereto.  Defects,  such  as  caused  Grimm's  death,  it  ap- 
pears from  the  evidence  quoted,  occur  from  time  to  time 
during  the  life  of  an  electric  light  man.  From  this  it 
would  seem  improbable  that  tiie  deceased,  a  man  23  years 
of  age,  had  by  experience  acquired  a  great  deal  of  knowl- 
edge regarding  defects  of  the  kind  testified  to.  It  does 
not  appear  that  he  received  extra  wages  for  extra-haz- 
ardous service,  nor  does  it  appear  that  he  had  been  en- 
gaged in  extra-hazardous  work.  At  most,  he  was  used 
for  over-time  work  taking  care  of  trouble.  The  nature  of 
the  trouble  referred  to  by  the  witness  is  not  known,  but 
a  reasonable  inference,  in  the  absence  of  an  explanation, 
and  in  view  of  the  fact  that  Grimm  was  receiving  a  line- 
man's wages,  is  that  it  referred  to  common-place  troubles, 
and  not  such  as  are  extra-hazardous  and  dangerous  to 
human  life.  The  administratrix  testified  that  her  husband 
(Grimm)  was  "a  lineman."  The  jury,  under  all  the  cir- 
cumstances of  the  case,  were  not  compelled  to  find  that 
deceased  was  an  inspector  or  trouble  finder. 

However,  if  plaintiff's  decedent  knew  that  the  wires  on 
Forty-Ninth  street  were  in  contact,  and  with  this  knowl- 
edge attempted  to  turn  on  the  light  in  Selby's  residence, 
we  can  see  how  it  could  be  held  that  he  assumed  the  risk. 
The  question  of  the  assumption  of  risk  generally  turns 
upon  the  actual  or  constructive  knowledge  of  the  deceased 
of  the  dangers  at  the  time  of  the  injury.  "The  doctrine  of 
the  assumption  of  risk  is  wholly  dependent  upon  the 
servant's  knowledge,  actual  or  constructive,  of  the  dangers 
incident  to  his  employment.  Where  he  knows,  or  in  the 
exercise  of  reasonable  and  ordinary  care  should,  know,  the 
risks  to  which  he  is  exposed,  he  will,  as  a  rule,  be  held  to 


Vol.  79]  JANUARY  TEKM,  1907.  399 

^ ■  -  »  

Grimm  v.  Omaba  Electric  Light  &  Power  Co. 


have  assumed  them;  but  where  he  either  does  not  know, 
or,   knowing,  does  not   appreciate,   such   risks,  and  his 
ignorance  or  nonappreciation  is  tiot  due  to  negligence  or 
want  of  due  care  on  his  part,  there  is  no  assumption  of 
risk  on  the  part  of  the  servant  preventing  a  recovery  for 
injuries."    26  Cyc.  1196-1199,  and  many  cases  there  cited. 
Now,  the  burden  of  proving  that  Grimm  had  knowledge, 
or  should  have  known,  of  the  risks  to  which  he  was  ex- 
posed, rested  upon  the  defendant  company.     There  is  no 
proof,  and  the  record  is  silent,  as  to  the  conduct  of  the 
deceased  immediately  prior  to  his  appearance  at  the  Selbj 
residence  on  the  morning  in  question.    If  we  take  as  true 
the  foreman's  version  of  the  conversation  that  he  informed 
deceased  that  the  disturbance  was  due  to  crossed  wires 
on  Forty-Ninth  street,  still  the  record  does  not  disclose 
what  examination  Grimm  made  of  the  wires  along  Porty- 
Ninth  street  to  discover  a  cross  before  proceeding  to 
Selby's  residence.     The  city  electrician,  a  man  of  consid- 
erable experience,  made  an  examination  of  the  wires  along 
Forty-Ninth'  street  after  Grimm  was  killed,  and  testified 
that  he  could  barely  see  the  crossed  wires  among  the 
branches  of  the  trees.    For  all  that  the  evidence  discloses, 
Grimm  may  have  made  an  examination  of  the  wires  on 
Forty-Ninth  street,  and  failed,  in  the  exercise  of  due  care, 
to  discover  the  crossed  wires,  which  could  barely  be  seen 
among  the  branches  of  the  trees.    If  Grimm  had  been  in- 
formed of  the  contact  of  the  wires,  he  certainly  had  the 
highest  motives  for  making  such  an  examination,  for  his 
life  depended  upon  such  caution  being  taken.     The  com- 
pany did  not  prove  that  he  failed  to  make  such  an  exami- 
nation, or  was  aware  of  the  crossed  wires,  or  did  not  use 
ordinarv  care  to  discover  them.     In  view  of  the  natural 
instinct  of  self-preservation  and  the  disposition  of  men 
to  avoid  personal  harm,  the  jury  were  justified  in  pre- 
suming that  plaintiff's  intestate  was  in  the  exercise  of 
ordinary  care,  and  had  made  a  prudent  examination  of  the 
wires  on  Forty-Ninth  street,  and  failed  to  discover  the 
wires  in  contact  among  the  branches  of  the  trees.    If  this 
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is  true,  then  deceased  did  not  know  that  Selby^s  incandes- 
cent lamp  was  charged  with  the  deadly  current  of  2,300 
volts  of  electricity.  "In  the  absence  of  evidence  conclu- 
sively  establishing  assumption  by  a  servant  of  the  risk  of 
his  employment,  the  fact  that  the  servant  did  not  establish 
affirmatively  that  he  had  no  knowledge  of  the  risk,  and 
therefore  did  not  waive  it,  will  not  prevent  a  finding  that 
he  was  not  chargeable  with  knowledge."  Dowd  v.  Netc 
York,  O.  d  W.  R.  Co.,  63  N.  E.  541  (170  N.  Y.  459). 

Another  view  of  the  evidence,  one  very  unfavorable  to 
defendant,  may  be  reasonably  taken.     Defendant's  fore- 
man testified,  as  stated  in  our  former  opinion,  that  he  told 
fxrimm  "that  in  all  probability  there  was  a  cross  between 
the  primary  and  secondary  wires  on  Forty-Ninth  street, 
that  he  should  look  carefully  along  Forty-Ninth  street  as 
the  trees  were  pretty  thick  there,  and  that  the  trouble  in 
all  probability  would  be  found  at  that  point."    No  living 
p(Tson   can   either  corroborate  or  refute  the  foreman's 
testimony  as  to  this  conversation.     If,  as  this  witness 
testified,  he  knew  that  the  high  and  low  potential  wires 
were  in  contact,  ordinary  prudence  would  dictate  that  he 
should  have  informed  not  only  Grimm,  but,  further,  that 
he  should  have  warned  the  Selby  family,  or  inmiediately 
cut  off  the  death  dealing  current,  not  necessarily  for  the 
protection  of  Grimm,  but  for  the  protection  of  the  com- 
l)any's  patrons  and  the  public  generally.    It  would  not  be 
an  unreasonable  inference  for  the  jury  to  draw  from  the 
evidence  that  defendant's  foreman  never  instructed  Grimm 
as  he  said  he  did,  but  sent  him  forth  on  his  fatal  mission 
without  warning,  and  to  deal  with  dangers  he  never  as- 
sumed.   Morrison,  an  electrician  with  greater  experience 
than   Grimm,   was  fully   conversant  with  all   the  facts 
(communicated  to  defendant  by  the  Selbys,  and  not  until 
Grimm's  death  did  he  think  that  the  disturbance  was 
caused  by  contact  of  the  high  and  low  potential  wires. 
We  also  have  the  testimony  of  Mr.  Michaelson,  a  fair  wit- 
ness, and  an  experienced  electrician,  to  the  effect  that 
knowledge  of  the  shock  to  the  Selby  boy  would  not  indi- 
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cate  to  an  electrician  that  the  lamp  where  the  shock  was 
received  was  extra  dangerous,  but  quite  the  contrary,  as 
the  boy  survived.  How  the  facts  known  and  communi- 
cated by  Mr.  Selby  would  indicate  to  the  defendant's  fore- 
man that  there  was  contact  of  high  and  low  potential 
wires,  and  thereby  give  him  occasion  to  communicate  such 
facts  to  Grimm,  was  undoubtedly  not  explained  to  the  sat- 
isfaction of  the  jury,  and  has  not  been  explained  to  our 
satisfaction.  In  our  former  opinion,  we  erred  in  reciting 
this  conversation  as  an  established  fact  in  the  case,  but 
this  was  not  prejudicial  to  the  defendant. 

Our  attention  is  called  to  cases  which,  it  is  claimed, 
are  in  conflict  with  the  conclusion  we  have  reached.    The 
principal  authority  cited  is  Bell  Telephone  Co,  v.  Dethard- 
ing,  148  Fed.  371,  wherein  it  was  held:  "Plaintiff's  in- 
testate was  employed  by  defendant  telephone  company  as 
a  ^trouble  finder,'  and  was  sent  by  his  superior,  in  the  line 
of  his  duty,  to  ascertain  the  cause  of  the  failure  of  a  tele- 
phone to  work  properly,  which  was  unknown.    In  climbing 
a  cable  pole  his  hand  came  in  contact  with  a  guy  wire, 
from  which  he  received  an  electric  shock,  which  cause*l 
him  to  fall,  and  he  was  killed.     From  the  effects  of  a 
storm  on  the  previous  night,  or  from  some  other  cause  not 
shown,  the  telephone  wires  leading  from  the  pole  had 
sagged  across  electric  light  wires,  and  had  become  heavily 
charged  with  electricity,  and  also  charged  the  guy  wire. 
Held,  That  the  risk  from  such  danger  was  one  known  to 
and  assumed  by  plaintiff's  intestate  as  one  necessarily  in- 
cidental to  his  employment,  and  that  there  could  be  no 
recovery  from  the  defendant  for  his  death."     This  case, 
at  first  thought,  would  seem  decisive  of  the  one  in  hand ; 
but,  when  we  bear  in  mind  that  in  the  case  cited  there* 
was,  as  expressly  stated  by  the  court,  no  "lack  of  diligence 
on  the  part  of  the  defendant  below  shoAvn,"  and  apply  tlio 
rule  established  in  this  state  that  "a  servant  generally 
does  not  assume  the  risk  of  dangers  due  to  his  master's 
negligence"  (Chirar/o,  ff.  /.  d  P.  R.  Co.  v.  McCartyy  49  Neb. 
29 
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475),  we  are  constrained  to  hold  that  plaintiff 's  intestate 
did  not,  as  a  matter  of  law,  assume  the  risk  due  to  defend- 
ant's negligent  construction  of  its  electric  wires.  See 
Belvidere  G.  &  E.  Co.  v.  Bayer,  122  111.  App.  116 ;  Chicago, 
8.  W.  d  L.  Co.  V.  Hyslop,  227  111.  308. 

We  now  come  to  the  other  question  presented  for  further 
discussion.  It  is  unnecessary  here  to  repeat  what  was 
said  in  the  fourth  division  of  our  former  opinion.  Addi- 
tional authorities  have  been  cited,  and  examined,  and  are 
found  not  to  require  the  overruling  of  our  former  pro- 
nouncement on  the  question  of  contributory  negligence. 
This  case  is  clearly  distinguishable  from  cases  like  Citizens 
Telephone  Co.  v.  Westcott,  99  S.  W.  (Ky.)  1153,  and 
Johnston  v.  New  Omaha  T.-H.  E.  L.  Co.^  78  Neb.  27,  and 
must  be  classed  with  those  like  Predmore  v.  Consumers 
L.  d  P.  Co.,  99  App.  Div.  (N.  Y.),  551,  and  Belcidcre  G. 
d  E.  Co.  V.  BOycr,  supra.  In  the  first  class  the  courts 
held,  for  obvious  reasons,  that  the  injured  party  knew  of, 
and  deliberately  placed  himself  in,  a  position  to  receive 
an  electric  shock,  and  hence  could  not  recover.  In  the 
latter  class  experienced  electricians  knew  that  others  had 
received  shocks  from  electric  fixtures  not  resulting  fatally, 
and  after  knowing  the  effect  of  contact  therewith  at- 
tempted to  adjust  the  difficulty,  and  were  killed.  Such 
circumstances  do  not  so  clearly  establish  contributory 
negligence  as  to  remove  the  question  into  the  realm  of 
undebatable  fact  and  require  a  peremptory  instruction  to 
the  jury.    See  authorities  cited  in  former  opinion. 

In  Belvidere  G.  d  E.  Go.  v.  Boyer^  supra,  the  company 
was  engaged  in  running  an  electric  plant  in  the  city  of 
Belvidere.  Deceased,  a  man  of  considerable  expericmce 
with  electric  machinery,  was  its  engineer  and  had  charge 
of  the  building  and  the  machinery  and  the  men  employed 
therein,  and,  when  repairs  were  to  be  made  in  the  room, 
he  made  them  or  saw  that  they  were  made.  Another  em- 
ployee, one  Tynan,  received  a  shock  from  a  wire  on  which 
a  light  was  suspended.  The  shock  rendered  him  uncon- 
scious for  a  time.    Deceased  said  he  would  take  the  wire 
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down  so  no  one  else  would  get  hurt.    He  was  warned  by 
the  employee  who  had  received  the  shock,  but  went  into 
the  room  where  the  light  was,  and  the  only  eye-witness  to 
the  accident  says  he  saw  him  attempt  to  take  down  the 
extension,  and  it  seemed  to  draw  him  right  up.     He  was 
reaching  for  the  plug — he  knew  enough  not  to  take  hold  of 
the  wire — but  he  was  killed.    The  wire  was  intended  for 
and  usually  carried  but  110  volts.    Unknown  to  deceased 
the  wire  had  come  in  contact  outside  of  the  building  with 
another  wire  carrying  1,100  volts.     In  the  opinion  the 
court  said:  "While  the  proof  shows  men  had  received 
shocks  from  the  wire  that  caused  Boyer's  death  two  or 
three  days  before  his  death  occurred,  and  that  Boyer  knew 
of  this,  it  further  shows  the  shocks  were  not  of  a  serious 
nature  before  the  one  received  by  Tynan,  and,  further, 
that  the  conditions  which  caused  these  shocks  to  the  men 
were  not  known  to  any  one  whose  employment  was  insid(» 
the  building  until  after  Boyer's  death.     The  fact  that 
persons  handling  the  wire  received  slight  shocks  might 
indicate  that  the  insulation  on  the  wires  was  worn  and 
defective  without  apprising  one  of  the  fact  that  they  had 
come  in  contact  with  a  wire  outside,  which  was  carrying 
a  powerful  current."    The  court  left  the  determination  of 
the  question  of  contributory  negligence  to  the  jury,  and 
said  in  the  syllabus :  "In  determining  whether  one  who  has 
lost  his  life  by  an  accident  has  been  guilty  of  contributory 
negligence,  it  is  only  proper  to  consider  his  acts  in  con- 
nection   with    conditions    as    they    appeared    and    were 
known  at  the  time  of  the  accident,  and  conditions  not 
known  to  exist  until  after  his  death  should  be  rejected." 
See,  also,  Chicago^  8.  W.  &  L.  Go.  v.  Hyslop,  supra. 

While  the  questions  presented  by  the  record  before  ns 
are  not  free  from  diflftculty,  we  think  the  facts  are  such 
that  reasonable  men  would  differ  as  to  the  proper  inference 
to  be  drawn.  This  being  true,  the  district  court  was  not 
in  error  in  submitting  the  case  to  the  jury. 

We  therefore  recommend  that  our  former  judgment  of 
aifirmaDce  be  adhered  to. 

DUFFIB  and  Goon^  CO.,  concur. 
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By  the  Court :  For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  affirmance  heretofore  entered  is 

adhered  to. 

Affirmed. 


Sturgis,  Oobnish  &  BuEN  Company,  appbllkb,  v.  Mabtin 

B.   MUiLEB  ET  AL.,  APPBLLANTS. 
Filed  June  22,  1907.    No.  14,873. 

1.  Judgment:  Joint  Debtdbs.    In  this  state  a  Judgment  1b  not  consid- 

ered an  entirety  unless  the  interests  of  the  Judgment  debtors  are 
inseparable. 

2.  — — :  Vacation.    The  vacation  of  a  Judgment  against  one  Judg- 

ment debtor  whose  interests  are  inseparable  ipso  facto  yacates  it 
as  to  other  Judgment  debtors. 

3. :  :  Pbincipal    and    Subett.    A    Judgmeiht     rendered 

against  one  defendant  as  principal  and  others  as  sureties  was 
set  aside  as  to  the  principal  on  his  motion.  Held,  That  the  inter- 
ests of  the  judgment  debtors  were  inseparable,  and  that  the 
vacating  of  the  Judgment  as  to  the  principal  v.acated  it  ip%o  facto 
as  to  all  parties. 

APPBAii  from  the  district  court  for  Seward  county: 
Benjamin  P.  Good,  Judge.    Affirmed. 

Smyth  &  Smith,  O^Neill  d  Gilbert,  M.  D.  Carey  and 
Landia  &  Schick,  for  appellants. 

Norval  Bros,  and  Jefferis  d  Howell,  contra. 

Epperson,  C. 

On  May  11, 1900,  Prank  Sturgis  obtained  a  judgment  in 
the  district  court  for  Douglas  county  against  Martin  B. 
Miller,  the  Hinman  Improved  Can  Company,  and  the  Helm 
Building  &  Supply  Company  upon  a  bill  of  exchange.  In 
conformity  with  the  findings  of  the  court,  the  judgment 
was  entered  against  the  Hinman  company  as  principal 
and  the  Helm  company  and  Miller  as  sureties.    Ten  dajs 
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later,  and  during  the  same  term  of  court,  the  Hinman 
company  filed  a  motion  to  set  aside  the  judgment  as  to  it 
because  of  the  absence  of  its  attorney  at  the  time  of 
trial.  On  consideration  of  this  motion,  the  court  ordered 
"that  the  judgment  heretofore  entered  in  this  cause  on 
the  11th  day  of  May,  1900,  ^against  this  defendant,  the 
Hinman  Improved  Can  Company,  be,  and  the  same  is 
hereby,  set  aside,  vacated  and  held  for  naught,  and  the 
execution  heretofore  issued  be  recalled  and  vacated,  and 
the  said  cause  be  set  down  for  trial  at  the  present  term  of 
court/^  The  record  discloses  that  the  trial  was  entered 
into  in  May,  1900,  and  that  on  December  7,  1900,  the 
court  made  a  finding  in  favor  of  the  plaintiff  as  against 
the  Helm  company,  but  against  the  plaintiff  as  to  the 
Hinman  company.  Upon  these  findings,  the  action  as  to 
the  Hinman  company  was  dismissed  and  a  judgment 
rendered  against  the  Helm  company  for  the  amount  of  the 

debt. 

Plaintiff  herein,  as  assignee  of  the  judgment  creditor, 
brought  this  action  in  the  district  court  for  Seward 
county  against  the  defendants,  who  constitute  the  Helm 
company,  a  partnership  firm,  to  subject  their  property 
to  the  Douglas  county  judgment  of  December  7,  1900. 
The  validity  of  that  judgment  is  assailed  on  the  ground 
that  the  judgment  of  May  II,  1900,  was  not  set  aside  as 
to  the  Helm  company,  and  the  court  had  no  jurisdiction 
over  it  in  the  proceeding  of  its  codefendant  for  a  new 
trial.  The  language  of  the  order  of  the  court  vacating  the 
judgment  against  the  Hinman  company,  above  set  out, 
did  not  expressly  vacate  the  judgment  against  the  Helm 
company.  The  question  at  issue  is :  Did  such  order  ipso 
facto  set  aside  the  judgment  as  to  all  the  debtors,  or  was 
the  moving  defendant  alone  released?  If  the  judgment 
of  May  11,  1900,  remained  in  full  force  against  the  Helm 
company,  the  judgment  subsequently  rendered  is  void, 
and  the  plaintiff's  present  action  must  fail. 

In  this  state  a  judgment  obtained  against  a  principal 
and  a  surety  is  considered  a  joint  judgment    See  Forney 
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r.  Hamilton  County,  54  Neb.  797,  and  cases  eitc^.     But 
this  does  not  mean  that  such  judgment  is  an  entirety. 
There  are  jurisdictions  holding  that  a  judgment  obtained 
against  two  or  more  parties  is  an  entirety,  and  therefore 
if  void  as  to  one  is  also  void  as  to  all.     Hence,  in  those 
jurisdictions,  the  setting  aside  of  a  judgment  ss  to  one 
cf  the  parties  ipso  facto  worked  the  same  relief  as  to 
the  others.   1  Freeman,  Judgments  (4th  ed.),  sec.  136;  1 
Black,  Judgments  (2d  ed.),  sec.  211.    "At  common  law  a 
judgment  was  regarded  as  an  entire  thing,  and  being  an 
entirety  it  has  been  held  repeatedly  that  it  could  not  be 
affirmed  as  to  one  or  more  defendants,  and  reversed  as  to 
others.    It  must  either  be  affirmed  as  a  whole  or  reversed 
as  a  whole.'^    Hartley  &  Welch  v.  Donoghue,  59  Md.  239. 
Relief  may  be  obtained  against  one  or  more  of  several 
parties  sued  jointly  and  the  action  dismissed  as  to  the 
others.    A  judgment  may  be  sustained  as  to  one  party  and 
reversed  as  to  another.    One  judgment  debtor  may  appeal, 
and,  unless  his  interests  are  inseparably  connected  with 
another  judgment  debtor,  the  relief  granted  on  his  suit  to 
reverse  will  not  affect  the  original  judgment  as  against 
his  codebtors.     Section  429  of  the  code  provides:  "Judg- 
ment may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  de- 
fendants; it  may  determine  the  ultimate  rights  of  the 
parties  on  either  side,  as  between  themselves,  and  it  may 
grant  to  the  defendant  any  affirmative  relief  to  which  he 
may  be  entitled.    In  an  action  against  several  defendants, 
the  court  may  in  its  discretion  render  judgment  against 
one  or  more  of  them,  leaving  the  action  to  proceed  against 
the  others,  whenever  a  several  judgment  may  be  proper. 
The  court  may  also  dismiss  the  petition  with  costs,  in 
favor  of  one  or  more  defendants,  in  case  of  unreasonable 
neglect  on  the  part  of  the  plaintiff  to  serve  the  summons 
on  other  defendants,  or  to  proceed  in  the  cause  against 
the  defendant  or  defendants  served."    Section  594  of  the 
code  provides  in  part:  "When  a  judgment  or  final  order 
shall  be  reversed  either  in  whole  or  in  part  in  the  supreme 
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court,  the  court  reversing  the  sauie  shall  proceed  to  render 
such  judgment  as  the  court  below  should  have  rendered, 
or  remand  the  cause  to  the  court  below  for  such  judg- 
ment." In  Polk  V,  Covell,  iS  Neb.  884,  it  was  held  that 
"one  of  several  defendants. having  separate  and  distinct 
defenses  may  prosecute  an  appeal  from  the  county  court 
to  the  district  court,  without  joining  his  codefendants." 
In  the  ease  cited  two  defendants  were  sued,  one  as  prin- 
cipal and  the  other  as  surety.  Separate  answers  were 
filed,  and  upon  trial  judgment  was  rendered  against  both. 
The  alleged  surety  alone  appealed,  and  his  right  to  thus 
prosecute  an  appeal  was  challenged.  In  the  opinion  this 
court  quotes  from  McHvgh  v.  Smiley,  17  Neb.  626,  as 
follows:  "The  rule  as  to  appeals  appears  to  be  this,  that 
when  the  action  is  against  several  defendants  who  have 
distinct  and  separate  defenses  the  judgment  as  to  one 
defendant  in  a  proper  case  may  be  appealed;  in  which 
case  it  will  only  be  necessary  to  take  up  so  much  of  the 
record  as  pertains  to  his  case.  Where,  however,  the  in- 
terests of  the  parties  are  inseparably  connected,  an  appeal 
win  take  up  the  case  as  to  all."  In  Western  Cornice  & 
Mfg,  Works  v.  Leave incorthy  52  Neb.  418,  it  was  held: 
"In  an  appeal,  that  the  final  adjudication  may  affirm 
the  decree  of  the  trial  court  in  some  particular  or  par- 
ticulars, as  to  the  rights  of  one  appellant,  does  not  neces- 
sitate the  affirmance  of  the  decree  as  an  entirety  and 
against  all  appellants."  This  rule  was  applied  in  a  case 
where  all  defendants  jointly  prosecuted  an  appeal.  In 
Stahnka  v.  Kreitle,  66  Neb.  829,  the  judgment  of  the  lower 
court  was  reversed  as  to  some  of  the  defc^ndants  and 
affirmed  as  to  others  in  an  action  for  damages  caused  by 
the  liquor  traffic.  In  Morrissey  v.  Schindler,  18  Neb.  672, 
it  is  said :  "A  plaintiff  having  sued  several  defendants  in 
an  action  ex  contractu,  must  in  general  have  recovered 
against  them  all  or  be  nonsuited  upon  the  trial.  See 
Chitty's  Pleadings,  vol.  1,  51.  But  all  of  this  is  changed 
by  the  code,  and  it  may  be  said  that  the  necessity  for  a 
reform  in  the  system  of  practice  which  resulted  in  the 
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new  system  of  pleading  and  practice  in  New  York  and 
other  states,  including  our  own,  was  more  sharply  illus- 
trated in  the  provisions  of  the  common  law  above  stated 
than  in  any  other."  Hastings,  C,  speaking  for  the  court, 
in  Sutherland  v.  Holliday,  65  Neb.  9,  says :  "  'At  common 
law,  where  several  defendants  are  sued  jointly  in  an  action 
ew  contractu^  the  plaintiff  must  have  judgment  against 
all  of  the  defendants  who  are  before  the  court  ♦  ♦  ♦ 
or  he  can  have  judgment  against  none.'  11  Ency.  PL  &  Pr. 
847.  Long  v.  Clapp^  15  Neb.  417,  is  an  action  on  an  alleged 
joint  warranty  of  certain  sheep.  There  was  evidence  of 
the  contract  only  against  one  defendant.  Verdict  and 
judgment  were  against  both,  and  a  joint  petition  in  error 
was  held  bad  because  under  section  429  of  the  code  of 
civil  procedure,  judgment  against  part  of  the  defendants 
was  authorized,  and  it  could  not  be  set  aside  as  to  both. 
In  Roggenkamp  v.  Har greaves ^  39  Neb.  540,  it  was  held 
that  a  judgment  might  properly  be  rendered  against  one 
of  two  defendants  sued  on  an  account  as  partners.  In 
Ohio,  whence  Nebraska  took  this  section  429,  it  has  been 
lield  to  authorize  a  judgment  against  part  of  the  defend- 
ants sued  jointly  on  a  joint  contract.  Lampkin  t?.  Ghisotn, 
10  Ohio  St.  450;  Rohy  v.  Rainsherger,  27  Ohio  St.  674, 
676;  Humphries  v.  Huff  man j  33  Ohio  St.  395.  In  New 
York,  under  a  quite  similar  and  only  slightly  broader 
statute,  it  has  been  uniformly  held  that  the  rule  in  suits 
upon  contracts  is  precisely  the  same  as  in  torts — ^that  all 
or  any  of  the  defendants  may  be  found  liable.  Brumskill 
V.  James,  11  N.  Y.  294;  Mcintosh  v.  Ensign,  28 *N.  Y.  169; 
Barker  v.  Cocks,  50  N.  Y.  689."  In  Cooper  v.  Speiser,  34 
Neb.  500,  where  the  interests  of  the  parties  were  separate 
and  distinct,  it  was  held  that  an  appeal  by  one  did  not 
bring  up  the  cause  as  to  both. 

A  different  rule  obtained  under  our  former  statute  in 
a  proceeding  to  review  the  judgment  of  the  lower  court  by 
petition  in  error.  Such  proceeding  was  in  the  nature  of 
an  independent  action.    All  parties  must  be  brought  into 
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the  appellate  court.    See  Farney  v.  Hamilton  County,  54 
Neb.  798,  and  cases  cited. 

The  foregoing  authorities  and  statutes  cited  have  es- 
tablished in  this  state  the  rule  that  a  judgment  is  not 
considered  an  entirety  unless  the  interests  of  the  judgment 
debtors  are  inseparable.    If  the  interest  of  the  defendants 
against  whom  the  judgment  of  iiay  11  was  rendered  was 
not  inseparable,  then  they  Avere  permitted  each  to  prose- 
cute his  own  defense  and  present  his  own  theory  indc*- 
pendently  of  the  other,  and  procure  a  new  trial  of  i\w 
issues  in  which  he  is  interested  without  affecting  the  lia 
bility  of  his  coclefendant.    Pie  would  have  the  same  right 
alone  to  move  in  the  court  rendering  the  judgnumt  af,  lu 
would  have  under  like  issues  to  appeal  from  an  inferior 
court  to  the  district  court.     But  with  inseparable  intc^*- 
ests,  proceedings  to  vacate  by  one  would  carry  the  entire 
case  with  it. 

It  will  be  obsen^ed  that  the  judgment  of  May  11,  1900, 
fixes  the  liability  of  the  Hinman  company  as  principal  and 
the  Helm  company  as  surety.  Plaintiff  cites  authorities 
to  the  effect  that  the  liability  of  a  surety  is  dependent 
upon  and  inseparable  from  the  interest  or  liability  of  the 
principal,  and  that,  when  joined  in  an  action  and  judg- 
ment rendered  against  them,  the  judgment  became  an 
entirety.  In  Yan  Renselaer  i\  Whiting^  12  Mich.  449,  it 
appears  that  Van  Renselaer  recovered  a  judgment  against 
John  L.  Whiting  and  J.  Tallman  Whiting.  The  latter 
moved  that  the  judgment  be  vacated  as  to  him,  and  the 
court  entered  the  following  order :  "A  motion  to  set  asidi* 
the  judgment  in  this  cause  having  been  argued  by  counsel, 
and  submitted,  and  the  court  having  duly  considered  the 
same,  it  is  ordered  that  said  motion  be,  and  the  same  is 
hereby,  granted  and  that  the  judgment  heretofore  entered 
in  this  cause,  be  and  the  same  is  hereby,  set  aside  and 
vacated,  as  to  the  defendant  J.  Tallman  Whiting."  In  re- 
viewing the  case  the  supreme  court  of  Michigan  said: 
"The  effect  of  vacating  the  judgment  as  to  J.  Tallman 
Whiting  was  to  vacate  it  as  to  the  other  defendant  also; 
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and  there  is  now  no  judgment  in  the  case.  The  parties 
have,  therefore,  now  all  the  rights  in  the  circuit  court 
which  they  would  have  in  any  case  of  the  vacation  of  a 
judgment."  In  WiJcox  v.  Raben,  24  Neb.  368,  it  is  held: 
*^Where,  in  an  action  in  the  county  court  against  the  prin- 
cipal and  sureties  on  a  promissory  note,  as  joint  makers 
thereof,  judgment  was  rendered  in  favor  of  the  plaintiff 
against  all,  and  the  principal  defendant  removed  the  cause 
to  the  district  court  by  appeal,  it  was  held  that,  as  the 
interests  of  the  defendants  were  inseparably  connected, 
he  appeal  brought  the  entire  case  to  the  district  court,  and 
I  hat  court,  upon  a  trial  resulting  in  favor  of  the  plaintiff, 
had  jurisdiction  to  render  judgment  against  all  the  de- 
fendants." In  the  opinion  it  w^as  further  said:  "I  think 
it  sufficiently  settled,  in  this  state  at  least,  that,  when* 
the  interests  of  the  parties  are  inseparably  connected  in 
an  action,  an  appeal  by  one  will  remove  the  cause  to  the 
appellate  court  for  all.  Lrpin  v.  Paine  &  Co.,  18  Neb.  629, 
and  cases  there  cited.  Durias  Wilcox  was  the  principal 
debtor  upon  the  note;  any  defense  mady  by  him  in- 
ured to  the  benefit  of  his  sureties,  and  therefore  the  appeal, 
even  if  taken  by  him  alone,  and  without  express  authority 
from  the  other  defendants,  removed  the  cause  into  the 
district  court  as  to  all." 

From  this  it  seems  that  the  interest  of  a  surety  was  so 
dependent  upon  and  inseparable  from  the  interests  of  his 
principal  that  a  proceeding  on  appeal  carried  with  it  the 
judgment  as  an  entirety,  giving  the  court  jurisdiction  over 
the  sureties  who  did  not  appeal.  This  case  was  cited 
with  approval  in  Polk  v.  Covell,  43  Neb.  884,  above  cited, 
where  it  was  held  that  an  appeal  by  an  alleged  surety 
did  not  remove  the  judgment  as  to  the  principal.  The 
reason  for  the  different  application  of  the  rule  seems  to  be 
that  a  surety  may  have  a  defense  which  cannot  avail  his 
principal,  such  as  a  denial  of  the  suretyship,  which  must  be 
determined  independently  of  the  principal's  liability.  In 
Polk  V.  Govell,  supra,  it  is  said :  "It  is  evident,  tjierefore, 
that  the  result  of  the  appeal  cannot  affect  the  liability  of 
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the  principal,  and  no  sufficient  reason  has  been  suggested 
for  holding  that  he  must  be  joined  as  a  party  in  order  to 
confer  jurisdiction  upon  the  district  court." 

It  is  true  that  by  the  judgment  of  December  7,  the 
alleged  principal  was  released  and  the  Helm  company  held 
as  principal  and  not  as  surety,  thereby  establishing  that 
the  relationship  of  principal  and  surety  never  in  fact 
existed;  and,  moreover,  making  it  now  appear  that  the 
interests  of  the  judgment  debtors  were  separable.  But 
their  relative  interests  cannot  be  determined  in  this  suit. 
Here  the  only  (juestion  for  determination  is  the  effect  of 
the  order  of  the  district  court  vacating  the  judgment  of 
May  11.  The  status  of  the  parties  as  then  existing  con- 
trols. They  were  adjudged  jointly  liable  to  the  plaintiff 
in  the  judgment  decreeing  the  Helm  company  a  surety, 
thereby  binding  its  interests  inseparably  to  those  of  its 
codefendant.  This  being  their  status,  the  vacating  of  the 
judgment  against  the  Hinman  company  ipso  facto  vacated 
it  as  to  all,  and  the  court  retained  jurisdiction  over  all  the 

defendants. 

\Ve  think  the  learned  trial  court  reached  the  right  con- 
clusion in  this  case,  and  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

DuFFiE  and  Goon,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Shelton  Implement  Company,  appellant,  v.  Pabix)b 
Furniture  &  Mattress  Compant  et  al.,  appellees. 

Piuo)  June  22.  1907.    No.  14,888. 

Trover:  RmmBW.  The  nilings  of  the  trial  court  upon  Instructloiiui 
tendered  and  upon  the  admission  and  rejection  of  eyldence 
examined,  and  held  without  error. 
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Appeal  from  the  district  court  for  Buffalo  county : 
Bruno  O.  Hostetlbr,  Judge.    Affirmed. 

E.  G.  Callins,  for  appellant. 

J.  F.  Walker,  Earner  &  Earner  and  O.  A.  Robinson, 

contra. 

Epperson,  O. 

The  defendant  Parlor  Furniture  &  Mattress  Company 
lield  a  jiidj^nient  against  Washburn  &  Company,  and  on 
January  11,  1904,  issued  an  execution  thereon,  under 
wiiich  the  defendant  Oliver,  a  constable,  seized  a  stock  of 
floods  as  the  propi  rty  of  the  judgment  debtor.  On  Janu- 
iry  28  the  judgment  was  vacated  on  motion  of  the  debtor 
:md  the  execution  recalled.  The  creditor  secured  a  writ  of 
attachment,  which,  on  the  same  day,  was  levied  upon  the 
same  property  by  the  constable.  The  plaintiff  sued  the 
Parlor  Furniture  &  Mattress  Company,  the  constable,  and 
his  bondsmen  for  conversion  of  the  goods,  claiming  that  it 
bought  the  goods  from  the  debtor  on  January  11,  1904, 
in  consideration  of  rent  payable  to  plaintiff  under  a  lease 
expiring  December  31,  1904.  Defendants  prevailed  in  the 
lower  court,  and  plaintiff  appeals. 

The  court  refused  the  third  instruction  requested  by 
plaintiff,  which  was  in  substance  that  it  was  the  duty 
of  the  officer  to  return  the  property  to  the  debtor  or  his 
assigns  upon  a  recall  of  the  execution,  and,  if  the.  transfer 
to  plaintiff  was  found  to  be  valid,  then  their  verdict  should 
be  for  plaintiff.  This  instruction  is  not  objectionable, 
Imt  it  was  unnecessary,  as  the  court  instructed  the  jury 
that,  if  they  found  the  plaintiff  was  the  owner  of  the  goods 
when  the  writ  of  attachment  was  levied,  their  verdict 
should  be  for  the  plaintiff. 

Plaintiff  alleges  error  in  the  admission  in  evidence  of 
the  writ  of  attachment  and  the  affidavit  for  attachment. 
As  the  pleadings  admitted  the  levy  of  the  attachment,  this 
error  was  without  prejudice. 


r 
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On  cross-examination  Washburn,  manager  of  the  debtor 
company,  was  questioned  as  to  the  company's  indebtedness 
to  several  creditors.  This  we  consider  not  improper,  as 
the  witness  had  previously  testified  as  to  the  transfer  to 
plaintiff  and  as  to  the  value  of  the  stock.  The  cross- 
examination  brought  out  circumstances  tending  to  show 
the  good  faith  of  the  transfer. 

Plaintiff's  manager  was  asked  on  cross-examination  if 
he  rented  the  property  described  in  the  debtor's  lease  to 
another  in  September,  1904.  This  also  was  proper.  Plain- 
tiff contends  that  for  the  rental  of  1904  he  received  a  con- 
veyance of  the  goods  in  controversy.  The  objectionable 
evidence  tended  to  prove  plaintiff's  possession  of  the  leased 
premises,  and  thereby  to  disprove  the  exchange. 

Plaintiff  objected  to  the  introduction  of  all  evidence  by 
the  defendants,  contending  that  the  answers  did  not  stiitc^ 
a  defense.  The  answers  contained  a  general  denial  of 
plaintiff's  cause  of  action,  and  alleged  the  facts  relative^ 
to  the  Parlor  Furniture  &  Mattress  Company's  debt,  Uw 
execution,  attachment,  and  seizure  and  sale  of  the  goods, 
and  further  alleged  that  plaintiff's  pretended  purchase 
was  for  the  purpose  of  and  with  the  intent  to  hinder, 
delay  and  defraud  the  furniture  company.  The  general 
denial  was  sufficient  to  permit  the  introduction  of  the 
greater  portion  of  defendants'  evidence,  and  it  mostly  went 
to  the  fact  of  a  sale  to  plaintiff  of  the  goods  in  contro- 
versy. The  answer  as  a  whole  is  not  subject  to  plaintiff's 
objection. 

Plaintiff  also  contends  that  there  was  no  evidence  to 
support  a  finding  that  the  transfer  to  it  was  not  valid  and 
subject  to  the  lien  of  the  execution,  and  that,  having  been 
dissolved,  plaintiff's  title  became  absolute.  The  evidence 
does  not  support  plaintiff's  contention  that  he  bought  sub- 
ject to  the  execution.  On  the  contrary,  if  he  purc^hased  at 
all,  it  was  an  absolute  purchase  on  January  11,  1904,  th<» 
date  the  execution  was  levied.  The  evidence  was  all  di- 
rected to  this  transaction.  That  of  the  defendants  was  in 
part  to  the  effect  that  plaintiff  was  present  immediately 
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after  the  levy  and  made  no  claim  to  the  property  in  con- 
troversy, but  did  claim  a  few  goods  in  the  same  room,  and 
made  the  statement  that  he  did  not  have  any  claim  upon 
the  jgoods  in  controversy.  There  was  ample  evidence  to 
support  a  finding  that  there  was  not  a  valid  contract  of 
purchase  made  by  the  plaintiflf.  The  qu(*stions  involved 
were  properly  submitted  to  the  jury. 

Other  assignments  are  called  to  our  attention,  but  can- 
not be  considered  for  the  reason  that  no  exceptions  were 
taken,  or  the  alleg(»d  errors  were  not  called  to  the  atten- 
tion of  the  trial  court  in  the  motion  for  new  trial. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

DUFPIB  and  Good^  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


William  B.  Payne,  appellant,  v.  E.  J.  Ryan,  appellee 

Filed  June  22,  1907.    No.  14,879. 

1.  Municipal  Corporations:    Ordinances.    The   proyisions   of   section 

8755,  Ann.  St,  which  proyides  that,  "on  the  passage  or  adoption 
of  every  by-law  or  ordinance  ♦  ♦  •  by  the  council  or  board 
of  trustees,  the  yeas  and  nays  shall  be  called  and  recorded,"  are 
mandatory,  and  it  is  necessary  that  the  yeas  and  nays  should 
be  called  and  recorded  to  pass  or  adopt  an  ordinance. 

2.  Intoxicating  Liquors:  Licenses.    No  yalid  license  for  the  sale  of 

intoxicating  liquors  cau  be  granted  by  a  village  board  until  it  has 
adopted  a  yalid  ordinance  authorizing  the  issuance  of  a  license. 

Appeal  from  the  district  court  for  Fillmore  county: 
Leslie  G.  Hurd,  Judge.    Reversed. 

R,  M.  Proudfity  for  appellant. 

Charles  H.  Sloan,  F,  W.  Sloan,  J.  B.  Smith  and  J.  J. 
Burke,  contra. 
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Good,  O. 

E.  J.  Ryan,  the  appellee,  applied  to  the  village  board  of 
Exeter  for  a  license  to  sell  intoxicating  liquors  in  said 
village.  The  appellant,  William  B.  Payne,  filed  a  remon- 
strance. Hearing  was  had  before  the  board  of  trustees 
upon  the  petition  and  remonstrance,  which  resulted  in 
the  overruling  of  the  remonstrance  and  the  granting  of 
the  license.  Payne  thereupon  appealed  from  the  order  of 
the  village  board  to  the  district  court  for  Fillmore  county,  . 
where  upon  trial  judgment  was  entered  sustaining  the 
action  of  the  village  board  in  granting  the  license.  Prom 
this  judgment  of  the  district  court  Payne  prosecutes  his 
appeal  to  this  court. 

Among  other  grounds  of  remonstrance,  it  was  set  forth 
that  there  was  no  suflBicient  ordinance  in  Exeter  to  author- 
ize the  issuance  of  the  license.  On  the  hearing  before  the 
village  board,  the  record  of  the  proceedings  of  the  village 
board  in  attempting  to  pass  the  ordinance,  under  which 
the  liquor  license  was  granted,  was  offered  in  evidence. 
The  following  is  all. the  record  relating  to  the  passing  of 
the  ordinance  in  question:  "Ordinance  No.  70  was  then 
called  up  for  its  first  reading,  and  on  motion  carried  to  its 
st^cond  reading.  Costello,  Ragan,  Nye,  Robinson  and 
Bickel  voting  *yes.'  Ordinance  No.  70  was  then  read  a 
second  time,  and  on  motion  carried  was  ordered  to  pass  to 
third  reading.  Ordinance  No.  70  was  then  read  the  third 
time,  and  passed  and  approved  by  the  chairman  of  the 
board." 

Section  8755,  Ann.  St.,  provides:  "On  the  passage  or 
adoption  of  every  by-law  or  ordinance  *  *  *  by  the 
council  or  board  of  trustees,  the  yeas  and  nays  shall  be 
called  and  recorded;  and  to  pass  or  adopt  any  by-law, 
ordinance,  ♦  *  *  a  concurrence  of  a  majority  of  the 
whole  number  of  members  elected  to  the  council  or  trus- 
tees shall  be  required.''  The  language  of  this  statute  is 
clear  and  explicit,  and  leaves  no  doubt  in  the  mind  that  it 
te  mandatory,  and  that  the  provisions  of  the  statute  relat- 
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ing  to  the  calling  and  recording  of  the  yeas  and  nays  on 
the  passing  of  an  ordinance  must  be  strictly  complied  with. 
The  object  of  the  statute  is  to  require  that  a  record  shall 
be  made  and  kept  of  all  proceedings  by  which  an  ordi- 
nance is  passed  and  becomes  valid.  The  provisions  of  the 
statute  requiring  the  calling  of  the  yeas  and  nays  were 
made  that  there  might  be  no  doubt  that  the  requisite 
number  had  voted  for  the  passage  of  the  ordinance,  and 
the  provisions  requiring  the  recording  of  the  yeas  and 
nays  were  intended  to  require  an  indisputable  record  of 
the  necessary  action  in  passing  an  ordinance,  and  that  the 
public  might  have  the  opportunity  to  know  how  their  coun- 
cilnien  had  voted  upon  the  passage  of  any  given  ordinance. 
It  was  intended  to  avoid  any  reliance,  after  the  passage  of 
years,  upon  the  frailties  of  human  memory  to  sustain  the 
action  of  the  council  or  the  board  of  trustees  in  its  action 
in  adopting  or  passing  an  ordinance.  In  the  case  of  Pick- 
ton  V.  City  of  Fargo,  10  N.  Dak.  469,  in  considering  a 
statute  very  similar  to  the  one  above  referred  to,  it  is  said : 
"The  purpose  of  this  requirement  is  to  fix  individual  re- 
sponsibility upon  members  of  the  council,  and  to  do  so,  it 
is  (essential  that  the  journal  entries  shall  show  not  only 
the  number  of  votes  cast,  and  the  fact  that  the  yeas  and 
nays  were  called,  but  likewise  the  names  of  the  members 
voting  upon  the  passage  of  the  ordinance,  and  how  each 
voted — whether  yea  or  nay."  The  same  rule  is  announced 
in  Brophii  v.  Hyatt,  10  Colo.  223,  15  Pac.  399;  Town  of 
Olin  V.  Myers,  55  la.  209,  and  O'Neil  v.  Tyler,  3  N.  Dak. 
47.  In  the  present  case  the  record  discloses  that  the  yeas 
and  nays  were  not  recorded  upon  the  passage  of  the  ordi- 
nance, and  does  not  show  that  the  yeas  and  nays  were 
called.  Without  this  necessary  foundation  the  ordinance 
was  never  legally  passed  and  adopted,  and,  consequently, 
was  without  legal  force  and  eflfect.  In  State  v.  Andrews, 
11  Neb.  523,  it  was  held  that  "the  traflBc  in  liquors  within 
the  limits  of  cities  and  villages  can  only  1)e  carried  on 
under  ordinances  duly  passed  by  the  corporate  authorities 
thereof.    Until  this  is  done,  no  application  can  be  made 
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and  no  other  step  taken  toward  the  procurement  of  a 
license  to  sell  liquors  within  the  limits  of  such  corpora- 
tions." It  follows  that  the  board  of  trustees  was  without 
l^al  authority  to  grant  the  license. 

Appellee  undertook  to  avoid  the  force  of  the  record 
of  the  board  of  trustees  relating  to  the  attempted  passage 
of  the  ordinance  in  question.  Several  days  after  the  hear- 
ing before  the  village  board,  and  after  it  had  ordered  the 
license  to  issue,  a  special  meeting  of  the  village  board  was 
called,  and  it  procee<led  to  enter  a  nunc  pro  tunc  order, 
whereby  it  caused  a  record  to  be  made  supplying  the 
omissions  in  the  record  relative  to  the  passage  of  the  ordi- 
nance in  question,  notwithstanding  that  15  years  had 
elapsed  since  the  attempted  passage  of  the  ordinance.  It 
may  well  be  doubted  whether  or  not  the  village  board  had 
such  power.  But,  granting  that  it  had  such  power,  still 
we  do  not  think  that  it  could  aflfect  the  decision  in  the 
present  case,  for  the  reason  that  this  record,  as  amended, 
was  not  and  could  not  have  been  offered  in  evidence  upon 
the  hearing  of  appellee's  petition  for  a  license.  It  was  not 
and  could  not  have  been  incorporated  into  the  transcript 
of  the  proceedings  of  the  board  upon  such  hearing.  It 
was,  in  fact,  brought  to  the  attention  of  the  district  court 
by  a  motion  suggesting  a  diminution  of  the  record,  and  the 
district  court,  over  the  appellant's  objections,  permitted 
the  appellee  to  file  a  supplemental  transcript  showing  the 
entry  of  the  nunc  pro  tunc  order  made  by  the  board  of 
trustees.  Although  the  trial  court  permitted  this  addi- 
tional transcript  to  be  incorporated  into  the  original 
transcript,  it  did  not,  in  fact,  constitute  any  part  of  the, 
hearing  upon  ihe  application  to  grant  the  license. 

Under  the  provisions  of  section  7153,  Ann.  St.,  it  is 
required  upon  an  appeal  to  the  district  court  from  the 
action  of  the  village  board  in  granting  a  license  that  the 
testimony  taken  upon  such  hearing  shall  be  transmitted 
to  the  court,  and  such  appeal  shall  be  decided  by  the  court 
on  such  evidence  alone.  Under  this  section  of  the  statute 
30 
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the  court  had  no  authority  to  consider  any  evidence  ex- 
cept that  which  was  adduced  upon  the  hearing.  Under  the 
evidence  offered  and  adduced  upon  the  hearing,  it  appears 
that  the  village  of  Exeter,  at  the  time  of  the  panting  of 
the  license,  did  not  have  any  village  ordinance  authorizing 
the  issuance  of  a  license,  and  that  the  village  board  was 
therefore  without  po\>'er  to  issue  the  license.  It  follows 
that  the  judgniont  of  the  district  court  should  be  reversed. 
We  therefore  recommend  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

DuFFiE  and  Eppkrson,  CO.,  concur- 
By  the  Court:    For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

BEV£RSKD. 


Emil  Wallbkr,  appellant,  v.  Mary  Jane  Caldwell 

et  al.,  appellees. 

Piled  June  22,  1907.    No.  14,882. 

1.  Limitation  of  Actions:  Debt,  Acknowledgment  of.  An  acknowl- 
edgment of  an  indebtedness  sufficient  to  toll  the  statute  of  limita- 
tions should  be  to  the  creditor  or  to  some  one  authorized  to 
represent  him. 

2. :  .    A  conveyance  of  real  estate  subject  to  a  mortgage 

indebtedness,  where  it  does  not  appear  that  the  grantee  assumed 
the  debt  or  retained  any  part  of  the  consideration  on  account  of 
such  indebtedness,  does  not  operate  to  stay  the  running  of  the 
statute  of  limitations. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Westoveb,  Judge.    Affirmed. 

W.  W.  Wood  and  G.  W.  Shields^  for  appellant 

O.  Patterson^  contra. 
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Jackson,  C. 

The  action  is  one  to  foreclose  a  real  estate  mortgage. 
The  trial  court  sustained  a  general  demurrer  to  the  peti- 
tion, and  the  plaintiflf  appeals. 

The  essential  facts  as  pleaded  are  that  on  October  1, 
£887,  August  Janson  gave  a  mortgage  on  the  land  involved 
to  secure  an  indebtedness  of  $525,  payable  October  1, 
1892.  The  note  secured  by  the  mortgage  provided  for  in- 
terest payable  semiannually.  Interest  was  paid  until 
April  1,  1891,  since  that  time  no  payment  of  either  prin- 
cipal or  interest  is  claimed.  On  September  7,  1900,  Au- 
gust Janson  conveyed  the  real  estate  to  Mary  Jane  Cald- 
well. One  recital  of  the  deed  is :  "Subject  to  a  mortgage 
of  |525  made  to  the  Farmers  Trust  Company."  On  No- 
vember 14,  1904,  Mary  Jane  Caldwell  conveyed  the  prem- 
ises to  the  defendant  Oscar  F.  Farnam.  The  deed  recited 
"Subject  to  mortgage."  This  action  was  commenced  June 
6,  1905,  more  than  ten  years  after  the  maturity  of  the 
note  secured  by  the  mortgage  and  the  payment  of  any  part 
of  the  indebtedness  secured  thereby,  so  that  the  action  to 
foreclose  the  mortgage  was  barred  by  the  statute  of  limi- 
tations, unless  there  is  something  in  the  transactions  be- 
tween Janson,  Mary  Jane  Caldwell  and  Farnam  that 
would  operate  to  toll  the  statute. 

It  is  provided  by  section  22  of  the  code :  "In  any  cause 
founded  on  contract,  when  any  part  of  the  principal  or 
interest  shall  have  been  paid,  or  an  acknowledgment  of  an 
existing  liability,  debt,  or  claim,  or  any  promise  to  pay  the 
same,  shall  have  been  made  in  writing,  an  action  may  be 
brought  in  such  case  within  the  period  prescribed  for  the 
same,  after  such  payment,  acknowledgment,  or  promise." 
It  is  the  contention  of  the  appellant  that  the  rectital  in 
the  deed  from  Janson  to  Caldwell  amounts  to  an  ac- 
knowledgment of  the  debt  and  operates  to  stay  the  run- 
ning of  the  statute.  The  question  has  never  been  adjudi- 
cated by  this  court,  and  must  bo  clotormined  from  the 
statute  and  legal  principles  involvo<l.    There  is  some  con- 
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flict  in  the  authorities  as  to  what  constitutes  a  sufficient 
<acknowled£rment  of  an  indebtedness  in  order  to  take  an 
action  out  of  the  statute  of  limitations,  but  the  rule  an- 
nounced by  Mr.  Justice  Brewer  in  Sibert  v.  Wilder,  16 
Kan.  176,  in  construing  a  statute  similar  to  our  own, 
appeals  strongly  to  our  sense  of  justice.  It  was  there  held 
that  an  acknowledgment  of  a  debt,  to  take  the  case  out 
of  the  statute  of  limitations,  must  not  be  made  to  a  mere 
:  stranger,  but  to  the  creditor  or  some  one  acting  for  or  rep- 
resenting him.  This  rule  was  followed  by  the  supreme 
court  of  the  United  States  in  Fort  Scott  v.  Hickman^  112 
U.  S.  150.  In  the  latter  case  it  was  held,  further,  that 
an  acknowledgment  cannot  be  r^arded  as  an  admission 
•of  indebtedness,  where  the  accompanying  circumstances 
are  such  as  to  repel  that  inference  or  to  leave  it  in  doubt 
whether  the  party  intended  to  prolong  the  time  of  legal 
limitation.  In  Nelson  v.  Becker,  32  Neb.  99,  this  court 
(quoted  with  approval  from  Hanson  v.  Towle,  19  Kan.  273, 
as  follows:  "A  mere  reference  to  the  indebtedness,  al- 
though consistent  with  its  existing  validity,  and  implying 
no  disposition  to  question  its  binding  obligation,  or  a 
suggestion  of  some  action  in  reference  to  it,  is  not  such 
an  acknowledgment  as  is  contemplated  by  the  statute. 
There  must  be  an  unqualified  and  direct  admission  of  a 
present  subsisting  debt  on  which  the  party  is  liable." 
We  are  of  the  opinion  that  the  allegation  in  the  petition, 
under  the  authorities,  is  not  sufficient  to  prevent  the 
running  of  the  statute. 

Another  contention  of  appellant  is  that  the  defendants 
acquired  title  subject  to  the  mortgage  and  are  now 
estopped  from  denying  its  validity.  There  are  many 
circumstances  under  which  this  rule  might  be  applied. 
Where  one  purchases  real  estate  subject  to  a  mortgage, 
and  as  a  part  of  the  consideration  assumes  and  agrees  to 
par  the  mortgage  debt,  or  where  the  amount  of  the  incum- 
brance is  shown  to  have  been  deducted  from  the  purchase 
price,  either  in  a  personal  transaction  between*  private 
parties  or  in  the  course  of  a  judicial  sale  where  the  pur- 
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chaser  gets  the  benefit  of  tlie  amount  of  an  ineumbrance 
d(*duoted  from  the  appraised  value  of  the  land,  such  pur- 
chasers are  estopped  from  denying  the  validity  of  the 
lien;  and  it  is  doubtless  true  that,  had  the  plaintiff  in- 
stituted this  action  after  the  purchase  of  the  premises 
by  Mary  Jane  Caldw(»ll,  prior  to  the  time  the  action  was 
barred  by  the  statute  of  limitations,  she  might  have  fceen 
estopped  from  assi^rting  an  invalidity  of  the  mortgage,  but 
that  is  not  the  question  in  the  case.  The  plaintiff  had  a 
valid  and  subsisting  right  of  action  when  Caldwell  ac- 
quired the  title.  Can  the  d(*fendants  avail  themselves  of 
a  defense  subseciuently  accruing  by  reason  of  the  statute 
of  limitations?  There  s(»ems  to  be  no  reason  why  they 
should  not  be  permitted  to  do  so.  The  allegations  of  the 
petition  do  not  show  that  the  purchaser  of  the  real  estate 
incumbered  by  the  mortgage  deducted  the  amount  of  the. 
mortgage  indebtedness  from  the  purchase  price,  op  that 
she  assumed  and  agreed  to  pay  it. 

We  conclude  that  the  judgment  of  the  district  court  was 
right  and  recommend  that  it  be  affirmed. 

Ames  and  Calkins,  CC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


William  T.  Young,  appellee,  v.  Lambert  C.  Kinney, 

appellant. 

Piled  June  22,  1907.    No.  14,891. 

1.  Evidence:  Declarations  Against  Interest.  The  admissions  and 
declarations  of  a  party  to  an  action  against  his  own  Interest, 
upon  &  material  matter,  are  admissible  against  him  as  original 
evidence,  and,  where  he  is  examined  as  a  witness  In  his  own 
behalf,  it  Is  unnecessary  to  lay  a  foundation  for  the  admission 
of  such  evidence  by  cross-examination. 
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2.  Trial:  Argument  of  CorxsEL.  Unwarranted  and  unreasonable 
assault  upon  the  character  and  integrity  of  witnesses  by  counsel 
in  the  argument  of  a  case,  which  tends  to  inflame  the  minds  of 
the  jurors  and  prevent  a  calm  and  dispassionate  consider&tiodi  of 
the  case,  constitute",  prejudicial  error. 

Appeal  from  the  district  court  for  Kimball  county: 
Hanson  M.  Grimes,  Judge.    Reversed. 

Wilcox  d  Hallifjan,  for  appellant. 

J.  J.  Kinney  and  Wright  &  Wright,  contra. 

Jackson,  C. 

This  is  an  action  in  replevin,  and  involves  the  owner- 
ship and  right  to  possession  of  a  horse.  The  plaintiff  had 
judgment,  from  which  the  defendant  appeals. 

This  action  was  tried  oriffinallv  in  the  countv  court, 
and  from  the. judgment  of  that  court  an  appeal  had  been 
taken  to  the  district  court.  In  the  district  court  the 
plaintiff,  as  a  witness  in  his  own  behalf,  testified  that  he 
liad  known  the  animal  in  dispute  from  the  time  it  was  a 
sucking  colt.  On  cross-examination  he  was  askc^i  if  he 
had  not  testified  at  the  trial  in  the  countv  court  that  the 
first  time  he  saw  the  animal  to  remember  him  was  when 
lie  was  two  years  old,  coming  three.  He  answered,  in 
(Effect,  that  he  did  not  remember.  On  behalf  of  the  defend- 
ant, the  county  judge  was  called  as  a  witness,  and  by  this 
witness  the  defendant  offered  to  prove  that  at  the  trial  in 
the  county  court  the  plaintiff  testifi(»d  that  the  first  time 
he  saw  the  animal  in  dispute,  that  he  remembered  of,  was 
when  the  animal  was  coming  two  or  three  years  old.  It 
was  objected  that  there  was  no  sufficient  foumlation,  and 
it  did  not  tend  to  impeach  the  plaintiff.  This  objection 
was  sustained,  and  a  proper  exception  taken.  In  sustain- 
ing  the  objection  to  the  introduction  of  this  evidence,  the 
trial  court  erred.  The  admissions  and  declarations  of  a 
party  to  an  action  against  his  own  interest,  in  a  material 
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matter,  may  be  proved  as  original  evidence,  and  it  is 
unnecessary  to  lay  any  foundation  in  the  cross-examina- 
tion of  such  party,  where  he  has  testified  in  his  own  behalf. 
Loire  V.  Vaughan^  48  Neb.  651;  Churchill  v.  White ^  58 
Neb.  22.  The  identity  of  the  horse  was  the  principal 
matter  in  controversy,  and  the  opportunity  of  the  plaintilBf 
to  acquire  a  knowledge  of  th^  animal  was  important  as 
tending  to  weaken  or  strengthen  his  testimony  by  means 
of  which  he  undertook  to  positively  identify  the  animal  as 
his  own. 

Another  assiemment  of  error  relates  to  the  misconduct 
of  counsel  for  the  plaintiff  in  the  argument  before  the  jury. 
It  is  unnecessary  to  set  out  the  remarks  of  counsel  at 
length. 

We  will  content  ourselves  by  saying  that  they  were  of 
such  character  that  the  jury  could  draw  no  inference,  ex- 
cept the  one  that  the  defendant  was  a  thief  and  was  keep- 
ing a  fence  for  a  pack  of  organized  thieves;  tliat  certain 
witnesses  on  behalf  of  the  defendant  were  perjured  wit- 
nesses and  testified  falsely  at  the  instance  of  the  defend- 
ant. Frequent  objections  were  interpose<l  by  counsel  for 
the  defendant  to  the  line  of  argument  pursued,  and  coun- 
sel for  plaintiff  was  frequently  cautioned  by  the  court  to 
confine  his  argument  to  a  legitimate  discussion  of  the 
issues.  The  record  discloses  no  facts  sufficient  to  justify 
this  unwarranted  assault  on  the  defendant  and  his  wit- 
nesses. In  an  argument  before  the  jury,  counsel,  of  course, 
are  permitted  to  draw  such  reasonable  inferences  from  the 
facts  as  the  evidence  will  justify;  but  unwarranted  and 
unreasonable  assaults  upon  witnesses  and  parties  are 
reprehensible,  and,  to  the  extent  that  they  tend  to  preju- 
dice a  jury  and  procure  a  verdict  under  the  influence  of 
passion  and  prejudice,  they  are  erroneous  and  will  not  be 
countenanced  by  the  courts.  Cleveland  Paper  Co.,  v. 
BankSy  15  Neb.  20;  Ashland  Land  d  Live  Stock  Go.  v. 
May,  51  Neb.  474 ;  Case  Threshing  Machine  Co.  v.  Meyers, 
78  Neb.  i585. 

On  account  of  these  errors,  it  is  recommended  that  the 
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judgment  of  the  district  court  be  reversed  and  the  cause 
remanded. 

Ames  and  Calkins^  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded* 

Reversed. 


Holt  County,  appellant,  v.  Daniel  J.  Ceonin  bt  al., 

APPELLEES. 

Filed  Jumc  22,  1907.    No.  14,894. 

County  Treasurer:  Deposit  of  Funds.  In  the  absefkice  of  bad  faith»  a 
county  treasurer  is  not  liable  for  depositing  county  funds  in  a 
legal  depository  in  excess  of  the  depository  bank's  pro  rata  share 
of  such  funds,  as  provided  by  section  18,  ch.  18,  art  III,  Comp. 
St.  1905,  unless  the  amount  of  such  deposit  exceeds  the  sum 
which  might  lawfully  be  deposited  under  the  provisions  of  sec- 
tion 20  of  the  same  chapter. 

Appeal  from  the  district  court  for  Holt  county :  James 
J.  Harrington,  Judge.    Afflrmed. 

Arthur  F.  Mullen,  for  appellant 
J.  A.  Donohoe,  contra. 

Jackson,  O. 

The  defendant  Daniel  J.  Cronin  was  treasurer  of  the 
plaintiff  county,  and  the  defendant  United  States  Fidelity 
&  Guaranty  Company  surety  on  his  official  bond.  The 
case  is  in  this  court  on  aa  appeal  from  the  judgment  of  the 
district  court  sustaining  a  demurrer  to  plaintiff's  petition 
and  dismissing  the  action. 

It  appears  from  the  petition  that  certain  banks  in  Holt 
county  had  been  properly  designated  as  depositories  of 
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the  funds  in  the  hands  of  tlie  defendant  treasurer  and 
were  qualified  as  such  depositories.     Among  the  banks 
so  designated  was  the  Elkhorn  Valley  Bank,  with  a  paid 
up  capital  of  $15,000.    This  bank  failed,  and  at  the  time 
of  the  failure  was  the  depository  of  $4,619.56.     It  is 
charged  in  the  petition  that  the  bank  was  insolvent,  and 
would  not  pay  to  exceed  60  per  cent,  of  its  indebtedness. 
The  theory  upon  which  the  petition  was  framed,  and  upon 
which  the  plaintiff  seeks  to  recover  against  the  treasurer 
and  his  bond,  is  that  at  the  time  the  doors  of  the  bank 
were  closed  the  dt^fendant  treasurer  had  on  deposit  in 
that  bank  a  sum  in  excess  of  the  pro  rata  share  of  tlie 
funds  of  the  county  to  whi(*h  it  was  entitled,  when  its 
capital  stock  was  considered  in  comparison  with  the  capi- 
tal stock  of  other  banks  which  were  legal  depositories  of 
the  county  funds.    County  depositories  are  created  undin* 
the  provisions  of  section  18,  ch.  18,  art.  Ill,  Comp.  St. 
1905.    By  this  statute  it  is  provided :  "The  county  treas- 
urer of  each  and  every  county  of  the  state  of  Nebraska 
shall  deposit,  and  at  all  times  keep  on  deposit  for  safe 
keeping,  in  the  state,  national  or  private  banks  doing 
business  in  the  county,  and  of  approved  and  responsibh/ 
standing,  the  amount  of  moneys  in  his  hands  collected  and 
held  by  him  as  such  county  treasurer.     Any  such  bank 
located  in  the  county  may  apply  for  the  privilege  of  keep- 
ing such  moneys  upon  the  following  conditions :    All  such 
deposits  shall  be  subject  to  payment  when  demanded  by  the 
county  treasurer  on  his  check,  and  by  all  banks  receiving 
and  holding  such  deposits,  interest  shall  be  paid  amount- 
ing to  not  less  than  two  (2)  per  cent,  per  annum  upon 
the  amount  so  deposited,  as  hereinafter  provided,   and 
subject  also  to  such  regulations  as  are  imposed  by  law,  and 
the  rules  adopted  by  the  county  treasurer  for  holding  and 
receiving  such  deposits.    It  shall  be  the  duty  of  the  county 
board  to  act  on  such  application  or  applications  of  any 
and  all  banks,  state,  national  or  private,  as  may  ask  for 
the  privilege  of  becoming  the  depository  of  such  moneys, 
as  well  as  to  approve  the  bonds  of  those  selected  incident 
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to  such  relation,  and  the  county  treasurer  shall  not  de- 
posit such  money  or  any  part  thereof,  in  any  bank  or 
banks,  other  than  such  as  may  have  been  so  selected  by  the 
county  board  for  such  purposes  if  any  such  bank  or  banks 
have  been  so  selected  by  the  county  board,  and  on  all 
deposits  he  may  make  in  any  bank  whatsoever,  interest 
shall  be  paid  at  a  rate  not  less  than  two  (2)  per  cent, 
per  annum;  and  where  more  than  one  bank  may  have 
been  so  selected  by  the  county  board  for  such  purpose,  he 
■  hall  not  give  a  preference,  to  any  one  or  more  of  them,  in 
i  lie  money  he  may  so  deposit,  but  shall  keep  deposited  with 
(»ach  of  said  banks,  such  a  part  of  said  moneys,  as  the  capi- 
tal stock  of  such  bank  is  a  part  of  the  amount  of  all  the 
capital  stock  of  all  the  banks  so  selected,  so  that  such 
moneys  may  at  all  times  be  deposited  with  said  banks 
jfro  rata,  as  to  their  capital  stock/'  It  is  also  provided  by 
section  20  of  the  same  chapter  that  for  the  security  of  the 
funds  so  deposited  the  county  treasurer  shall  require  all 
depositories  to  give  bonds  for  the  safe-keeping  and  pay- 
ment of  such  deposits  and  the  accretions  thereof,  and 
that  the  treasurer  shall  not  have  on  deposit  in  any  bank 
at  any  one  time  more  than  one-half  of  its  said  bond,  and 
the  amount  so  on  deposit  at  any  one  time  with  any  such 
bank  shall  not  exceed  50  per  cent,  of  the  paid  up  capital 
stock  of  such  bank.  The  bond  of  the  Elkhorn  Valley  Bank 
was  for  $15,000,  and,  except  as  controlled  by  the  provis- 
ions of  section  18  of  the  act  in  question,  the  treasurer 
might  lawfully  have  deposited  in  that  bank  the  sum  of 
|7,500,  a  sum  which  it  will  be  observed  is  in  excess  of  the 
amount  actually  on  deposit  at  the  time  the  bank  failed. 
The  sum  on  deposit  in  the  failed  bank  was  fl,134.74 
in  excess  of  the  pro  rata  share  to  which  it  was  entitled 
under  the  provisions  of  section  18,  so  that  the  question 
is  whether  the  defendant  treasurer  and  the  surety  on  his 
bond  are  liable,  under  the  allegations  of  the  petition,  to 
the  countv  for  that  excess. 

The  allegations  of  the  petition  with  reference  to  this 
deposit  are  as  follows:  "That  the  defendant  Daniel  J. 
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Cronin  unlawfully,  and  in  violation  of  the  depository  laws 
of  the  state  of  Nebraska,  and  in  violation  of  the  condi- 
tions of  his  official  bond  as  county  treasurer  of  the  county 
of  Holt,  had  on  deposit  in  said  bank  and  as  a  deposit  in 
said  bank  on  the  23d  day  of  November,  1904,  the  sum  of 
f  1,134.74  of  the  public  moneys  of  the  county  of  Holt,  that 
being  the  difference  between  the  amount  of  money  on 
deposit  in  said  bank  on  said  day  and  the  amount  to  which 
the  said  Elkhorn  Valley  Bank  was  entitled  to  have  on 
deposit  as  the  pro  rata  share  of  the  public  moneys  of  the 
county  of  Holt  therein  deposited  in  the  various  deposito- 
ries of  the  county  of  Holt ;  that  the  depositing  of  any  sum 
of  money  by  Daniel  J.  Cronin  as  county  treasurer  of  the 
county    of    Holt    in    any    depository    of   the   county    of 
Holt  to  exceed   the  pro   rata  share   of  said  bank   was 
and   is   illegal   and   unlawful,   and   that   the   depositing 
of  the  sum  of  |1,134.74  in  said  Elkhorn  Valley  Bank, 
which  amount  was  in  excess  of  the  legal  pro  rata  share  of 
said  Elkhorn  Valley  Bank  of  the  public  moneys  of  the 
county  of  Holt  then  on  deposit,  was  and  is  illegal  and  un- 
lawful ;  that  the  having  on  deposit  of  said  sum  in  the  Elk- 
horn Valley  Bank  on  the  23d  day  of  November,  1904,  was 
and  is  a  breach  of  trust  on  the  part  of  said  defendant 
Daniel  J.  Cronin,  and  a  violation  of  his  duties  as  county 
treasurer  of  the  county  of  Holt,  and  in  violation  of  the 
conditions  of  his  bond,  and  that  the  said  Daniel  J.  Cronin 
and  the  defendant,  The  United  States  Fidelity  &  Guar- 
antee Company,  are  liable  for  the  said  sum  of  |1,134.74 ; 
that  the  county  of  Holt  will  sustain  a  loss  by  reason  of 
said  illegal  and  unlawful  act  of  said  Daniel  J.  Cronin 
as  countv  treasurer  of  the  county  of  Holt  in  the  sum  of 
11,134.74."    We  do  not  wish  to  be  understood  as  holding 
that  a  county  treasurer  and  the  surety  on  his  official  bond 
might  not,  under  some  circumstances,  be  held  liable  for 
a  violation  of  the  provisions  of  section  18  of  the  statute 
under  consideration  with  reference  to  the  pro  rata  deposit 
of  the  county  funds  in  his  hands  according  to  the  capital 
stock  of  the  depository  banks,  but  we  do  not  think  that  the 
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allegations  of  the  petition  in  this  case  are  sufficient  to 
show  such  liability.  It  appears  from  the  petition  that  the 
Elkhom  Valley  Bank  was  located  at  O'Neill,  and  we  will 
take  judicial  notice  of  the  fact  that  that  city  is  the  county 
seat  of  Holt  county.  The  aggregate  of  the  funds  on  deposit 
in  the  several  depositories  of  the  county  at  the  time  that 
bank  failed  was  $47,277.57.  The  disbursement  of  the 
funds  by  a  county  treasurer  must  usually  necessarily  be 
by  checks  drawn  on  county  depositories,  and  for  the  con- 
venience of  the  public  such  checks  are  ordinarily  drawn 
on  banks  located  at  the  county  seat.  The  reasons  for  that 
course  of  business  are  obvious.  The  custom  of  banks  in 
(me  town  of  charging  exchange  for  cashing  checks  drawn 
on  the  banks  of  neighboring  towns  involves  an  expense  to 
the  holders  of  such  checks  which  the  county  trea^iurer 
should  avoid  imposing  upon  the  payees  of  the  warrants  on 
the  funds  in  his  hands,  where  it  can  be  done  by  the  ordi- 
nary and  usual  method  of  transacting  business,  nor  would 
lie  be  justified  in  drawing  checks  payable  with  exchange 
on  banks  located  at  other  points  than  the  county  seat. 
This  method  of  transacting  the  daily  affairs  of  the  office 
involves  a  larger  volume  of  business  with  some  banks  than 
with  others,  and  makes  it  impracticable  to  have  on  deposit 
in  the  county  depositories  over  the  county  the  exact 
amount  to  which  each  bank  would  be  entitUxi  as  its  pro 
rata  share  under  the  provisions  of  section  18. 

In  view  of  the  large  amount  of  funds  in  the  hands  of 
the  defendant  treasurer,  and  of  the  ordinary  and  usual 
method  of  transacting  the  business  of  the  office,  we  do  not 
think  that  the  single  fact  of  his  having  fl.134.74  on  de- 
posit in  a  depository  at  the  county  seat  in  excess  of  the 
p7'o  rata  share  to  which  the  bank  was  entitled  is  of  itself 
sufficient  to  render  him  liable  on  h-is  official  bond.  There 
is  no  charge  of  bad  faith.  The  circumstance  is  one  which 
might  easily  occur,  and  probably  does  arise,  in  the  eon- 
duct  of  the  affairs  of  the  office  of  the  county  treasurer  of 
everv  countv  in  the  state.  To  avoid  an  infraction  of  the 
letter  of  the  provisions  of  section  18  would  require  the 
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issuance  of  a  clitn^k  for  a  fractional  part  of  each  warrant 
paid  by  county  treasurers  on  each  depository  bank  in 
the  county,  and  a  corresponding  system  of  deposits,  with 
a  system  of  bookkeeping  too  elaborate  and  expensive  to 
justify  the  interference  of  the  courts  in  bringing  it  about. 
The  law  does  not  contemplate  that  the  county  treasurer 
should  pursue  that  course. 

The  judgment  of  the  district  court  was  right,  and  we 
recommend  that  it  be  affirmed. 

Ames  and  Calkins,  OC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  th6  district  court  is 

Affirmed. 


Philetus  F.  Waldron  et  al.,  appellees,  v.  John  D. 

McBride,  appellant. 

Filed  June  22,  1907.    No.  14,871. 

Pleading:  Construction.  The  court  wiU,  In  every  sta^e  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings, 
which  does  not  affect  the  rights  of  the  adverse  party  and  ap- 
pears not  to  have  misled  him  to  his  prejudice. 

Appeal  from  the  district  court  for  Cass  county :  Paul 
JESSEN,  Judge.    Affirmed. 

Samuel  M,  Chapman^  Jefferis  de  Hotrell  and  Matthew 
Gering^  for  appellant. 

R.  D.  Stearns,  W.  TT.  Towle  and  A.  L.  Tidd^  contra. 

Ames,  C. 

McBride,  as  sheriff,  levied  an  execution  upon  certain 
chattel  property  in  possession  of  the  judgment  debtor 
Waldron.  The  latter  began  this  action  in  replevin  to 
recover  possession  of  the  property,  alleged  to  be  of  the 
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value  of  $1,200.  The  sheriff  answered,  admitting  the  tak- 
ing of  the  property  and  its  alleged  value,  but  justifying 
under  the  execution  and  judgment.  Reiter  interveniHi, 
alleging  that  he  was  the  absolute  owner  of  an  undivided 
one-third  of  the  chattels  taken,  and  that  he  had  a  special 
property  in  the  remaining  undivided  two-thirds  by  reason 
of  a  chattel  mortgage,  a  copy  of  which  was  annexed  to  and 
made  a  part  of  his  petition,  and  that  the  same  was  given 
to  secure  a  bona  fide  indebtedness  of  f733,  which  at  the 
beginning  of  the  action  was  wholly  due  and  unpaid,  and 
praying  a  judgment  protecting  his  interest.  No  answer 
or  reply  to  the  petition  in  intervention  was  tiled  by  either 
of  the  original  parties  to  the  suit.  There  was  a  trial 
before  the  court  and  a  jury,  resulting  in  a  verdict  and 
judgment  awarding  all  the  property  to  the  intervener,  from 
which  the  sheriff  appealed. 

Upon  the  appeal  it  is  expressly  admitted  by  counsel,  as 
we  understand  their  brief  and  argument,  that  the  inter- 
vener was  proven  to  be  the  absolute  owner  of  an  undivided 
one- third  of  the  chattels  as  he  had  alleged,  and  it  is  not 
denied  that  he  was  also  proven  to  have  been  the  owner  at 
the  time  of  the  trial  of  a  valid  and  subsisting  mortgage 
lien  upon  the  remaining  two-thirds  thereof  for  the  sum 
of  1754.44,  which  exceede<i  their  value;  but  it  is  com- 
plained that  the  court  erred  in  instructing  a  verdict  for 
the  intervener,  as  it  did,  and  that  the  verdict  is  erroneous 
as  respects  the  mortgage  lien,  because  the  petition  of  inter- 
vention alleges  that  the  intervener  was  by  virtue  of  his 
instrument  an  owner  of  a  special  property  in,  and  entitled 
to  the  immediate  possession  of,  an  undivided  two-thirds 
of  the  chattels  in  controversy  at  and  before  the  time  of 
the  beginning  of  the  action,  and  omits  to  allf^e  specifically 
he  remained  so  at  the  time  of  the  filing  of  the  petition. 
The  objection  was  not  specifically  made  in  the  court  below, 
although  there  was  a  general  demurrer  ore  tenus,  and  it 
seems  to  us  to  be  somewhat  too  technical  to  be  at  present 
upheld.  The  flaw  in  the  pleading,  if  it  be  one,  seems  to 
have  been  due  to  inadvertence  or  a  slip  of  the  pen,  and  to 
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have  been  treated  by  the  trial  court  and  jury,  as  well  as 
by  counsel,  as  a  sufficient  allegation  of  a  present  sub- 
sisting interest  or  lien;  and,  there  being  nothing  lacking 
or  complained  of  in  the  evidence,  we  think  the  case  falls 
within  the  provisions  of  section  145  of  the  code,  which 
requires  the  court,  in  everv^  stage  of  an  action,  to  dis- 
regard any  error  or  defix^t  in  the  pleadings  or  proceedings, 
which  does  not  affect  the  substantial  rights  of  the  adverse* 
party.  The  variance  does  not,  in  the  language  of  section 
138  of  the  code,  appear  to  "have  actually  misled  the 
adverse  party  to  his  prejudice,"  and  ought  not  to  be  per- 
mitted to  be  avaikni  of  to  prolong  for  no  useful  purpose 
a  litigation  that  has  already  reached  a  correct  result 

We  ther(»fore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed.. 

Jackson  and  Calkins,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

ArriRMED. 


George  F.  Vanderveer,  appellee,  v.  Frank  ;Moran, 

appellant. 

Filed  June  22,  1907.     No.  14,841. 

1.  Pleading.     The  plaintiff  cannot,  by  a  motion  to  make  specific,  b« 

required  to  disclose  In  his  petition  facts  which  are  properly 
matters  of  defense. 

2.  Negligence:    SxATUtOBY  Duty.    The  failure  to  perform  a  statutory 

duty  Imposed  for  the  protection  of  the  public  is  negligence;  and. 
in  the  absence  of  contributory  negligence,  a  recovery  may  be  had 
for  the  injury  thereby  occasioned. 

3.  Evidence  examined,  and  found  sufficient  to  support  verdict. 

4.  Instinctions  must  be  taken  together  and  their  true  meaning  de- 

termined by  considering  all  that  is  stated  on  each  particular 
branch  of  the  case. 
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5.  Parent  and  Child:  Injury:  Loss  or  Services:  Evideitce.  Where  a 
father  sues  for  a  loss  of  services  of  a  minor  child  resulting  from 
an  injury  caused  hy  the  negligence  of  the  defendant,  and  proves 
the  fair  value  of  such  services,  it  is  not  necessary  for  him  to  go 
further  and  prove  how  or  where  or  in  what  manner  the  child 
would  probably  have  been  employed. 

Appeal  from  the  district  court  for  Greeley  county: 
James  R.  Hanna,  Judge.    Affirmed. 

T.  P.  Ixmigan^  J.  R.  Swain  and  T,  J.  Doyle,  for  appel- 
lant 

T.  T.  BelL  contra. 

Calkins^  0. 

This  was  an  action  to  recover  damages  for  injuries  suf- 
fered by  the  plaintiff's  minor  son  by  riding  into  a  barbed- 
wire  fence  which  the  defendant  had  constructed  across 
a  traveled  way  upon  his  own  land^  without  first  putting 
up  sufficient  guards  to  prevent  such  accidents.  There 
was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendant  appeals. 

1.  The  defendant  moved  to  require  the  plaintiff  to  set 
out  in  his  petition  "whether  or  not  there  was  a  new  road 
and  plainly  traveled  track  at  the  place  where  the  road 
liad  been  changed  to  after  the  fence  was  built."     The 

.  overruling  of  this  motion  is  assigned  as  error.  This  wa.^ 
a  matter  of  defense,  and  the  ruling  of  the  district  court 
was  clearly  right. 

2.  At  the  beginning  of  the  trial  the  defendant  objected 
to  the  introduction  of  any  testimony  in  the  case  on  the 
ground  that  the  plaintiff's  petition  did  not  state  a  cause 
of  action.  The  petition  alleges,  in  substance,  that  the 
defendant  was  the  owner  of  certain  land  upon  which 
there  was  a  plain  traveled  wagon  road  that  was  used  by 
the  public  generally,  and  that  on  about  the  1st  day  of 
November  he  erected  a  barbed-wire  fence  across  said  road, 
thereby  obstructing  the  road  and  preventing  travel  aloug 
it,  and  wrongfully,  carelessly  and  negligently  failed  to 
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put  any  guard  to  prevent  persons  passing  along  said 
road  from  running  into  said  wire  fence  where  the  same 
crossed  said  way,  and  that  the  plaintiff's  minor  son,  while 
passing  along  said  road,  without  any  fault  or  negligence 
on  his  part,  ran  into  said  wire  fence  and  was  injured. 
Section  1,  ch.  77,  laws  1885,  provides:  "From  and  after 
the  passage  of  this  act  it  shall  be  unlawful  for  any  .person 
to  build  a  barbed-wire  fence  across  or  in  any  plain  traveled 
road  or  track  in  common  use  either  public  or  private  in 
this  state,  without  first  putting  up  sufficient  guards  to 
prevent  either  man  or  beast  from  running  into  said  fence." 
And  section  2  of  the  same  act  provides:  "AnV  person 
violating  the  provisions  of  the  foregoing  section  shall  be 
guilty  of  a  misdemeanor  and  fined  not  less  than  five  (|5) 
nor  more  than  twenty-five  (f25)  dollars,  and  shall  be 
liable  for  all  damages  that  may  accrue  to  the  party  dam- 
aged by  reason  of  said  barbed-wire  fence."  (Ann.  St., 
sees.  6104,  6105.)  The  failure  to  perform  a  statutory 
duty  specifically  imposed  for  the  protection  of  the  public 
is  negligence,  and,  in  the  absence  of  contributory  negli- 
gence, a  recovery  may  be  had  for  the  injury  thereby  occa- 
sioned. Platte  &  Denver  C.  &  M.  Co.  v,  Dowell^  17  Colo. 
376;  Oiles  v.  Diamond  State  Iron  Co.,  7  Houst.  (Del.) 
453.  We  think  the  allegation  of  a  breach  of  the  statutory 
duty  is  a  sufficient  charge  of  negligence,  and  that  the  peti- 
tion stated  a  cause  of  action. 

3.  At  the  close  of  the  plaintiflf's  testimony  the  defendant 
asked  the  court  to  direct  a  verdict  in  his  favor,  and  its 
refusal  to  do  so  is  assigned  as  error.  We  have  carefully 
read  the  testimony  in  the  case,  and  are  satisfied  that  there 
is  testimony  which  would  warrant  the  jury  in  finding 
against  the  defendant,  and  that  this  request  was  properly 
denied. 

4.  The  remaining  assignments  of  error  are  directed  to 
certain  paragraphs  of  the  instructions  of  the  court.  In 
instruction  No.  5  the  provisions  of  the  above  quoted  sec- 
tions were  given  to  the  jury  as  being  the  law  of  this  state, 

31 
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while  in  instruction  No.  15  the  jury  were  told  that  if  the 
defendant  constructed  such  a  fence  across  such  a  road 
the  law  required  that  the  defendant  should  put  up  such 
guard  and  maintain  it  for  such  time  as  should  be  rea- 
sonably necessary,  under  the  facts  and  circumstances  as 
they  are  disclosed  in  this  case,  to  prevent  such  injuries. 
The  defendant  objected  to  instruction  No.  5  on  the  ground 
that  it  did  not  contain  a  statement  of  the  duties  imposed 
bv  law  upon  the  injured  person,  and  to  instruction  No.  15 
on. the  same  ground,  and  upon  the  further  ground  that 
it  was  a  repetition  and  gave  undue  prominence  to  the  mat- 
i  ers  contained  in  instruction  No.  5.  In  at  least  five  otha* 
paragraphs  of  the  instructions  of  the  court  contributory 
negligence  was  properly  defined,  and  the  jury  were  plainly 
(old  that,  if  the  plaintiff's  son  was  guilty  of  a  want  of 
ordinary  care  on  his  part,  the  plaintiff  could  not  recover. 
Instructions  must  be  considered  together.  Philamalee  v. 
fitate,  58  Neb.  320.  Their  true  meaning  and  effect  must 
be  determined  by  considering  all  that  is  stated  on  each 
particular  subject  or  branch  of  the  case.  St.  Louis  t?. 
State.  8  Neb.  405.  The  same  reasoning  applies  to  the 
defendant's  objections  to  instruction  No.  7,  of  which  it  is 
complained  that  it  fails  to  tell  the  jury  that,  if  the  act 
of  the  defendant  was  not  the  proximate  cause  of  the 
injury,  he  would  not  be  liable.  If  this  instruction  was 
deficient  in  that  respect,  it  was  amply  cured  by  instruc- 
tion No.  3  given  at  the  request  of  the  defendant,  in  which 
the  jury  were  plainly  told  that,  if  the  evidence  did  not 
show  that  the  fence  was  the  immediate  and  proximate 
cause  of  the  accident,  but  that  some  other  cause  over 
which  the  defendant  had  no  control  was  responsible,  they 
must  in  such  case  find  for  the  d(*fendant.  The  same  rea- 
soning applies  to  the  exception  to  instruction  No.  21  given 
by  the  court  at  the  request  of  the  plaintiff,  in  which  the 
jury  were  told  that,  although  it  should  find  that  the  dogs 
caused  the  horse  carrying  the  plaintiff's  son  to  leave  the 
traveled  track  and  run  into  the  fence  outside  the  traveled 
road  or  track,  still,  if  by  the  negligence  of  defendant  no 
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guards  were  erected  sufficient  to  prevent  man  or  beast  from 
running  into  the  barbed- wire  fence  across  the  track,  and 
the  boy  was  injured  without  negligence  on  his  part  by  the 
wires  within  and  across  the  track,  the  plaintiff  would  be 
entitled  to  recover.  It  is  urged  that  the  question  whether 
the  defendant's  failure  to  erect  and  maintain  a  suitable 
guard  was  the  proximate  cause  of  the  injury  was  omitted 
from  this  instruction.  What  we  have  said  above  with 
reference  to  instruction  No.  7  is  applicable  to  this  instruc- 
tion. 

5.  The  only  remaining  errors  urged  are  the  exceptions 
of  the  defendant  to  the  instructions  concerning  the  meas- 
ure of  damages  in  which  he  claims  that  the  jury  should 
have  been  told  that  it  was  incumbent  upon  the  plaintiff 
to  show,  not  only  the  reasonable  value  of  the  services 
of  the  son,  but  to  prove  that  he  ^could  have  earned  the 
same.  There  is  no  merit  in  this  contention.  When  the 
fair  value  of  services  has  been  shown,  it  is  hot  necessary 
to  prove  that  he  had  contracted  for  or  could  have  actually 
secured  employment. 

There  is  no  error  in  the  record,  and  we  recommend  that 
the  judgment  of  the  court  below  be  affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Glaus  Danker  bt  al.,  appellees,  v.  Peter  B.  Jacobs  et 

al.,  appellants. 

FnjBD  JuiTB  22,  1907.    No.  14,876. 

1.  Attaohment:  Intebyention.  A  third  party  claiming  an  interest  in 
or  lien  on  property  upon  which  an  attachment  has  been  levied 
cannot  intervene  in  the  attachment  suit  to  question  the  grounds 
for  the  issuance  of  the  writ 


:    CLAnf  Not  Due:    Surety.    Where  the  payee  of  a  promis- 
sory note  before  the  maturity  thereof  indorses  the  same  to  a 
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person  who  is  surety  thereom,  such  suretj  takes  all  the  rights  of 
such  payee;  and,  in  cases  where  the  payee  could  have  obtained 
an  attachment  under  the  provisions  of  section  237  of  the  code 
authorizing  such  process  upon  claims  before  due,  the  surety  is 
entitled  to  the  same  remedy. 

S.  Evidence  examined,  and  found  to  support  decision  of  trial  court 
refusing  to  dissolve  the  attachment. 

Appeal  from  the  district  court  for  Sarpy  county: 
Georgb  a.  Day,  Judge.    Affirmed. 

Byron  G.  Burhanky  Charles  Battelle  and  J.  J.  Hess,  for 
appellants. 

W.  H.  Thompson,  contra. 

Calkins,  0. 

On  March  8,  1905,  the  defendant  Jacobs  made  to  a 
bank  in  Iowa  his  promissory  note  for  |1,300,  due  in  one 
year,  which  the  plaintiffs  Danker  signed  as  surety.  In 
October  following  the  plaintiffs  paid  the  principal  of  the 
note  and  interest  earned  up  to  that  date  to  the  bank, 
which  thereupon  indorsed  and  delivered  the  note  to  the 
plaintiffs.  They,  in  December,  1905,  began  this  action, 
procuring  an  order  from  the  county  judge  of  Sarpy  county 
allowing  an  attachment  under  the  provisions  of  section 
237  of  the  code,  permitting  that  remedy  to  creditors  on 
claims  before  due  in  certain  cases,  and  caused  the  same 
to  be  levied  upon  lands  standing  in  the  name  of  Jacobs  in 
Sarpy  county.  Jacobs  had  purchased  the  land  of  one 
Rihner,  who  before  this  date  had  brought  a  suit  in  equity 
to  cancel  the  conveyance  on  the  ground  that  the  same  was 
obtained  from  him  by  fraud.  This  suit  was  pending  at 
the  date  of  the  attachment,  and  was  afterwards  deter- 
mined in  favor  of  the  plaintiff,  in  a  decree  which  provided 
that,  if  the  attachment  in  this  suit  should  be  sustained,  it 
should  in  such  case  be  deemed  a  lien  upon  said  land. 
Rihner  intervened  in  this  action  and  moved  to  discharge 
the  attachment,  but  his  petition  of  intervention  was  denied 
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and  his  motion  stricken  from  the  records.  Jacobs 
appeared  in  the  action  by  Mr.  Burbank,  his  attorney,  and 
moved  to  discharge  the  attachment,  which  motion,  after  a 
hearing  upon  the  law  and  facts,  was  denied.  The  plain- 
tiffs questioned  the  authority  of  Mr.  Burbank  to  appear 
for  Mr.  Jacobs,  and  an  order  was  made  requiring  him  to 
show  his  authority  for  said  appearance,  which  upon  a 
hearing  was  discharged.  The  defendant  Jacobs  appeals 
from  the  order  denying  the  motion  to  discharge  the  attach- 
ment; the  intervener  Rihner  appeals  from  the  order  strik- 
ing his  petition  of  intervention  and  motion  to  dissolve  the 
attachment  from  the  files,  and  the.  plaintiff s  prosecute  a 
cross-appeal  from  the  rule  discharging  the  order  for  Mr. ' 
Burbank  to  show  his  authority  to  appear  for  the  defendant 
Jacobs. 

1.  It  is  settled  that  a  claim  of  ownership  in,  or  a  lien 
upon,  the  property  attached  gives  the  claimant  no  right 
to  intervene  and  move  for  a  dissolution  of  the  attachment. 
Kinibro  v.  Clark,  17  Neb.  40Sf;  Meyer  v.  Keefer,  58  Neb. 
220.  The  intervener  cites  the  case  of  Deere,  Wells  &  Go.  v. 
Eagle  Mfg.  Co.,  49  Neb.  385.  The  doctrine  of  that  case 
is  expressly  limited  to  cases  where  writs  of  attachment 
have  been  levied  in  different  actions  on  the  same  property, 
and  the  plaintiff  in  the  later  case  seeks  to  intervene  in 
the  earlier  case  on  a  proper  showing,  not  to  defend  the 
principal  action  nor  to  move  to  discharge  the  attachment, 
but  to  have  the  relative  priority  of  the  levies  adjudicated. 
He  also  argues  that  the  act  of  1887  (sec.  50a  of  the  code) 
gives  him  the  right,  as  a  party  claiming  an  interest  in  the 
matter  in  litigation,  to  intervene.  This  depends  upon  the 
proper  definition  of  the  matter  in  litigation.  We  under- 
stand the  matter  in  litigation  in  this  case  to  be,  not  the 
real  estate  attached,  nor  the  ownership  thereof,  but  the 
debt  owing  by  Jacobs  to  the  plaintiffs,  and  the  existence  of 
the  facts  alleged  in  their  petition  for  attachment.  The 
interest  that  entitles  a  person  to  intervene  must  be  of 
such  a  nature  that  he  will  gain  or  lose  by  the  direct  legal 
operation  of  the  judgment.     Smith  v.  Clale,  144  U.  S.  509. 
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A  judgment  for  the  plaintiffs  in  this  case,  and  the  sustain- 
ing of  the  attachment  herein,  in  no  way  prevents  the 
intervener  from  disputing  Jacobs'  ownership  of  the  prop- 
erty attached  in  any  other  proceeding.  Therefore  his 
rights  are  not  affected  by  the  direct  legal  operation  of 
the  judgment,  and  it  follows  that  the  judgment  of  the  dis- 
trict court  w^as  correct  in  this  respect. 

2.  The  defendant  contends  that  the  action  cannot  be 
maintained  for  the  reason  that  the  plaintiffs  cannot  be 
said  to  be  creditors  of  the  defendant,  and  in  support  of 
(his  contention  invokes  the  doctrine  that,  where  one  of 
two  joint  promissors,  who  is  liable  directly  upon  the  note 
for  its  whole  amount,  buys  such  note,  the  note  is  neces- 
sarily extinguished,  and  the  original  contract  at  an  end. 
This  was  the  rule  of  the  English  law  before  the  statute 
of  19  and  20  Victoria,  quoted  by  the  defendant,  which 
provides  that,  in  all  cases  where  the  surety  pays  the  debt 
of  another,  he  shall  be  entitled  to  assignment,  and  to 
stand  in  the  place  of  the  creditor  in  any  action  or  other 
proceeding  at  law  or  in  eijuity.  But  the  general  Ameri- 
can doctrine  is  more  liberal  in  favor  of  sureties  than  the 
English  law  before  the  enactment  of  that  statute.  The 
courts  have,  in  a  majority  of  the  American  states,  accomp- 
lished the  same  result  by  judicial  decisions,  which  has 
been  reached  in  England  by  act  of  parliament.  In  the 
case  of  Nelson  v.  Webster^  72  Neb.  332,  in  an  opinion 
very  fully  discussing  this  question,  our  own  court  has 
adopted  the  rule  of  the  civil  law  that  the  surety  is  entitled, 
where  he  pays  the  whole  debt,  not  only  to  the  collateral 
securities  taken  by  the  creditor,  but  he  is  also  entitled 
to  be  substituted  as  to  the  very  debt  itself  to  the  creditor 
by  way  of  cession  or  assignment.  If  the  bank  had  not 
parted  with  the  ownership  of  the  note,  it  would  have  been 
entitled  to  an  attachment  before  the  same  became  due,  in 
the  cases  prescribed  in  section  237  of  the  code;  and  it 
follows  under  the  doctrine  above  announced  that  the  surety 
paying  the  debt  before  due  and  taking  an  indorsement 
of  the  note  was  entitled  to  the  same  remedy. 
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3.  The  defendant's  counsel  insists  that  there  is  not  suf- 
ficient evidence  to  support  the  charjjje  tliat  the  defendant 
sold,  conveyed  and   otherwise  disposed  of  his   property 
with  intent  to  defraud  his  creditors,  and  to  hinder  and 
delay  them  in  the  collection  of  their  debts.     Before  the 
commencement  of  this  suit  the  defendant  liad  been  indicted 
and  had  absconded.     He  left  property  standing  in  his 
name  op  hitherto  claimed  by  him,  the  farm  attached  herein, 
personal  property  thereon,  and,  it  is  alleged,  a  farm  in 
Lincoln  county,  barley  grown  upon  the  Sarpy  county  farm, 
and  a  valuable  horse,  said  to  have  cost  |500  and  to  have 
been  sold  for  |170.     There  was  |500  received  from  a  set- 
tlement of  the  litigation  affecting  the  Sarpy  county  farm, 
which    was    paid    to    defendant's    attorney  and  by  him 
retained  as  fees,     f 900  surplus  was  realized  by  defendant's 
attorney  from  the  sale  of  the  personal  property  on  the 
farm,  one-half  of  which  was  retained  by  him  as  fees,  and 
the  remainder  paid  to  Mrs.  Buchanan,  wife  of  the  defend- 
ant's business  associate,  who  also  claimed  and  sold  the 
horse  in  question.  The  barley  was  shipped  and  sold  by  Mr. 
Buchanan,  while  the  evidence  fails  to  show  just  what 
became  of  the  i)roceeds  of  the  Lincoln  farm.     All  the 
property  owned  or  claimed  by  Jacobs  before  his  depart- 
ure was  soon  thereafter  converted  into  money,  and  the 
net  proceeds  thereof,  after  satisfying  attorney's  fees  seems 
to  have  gone  to  the  Buchanans.     It  is  claimed  by  the 
defendant   that   some   of  this   property   belonged  to  the 
Northwestern   Trust  Company,  a  corporation  of  which 
Jacobs  was  president  and  Buchanan  secretary.     There  is 
no  evidence  of  the  facts  showing  such  ownership,  though 
it  is  testified  to  as  a  conclusion  of  law;  neither  is  there 
any  evidence  as  to  how  the  Buchanans  became  the  owners 
of  the  horse  and  the  barley.     We  do  not  propose  to  dis- 
cuss the  testimony  at  large,  bTit,  for  an  illustration,  take 
the  single  question  of  the  disposal  of  the  horse.     The  proof 
offered  on  the  part  of  the  plaintiff  is  the  statement  of 
Jacobs  that  he  owned  this  horse  and  paid  $500  for  it.     This 
is  met  by  the  testimony  of  the  defendant's  attorney  that 
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shortly  after  Jacobs  left  the  state  the  horse  was  in  the 
]>ossession  of  Mrs.  Buchanan,  who  "admitted  the  owner- 
ship of  the  horse  as  her  property  for  and  on  behalf  of 
her  husband."  The  disposal  of  this  item  of  property 
being  challenged  by  the  plaintiffs,  it  was  incumbent  upon 
the  defendant  to  account  for  the  same,  and  there  is  a  total 
lack  of  any  testimony  showing  how  the  title  passed  to  Mrs. 
Buchanan  or  her  husband,  if  it  ever  did  so  pass. 
In  the  defendant's  brief  it  is  admitted  that  Jacobs' 

ft 

absconding  might  be  evidence  of  his  fraudulent  disposi- 
tion of  the  property,  if  it  had  not  been  for  his  indictment ; 
hut  it  is  argued  that  his  motive  in  leaving  the  state  was 
not  to  defraud  a  creditor,  but  to  avoid  criminal  process. 
The  intent  to  escape  the  criminal  prosecution  and  the 
intent  to  defraud  creditors  are  not  inconsistent.  On  the 
'  ontrary,  the  former  is  likely  in  many  cases  to  be  the  cause 
of  the  latter.  On  the  whole,  we  are  satisfied  that  there 
was  sufficient  evidence  to  support  the  finding  of  the  trial 
judge,  and  that  it  should  not  therefore  be  disturbed. 

Since  the  attachment  must  be  sustained,  it  becomes 
unnecessary  to  consider  the  errors  assigned  by  the  plain- 
Mffs  upon  their  cross-appeal. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  afl&rmed. 

Jackson  and  Ambs,  GC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Thomas  Gillespie,  appellee,  v.  City  of  South  Omaha. 

appellant. 

Filed  June  22,  1907.    No.  14,886. 

1.  Eminent    Domain:    Construction    of    Viaduct:    Damages.    Where 

a  city  partially  vacates  a  street  and  builds  a  viaduct  thereon 
opposite  plaintiff's  real  estate  abutting  on  such  street,  thereby 
diminishing  the  convenience  of  access  to  such  property,  the  true 
measure  of  damages  to  the  owher  is  the  difference  In  the  value 
of  the  property  before  and  immediately  after  the  Improvement, 
unaffected  by  any  increase  or  depreciation  of  property  values 
generally  In  the  same  vicinity. 

2.  :  :  .  In  determining  the  amount  of  such  dam- 
ages, the  jury  may  consider  diversion  of  travel,  inconvenience  of 
access,  and  diminution  of  business  carried  on  upon  said  prop- 
erty, not  as  independent  items  of  damage,  but  for  the  purpose 
of  determining  the  market  value  of  the  property  before  and 
after  the  construction  of  such  improvement. 

Appeal  from  tho  district  court  for  Douglas  county :  Lee 
S.  ESTBLLE,  Judge.     Afpnnecl. 

Lambert  &  Winters,  for  appellant. 
Smyth  &  Smithy  contra. 

Calkins,  C. 

The  plaintiff  owned  property  abutting  the  north  side 
of  L  street  between  Thirty -Eighth  and  Thirty-Ninth  streets 
in  the  city  of  South  Omaha.  L  street  was  much  used, 
and  the  whole  tide  of  travel  passed  by  the  property  of 
the  plaint! flF.  He  owned  a  business  building  at  the  corner 
of  Thirty-Eighth  and  L  streets,  which  was  used  by  him  for 
a  hotel  and  saloon.  The  travel  east  and  west  upon  L 
street  made  his  lots  desirable  for  business  purposes.  This 
was  the  condition  of  his  property  when  the  city  closed 
L  street  from  Thirty-Eighth  street  west  to  Thirty-Nintb 
street,  and  vacated  the  south  half  of  L  street  between 
Thirty-Eighth  and  Thirty-Ninth  stn  els.  On  the  half  thn > 
vacated  the  city  constructed  a  viaduct,  which  started  at 
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Thirty-Ninth  street  and  ran  east  in  front  of  the  plaintitPs 
property  across  the  railroad  tracks  to  a  point  where  L 
street  intersects  Thirty-Sixth  street.  Thirty-Ninth  street 
is  considerably  higher  than  Thirty-Eighth  street,  and  the 
viaduct  passes  in  front  of  the  plaintiflf's  property  at  a 
point  about  20  feet  above  the  surface  of  the  street.  As 
a  result  of  the  closing  of  the  streets  and  the  building 
of  the  viaduct,  the  travel  which  before  passed  in  front 
of  the  plaintiff's  building  now  crosses  on  the  viaduct  20 
feet  above.  To  reach  the  plaintiff's  property,  travel 
from  the  east  must  go  west  over  the  viaduct  to  Thirty- 
Ninth  street,  and  then  retrace  its  course  along  the  part 
of  the  street  left  open  on  the  north  side,  so  that,  while 
access  to  the  plaintiff's  property  from  the  public  street 
is  not  prevented,  its  convenience  is  greatly  diminished, 
jind  the  amount  of  casual  travel  passing  his  place  of  busi- 
Tu^sR  much  reduced.  This  was  an  appeal  to  the  district 
court  from  refusal  of  the  city  council  to  allow  plaintiff's 
claim  for  damages.  The  jury  found  for  the  plaintiff  in 
the  sum  of  |3,000,  and  from  a  judgment  rendered  upon 
1  his  verdict  the  defendant  appeals. 

1.  In  the  first  instruction  the  jury  were  told  that  the 
only  question  for  its  consideration  was  the  amount  of 
damages  suffered  by  plaintiff  on  account  of  the  deprecia 
tion  in  the  value  of  his  property  caused  by  the  vacation  of 
L  street  and  the  erection  of  the  viaduct  mentioned  in  the 
plaintiff's  petition ;  that  its  verdict  must  be  for  the  plain 
riff  in  some  amount;  but  that,  in  considering  damages  sus- 
tained, it  must  be  damages  to  the  realty,  and  not  to  any 
business  conducted  by  the  plaintiff.  Exception  is  taken 
to  so  much  of  this  instruction  as  tells  the  jury  it  must 
find  for  the  plaintiff  in  some  amount,  the  contention  being 
tliat,  upon  the  theory  of  law  contended  for  by  the  defend- 
nnt,  the  jury  might  have  found  for  the 'defendant.  If 
the  plaintiff  was  entitled  to  recover  the  depreciation  in 
value  of  his  property  caused  by  the  closing  of  the  street 
and  the  erection  of  the  viaduct,  this  instruction  was  right ; 
for,  while  this  depreciation  was  not  estimated  at  so  great 
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an  amount  by  the  defendant's  witnesses  as  by  those  called 
for  the  plaintiff,  its  existence  in  some  amount  was  con- 
ceded by  all.  The  objection  to  this  instruction  involves 
the  question  whether  the  damages  proved  were  such  dam- 
ages as  the  plaintiff  was  entitled  to  recover.  This  ques- 
tion arises  upon  the  defendant's  objection  to  the  other 
instructions,  and  is,  we  think,  the  only  question  in  the 
case.  The  position  of  the  defendant  is  that  there  were 
in  this  case  two  kinds  of  damages,  general  and  special, 
the  former  being  such  as  are  shared  by  the  plaintiff  gen- 
erally with  the  public  at  large,  and  the  latter  such  aB  are 
peculiar  to  the  plaintiff's  property;  and  it  is  sought  to 
limit  the  latter  by  further  restricting  the  same  to  such 
damages  as  he  could  have  recovered  at  common  law  if  the 
improvement  had  not  been  authorized  by  statute.  Since  at 
common  law  there  must  be  a  physical  interference  with 
the  enjoyment  of  the  possession  of  the  property  to  sustain 
an  action  for  damages  thereto,  it  would  follow  from  the 
adoption  of  this  theory  that  there  could  only  be  a  recovery 
in  cases  where  the  property  is  actually  taken  or  access 
thereto  entirely  cut  off.  The  defendant  prepared  and  pre- 
sented to  the  court  requests  for  instructions  embodying 
this  view  of  the  law,  which  were  by  the  court  refused. 
In  this  case  no  general  damages  common  to  the  com- 
munity at  large  are  pointed  out;  and  we  are  unable  to 
understand  how  any  such  could  exist.  The  effect  of  build- 
ing a  viaduct  across  railroad  tracks  upon  a  business  street 
is  a  familiar  one  and  easily  understood.  In  order  to 
attain  the  required  height,  it  is  usually  necessary  to  com- 
mence the  elevation  of  the  viaduct  some  distance  from  the 
tracks.  This  r^ults  in  lessening  the  range  of  use,  and 
a  consequent  diminution  of  the  value  of  property  abutting 
on  the  street  from  the  point  where  the  viaduct  leaves  the 
grade  of  the  street  to  the  point  where  it  again  returns  to 
guch  grade.  All  the  other  property  affected  by  the 
improvement  is  benefited,  while  that  between  the  two  ends 
of  the  viaduct  is  necessarily  damaged.  The  damages  so 
suffered  are  special  within  the  definition  above  given, 
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and  not  general.  Section  21,  art.  I  of  the  constitution, 
provides  that  "the  property  of  no  person  shall  be  taken  or 
damaged  for  public  use  without  just  compensation  there- 
for." The  interpretation  of  this  constitutional  provision 
is  not  new  in  this  state.  The  precise  question  was  be- 
fore this  court  in  City  of  Omaha  v.  Kramer,  25  Neb.  489, 
which  was  an  appeal  from  the  award  of  damages  caused 
by  the  construction  of  a  viaduct  across  the  railway  tracks 
on  Eleventh  street  in  the  city  of  Omaha.  Construing  the 
constitutional  provision  above  quoted,  the  court  held  that 
it  embraced  all  damages  which  affected  the  value  of  a 
person^s  property.  In  other  words,  that  the  word  "dam- 
age" in  the  constitution  includes  all  actual  damages  result- 
ing from  the  exercise  of  the  right  of  eminent  domain 
which  diminish  the  market  value  of  private  property.  The 
case  of  the  Pennsylvania  R.  Co.  v.  Marchant,  119  Pa,  St. 
541,  was  cited  to  the  court  to  sustain  the  proposition  that 
the  word  "damage"  should  be  construed  to  mean  such 
legal  wrong  as  would  be  the  subject  of  an  action  for  dam- 
ages at  common  law.  The  court  refused  its  assent  to  such 
construction,  and  expressly  disapproved  of  the  Penn- 
sylvania case,  and  established  the  doctrine  that  the  meas- 
ure of  damages  caused  by  the  construction  of  a  publi 
improvement  is  the  difference  between  the  value  of  the 
property  immediately  before  the  location  and  construction 
of  the  improvement  and  immediately  afterwards.  It  was 
aptly  said  by  the  court  that  constitutional  guaranties 
are  of  little  avail  unless  carried  out  in  the  spirit  in 
which  they  were  framed,  and  no  plea  of  public  benefits 
should  be  permitted  to  impoverish  the  owner  of  private 
property  or  override  a  plain  constitutional  inhibition.  If 
the  public  desire  to  erect  works  for  public  use,  then  the 
public,  the  party  benefited,  must  bear  the  burden,  while 
each  owner  of  private  property,  as  one  of  the  public,  in 
some  of  the  modes  provided  by  law,  must  pay  his  share 
of  the  indebtedness  or  expense,  and  thus  equalize  the  bur- 
den. The  rule  thus  adopted  has  been  often  attacked,  but 
always  sustained  by  this  court,  and  we  are  still  satisfied 
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with  its  reasoning  and  conclusion.  In  a  very  recent  case, 
that  of  Stehr  v.  Mason  City  &  Ft.  D.  R.  Co.,  77  Neb.  641, 
this  court  has  had  occasion  to  review  and  discuss  the 
authorities  upon  that  question,  which  renders  it  unnec- 
essary for  us  to  enter  into  another  exhaustive  considera- 
tion thereof.  It  necessarilv  follows  that  there  was  no 
error  in  refusing  the  instruction  offered  by  the  defendant 
submitting  the  theory  of  the  law  contended  for  by  its 
counsel. 

2.  The  defendant  also  excepts  to  so  much  of  the  instruc- 
tion of  the  court  as  provided  that  the  jury  might  take  into 
consideration  the  question  whether  travel  was  diverted 
from  the  surface  of  the  street  in  front  of  the  plaintiff's 
property,  and  whether  or  not  his  premises  were  as  desira 
ble  and  accessible  for  business  purposes  after  the  closin*:; 
of  the  street  and  the  construction  of  the  viaduct,  and  that 
it  might  also  consider  whether  it  appeared  from  the  evi- 
dence that  the  business  carried  on  by  the  plaintiff  was  af- 
fected by  the  building  of  the  viaduct.  These  were  given  to 
the  jury  as  elements  of  damages,  and  the  jury  were  in 
each  case  informed  that  the  measure  of  damages  was  the 
difference  between  the  value  of  the  property  before  the 
construction  of  the  viaduct  and  closing  of  the  street  and 
immediately  thereafter.  It  was  pertinent  to  show  that 
the  business  of-  the  occupant  of  the  property  was  affected 
by  the  improvement,  and  that  the  access  thereto  was  less 
convenient,  not  as  independent  items  of  damage,  but  for 
the  sole  purpose  of  determining  the  difference  between 
the  market  value  of  the  property  before  and  after  the  con- 
struction. City  of  Omaha  v.  McGavock,  47  Neb.  313;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  O'Connor,  42  Neb.  90.  This  defini- 
tion  was  plainly  kept  before  the  jury  in  each  of  t\w 
instructions  complained  of,  and  there  is  no  error  in  tlr.s 
respect. 

We  therefore  recommend  that  the  judgnnMit  of  llu*  dis- 
trict court  be  affirmed. 

Jackson  and  Amks,  CO.,  concur. 
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By  the  Court:  Pop  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


City  Safe  Deposit  &  Agency  Company  et  al.,  appeLt 
LANTS,  V.  City  of  Omaha,  appellee. 

Filed  June  22,  1907.    No.  14,889. 

1.  Eminent  Domain:    Appraisal:    Liens:    Estoppel.     A  purchaser  of 

property  at  judicial  sale  is  estopped  to  deny  the  validity  of  liens 
deducted  from  the  appraisement,  and  the  same  rule  applies  to  a 
city  taking  title  by  eminent  domain,  where  it  is  provided  in 
the  judgment  of  appraisal  that  there  shall  be  no  deductions 
from  the  award  *'for  taxes  or  special  assessments,  the  said  land 
being  taken  by  the  city  subject  to  all  special  and  general  taxes 
against  the  property." 

2.  Tax  Sale:  Effect.    The  lien  for  taxes  is  not  satisfied  by  a  statutory 

sale  of  the  property  for  the  same,  nor  by  the  payment  of  prior 
or  subsequent  levies  by  the  purchaser.  Such  sale  only  operates 
to  transfer  the  Hen  to  the  purchaser. 

Appeal  from  the  district  court  for  Douglas  county: 

Abraham  L.  Sutton,  Judge.    Reversed. 

* 

E.  W.  Simeral  and  J.  W.  West,  for  appellants. 

H,  E.  Burnam^  I.  J.  Dunn  and  John  A.  Rine,  contra. 

Calkins,  0. 

In  January,  1896,  one  Phoebe  Linton,  being  the  owner 
of  certain  lots  in  the  city  of  Omaha,  executed  a  mortgage 
thereon  to  one  John  ]\[orris.  In  May,  1898,  Morris  began 
an  action  to  foreclose  this  mortgage.  The  defendant  an- 
swered, attacking  the  validity  of  the  mortgage,  but  the 
action  resulted  in  a  decree  in  favor  of  Morris,  which  was 
entered  April  19,  1904.  The  taxes  on  the  mortgaged 
])r(^inises  being  unpaid,  Morris  caused  the  same  to  be  pur- 
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chaaed  at  tax  sale  in  December,  1898,  by  the  plaintiff,  in 
whose  name  the  certificate  of  sale  was  made  and  subse- 
quent taxes  paid.  In  1899  the  city  of  Omaha  condemned 
the  mortgaged  property  for  boulevard  purposes,  apprais- 
ing their  value  at  |1,906.  From  this  appraisement  the 
owner  of  the  property  and  the  mortgagee  appealed  to  the 
district  court,  which  on  March  21,  1902,  rendered  a  judg- 
ment, in  which  it  was  provided  that  "the  award  of  |1,900 
appealed  from  shall  stand,  and  no  deduction  shall  be  made 
from  the  award  for  the  land  appropriated  for  taxes  or 
special  assessments,  the  said  land  being  taken  by  said 
city  subject  to  all  special  and  general  ta;xes  against  said 
property."  This  action  was  brought  against  the  city  to 
recover  the  taxes  and  special  assessments  against  said 
property,  and  resulted  in  a  decree  for  the  defendant.  The 
plaintiff  appeals. 

The  contention  of  the  defendant  is  that,  while  the 
mortgagee  had  a  right  to  pay  the  taxes  on  the  land  in  ques- 
tion or  to  redeem  the  same  from  tax  sale,  the  amounts  of 
money  expended  by  him  for  such  purpose  did  not  con- 
stitute a  separate  cause  of  action  either  against  the  mort- 
gagor or  the  land,  but  became  and  were  a  part  of  the 
mortgage  debt,  and  could  only  be  enforced  as  such.  The 
plaintiff  claims  that  the  rule  so  invoked  is  not  applicable 
to  the  facts  in  this  case;  and,  further,  that  the  city,  having 
taken  the  land  subject  to  the  taxes  and  assessments,  and 
having  thereby  secured  a  corresponding  reduction  in  the 
amount  of  the  appraisement,  is  estopped  to  say  that 
Morris  should  have  enforced  the  lien  for  taxes  in  the  fore- 
closure suit.  There  has  been  an  extended  argument  on  the 
first  proposition,  but,  in  view  of  the  conclusion  at  which 
we  have  arrived  upon  the  question  of  estoppel,  it  will 
not  be  necessary  for  us  to  determine  the  question  so 
presented  in  this  case.  At  the  time  of  the  rendition  of 
the  judgment  of  the  district  court  upon  the  appeal  from 
the  appraisement,  the  foreclosure  suit  was  still  pending, 
and  was  not  finally  disposed  of  until  two  years  after- 
wards.   The  effect  of  the  judgment  in  the  appraisement 
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case  was  to  segregate  the  mortgage  debt  from  the  claim 
for  taxes.  The  mortgage  debt,  if  sustained,  was  left  to 
be  paid  out  of  the  caah  aAvard,  from  which  nothing 
was  to  be  deducted  for  taxes  and  assessments,  these  re- 
maining a  charge  upon  the  lots,  and  to  be  paid  by  the  party 
succeeding  to  the  title,  which  in  this  case  was  the  city. 
But  for  this  judgment  the  mortgagee  might  have  asserted 
his  claim  for  taxes  in  the  foreclosure  suit  at  anv  time 
during  the  two  years  preceding  the  final  decree  therein. 
After  the  judgment  in  the  appraisement  proceedings,  it  is 
(extremely  doubtful  whether  he  could  have  done  so.  If  he 
had  made  the  attempt,  the  defendants  in  the  foreclosure 
suit  miglit  well  have  set  up  the  decree  in  the  appraise- 
ment case  to  show  that  the  taxes  and  assessments  should 
be  charged  upon  the  interest  which  had  passed  to  the 
city,  rather  than  upon  the  fund  which  had  been  awarded 
for  their  benefit  free  from  tax  liens.  A  private  pur- 
(*haser,  securing  a  reduction  in  the  price  by  taking  prop- 
(Tty  subject  to  liens  for  taxes  and  assessments,  is  estopped 
to  say  that  the  taxes  and  assessments  should  have  been 
paid  by  his  vendor,  or  to  set  up  any  defense  which  is 
purely  personal  to  the  grantor.  The  mortgagor  was  under 
a  moral  obligation  to  repay  to  the  mortgagee  the  amount 
which  he  had  expended  to  protect  his  security  from  ex- 
tinguishment by  the  superior  lien  of  the  taxes  and  assess- 
ments, and  the  city,  having  received  an  abatement  from  the 
price  of  the  property  on  account  of  the  lien,  is  in  no 
position  to  contest  its  validity  or  refuse  its  payment. 
This  doctrine  has  frequently  been  applied  to  purchasei-s 
at  judicial  sales,  who  are  held  to  be  estopped  to  deny 
the  validity  of  liens  deducted  from  the  appraisement ;  and 
no  reason  is  suggested  why  it  is  not  equally  applicable  to 
cities  acquiring  title  by  eminent  domain.  Skinner  v. 
Reynick,  10  Neb.  323;  Koch  v.  Losch^  31  Neb.  625; 
Arlington  Mill  &  Elevator  Co.  v.  Yatea,  57  Neb.  286; 
Battelle  v.  Mcintosh,  62  Neb.  647;  State  v.  Several  Par- 
cels of  Land,  77  Neb.  707. 
Counsel  for  the  defendant  argues  that,  the  city  hav- 
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ing  received  the  proceeds  of  the  tax  sale  and  subsequent 
taxes  paid  by  the  purchaser,  the  same  were  therefore  to  be 
considered  as  paid,  and  not  as  liens  outstanding  against 
the  property.  The  sale  of  property  to  a  tax  purchaser 
does  not  divest  the  lien.  It  nierelv  transfers  it  to  the 
tax  purchaser.  It  is  well  settled,  that,  even  in  cases  where 
the  certificate  and  sale  are  void,  the  lien  is  transferred  to 
the  purchaser.  Roads  i\  Estahrook^  35  Neb.  297,  53  N. 
W.  64;  G7\int  v.  Bartholomew,  57  Neb.  673. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Jackson  and  Ames,  CO.,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded  for  further  proceedings  in  accordance 

therewith. 

Reversed. 


In  eb  Julius  Reusch. 

Filed  July  12,  1907.    No.  15,312. 

Original  application  for  a  writ  of  habeas  corpus.  Writ 
allowed. 

E.  F.  Pettis  and  G.  S.  Allen,  for  plaintiff. 

W.  T.  Thompson,  Attorney  General,  W.  B.  Rose  and 
Grant  G.  Martin,  contra. 

Pbb  Curiam. 

We  think  that  the  intention  of  the  legislature  in  the 

passage  of  sections  1,  2,  3  and  5  of  the  act  assailed  (laws 

1907,  ch.  82)  was  to  prevent  manufacturers,  wholesalers 

or  jobbers  of  intoxicating  liquors,  or  their  agents,  from 

32 
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selling  or  being  interested  in  the  sale  of  intoxicating 
liquors  at  retail,  and  not  to  prohibit  an  occasional  sale 
of  liquor  by  a  retailer  in  a  quantity  in  excess  of  an  ordi- 
nary retail  sale.  Keusch  is  not  charged  with  having  made 
a  sale  at  retail,  but  with  having  made  a  sale  at  wholesale, 
which  is  not  within  the  inhibition  of  the  law. 

Having  reached  this  conclusion,  it  is  unnecessary  to 
consider  the  (juestion  of  the  constitutionality  of  the  act. 

Prisoner  discharged. 

Judgment  accordingly. 


State,  ex  rel.  Thomas  Shav^,  appellant,  v.  Andrew 

eosewater,  appellee. 

Filed  July  12,  1907.    No.  15,186. 

1.  Cities:  Ofticeb:  Failube  or  Successor  to  Quaufy.  The  dty 
engineer  of  a  city  of  the  metropolitan  class  holds  the  office 
until  his  successor  is  elected  and  qualified.  The  failure  to 
qualify  by  one  who  has  been  appointed  as  his  successor  by  the 
mayor  and  coTQfirmed  by  the  council,  but  who  has  not  taken  pos- 
session of  the  office  and  entered  upon  the  discharge  of  its  duties, 
does  not  render  the  office  vacant.  Upon  such  failure  to  qualify 
the  incumbent  may  qualify  anew  under  section  17,  ch.  10,  Comp. 
St  1905. 

2. :  :  .    "When    it   Is   the   duty  of   the   mayor   t* 

appoint  ati  officer  and  he  fails  to  do  so,  the  council  may  elect; 
but  this  power  of  the  council  does  not  exist  when  one  who  has 
been  appointed  by  the  mayor  and  confirmed  by  the  council  fails 
to  qualify,  there  being  an  incumbent  to  hold  over  until  his 
successor  is  elected  and  qualified.  In  such  caae  the  Incumbent 
may  qualify  anew,  and  takes  the  office  for  the  succeeding  term. 

Appeal  from  the  district  court  for  Douglas  county: 
WiLUS  G.  Sears,  Judge.    Affirmed. 

John  P.  Breen,  W.  H.  Herdman  and  B.  8.  Baker,  for 
appellant. 

Byron  G,  BurhanJc,  contra. 
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Sedgwick,  C.  J. 

The  district  court  for  Douglas  county  denied  the  ap- 
plication of  relator  for  a  peremptory  writ  of  mandamus, 
requiring  the  respondent  to  give  him  possession  of  the 
office  of  city  engineer  of  the  city  of  Omaha  and  of  the 
records  of  said  office.  The  relator  has  appealed  to  this 
court. 

His  claim  to  the  office  rests  upon  an  election  thereto  by 
the  city  council  without  the  concurrence  of  the  mayor. 
Mr.  Rosewater,  the  respondent,  was  duly  appointed  to 
that  office  in  1903  for  the  term  which  is  fixed  by 
statute  at  three  years.  His  term  of  office  under  this 
appointment  ended  on  the  3d  Monday  after  the  election  in 
May,  1906,  upon  the  appointment  and  qualification  of  his 
successor.  In  due  time  after  his  term  had  expired,  the 
mayor  of  the  city  submitted  to  the  council  the  reappoint- 
ment of  Mr.  Rosewater  to  the  office  for  the  succeeding 
term.  This  appointment  was  rejected  by  the  council,  and, 
having  been  again  submitted  by  the  mayor  and  again  re- 
jected, the  mayor  appointed  one  Jesse  Lowe  to  the  office, 
and  that  appointment  being  submitted  to  the  council  was 
duly  confirmed.  .Mr.  Lowe  refused  to  accept  the  office 
and  failed  to  qualify.  After  the  expiration  of  30  days 
Mr.  Rosewater  qualified  anew  as  city  engineer  under  the 
statute,  which  provides :  "When  the  incumbent  of  an  office 
is  reelected  or  reappointed  he  shall  qualify  by  taking  the 
oath  and  giving  the  bond  as  above  directed;  but,  when 
such  officer  has  had  public  funds  or  property  in  his  con- 
trol, his  bond  shall  not  be  approved  until  he  has  produced 
and  fully  accounted  for  such  funds  and  property;  and 
when  it  is  ascertained  that  the  incumbent  of  an  office  holds 
over  by  reason  of  the  nonelection  or  nonappointment  of 
a  successor,  or  of  the  neglect  or  refusal  of  the  successor 
to  qualify,  he  shall  qualify  anew  within  ten  days  from 
the  time  at  which  his  successor,  if  elected,  should  have 
qualified."  Comp.  St.  1905,  ch.  10,  sec.  17.  It  is  provided 
in  section  77,  ch.  12a,  Comp.   St.   1905:  "If  the  mayor 
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shall  neglect  or  fail  to  make  any  of  the  appointments 
herein  designated  to  be  made  at  and  within  the  time  herein 
specified,  then  the  city  council  shall  be  and  is  hereby  em- 
powered to  fill  such  offices  by  election,  a  majority  of  the* 
entire  council,  being  requisite  to  elect  such  officer/' 
Under  this  provision  the  city  council  proceeded  on  the 
9th  day  of  April,  1907,  to  elect  the  relator  to  the  office.  If 
a  vacancy  existed  at  the  time  of  this  action  of  the  council, 
and  the  mayor  neglected  or  failed  to  make  an  appoint- 
ment, the  council  had  power  under  the  statute  above 
quoted  to  elect  the  relator,  and  he  is  now  entitled  to  the 
office  Under  the  statute  this  is  an  appointive  office. 
When  Mr.  Rosewater's  term  ended  in  1906,  it  was  the  duty 
of  the  mayor  and  council  to  select  the  officer  for  the  suc- 
ceeding term  of  three  years.  This  was  done  by  the  ap- 
pointment and  confirmation  of  Mr.  Lowe,  the  attempt  to 
appoint  Mr.  Rosewater  for  the  succeeding  term  having 
failed.  When  Mr.  Lowe  failed  to  qualify,  and  the  mayor 
neglected  to  make  another  nomination,  the  city  council 
could  elect  an  engineer  to  fill  the  vacancy,  if  a  vacancy 
existed. 

The  relator  contends  that  there  was  then  a  vacancy  in 
the  office.  He  relies  upon  section  87,  ch.  12a,  Comp  St. 
1905,  governing  metropolitan  cities,  as  amended  in  1905. 
It  is  as  follows:  "If  any  person  elected  or  appointed  to 
any  city  office  shall  neglect,  fail,  or  refuse,  to  have  his 
official  bond  executed  and  approved  as  required  by  law, 
and  filed  for  record  within  the  time  limited  by  this  act, 
his  office  shall  thereupon  ipso  facto  become  vacant  and 
such  vacancy  shall  thereupon  be  filled  by  election  or 
appointment  as  the  law  may  direct  in  other  cases  of 
vacancy  in  the  same  office.''  This  section  is  a  substan- 
tial reenactment  of  section  15,  ch.  10,  Comp.  St.,  the  gen- 
eral statute  entitled  "Bonds  and  Oaths — ^Official."  Before 
this  section  was  made  a  part  of  the  statute  governing 
cities  of  the  metropolitan  class  by  the  act  of  1905,  it  had 
been  construed  by  this  court  in  State  v.  Boyd,  31  Neb. 
082,  734,  where  it  was  said :  **The  provisions  of  section  13 


Vol.79]  JANUARY  TERM,190l  4&J 


State  v.  Kose water. 


were  not  intended  by  the  legislature  to  apply*  to  a  case 
where  the  incumbent  of  an  office  holds  over  on  account  of 
the  failure  to  elect  a  successor,  but  have  reference  to  cases 
where  the  person  elected  to  a  public  office  has  never  taken 
the  oath  and  given  the  bond  recjuired  by  law,  and  who  has 
never  entered  upon  tlie  discharge  of  the  duties  of  the 
office.  Hold-over  officers  are  governed  and  controlled  by 
section  17  above  quoted."  Section  17  referred  to  in  that 
opinion  is  section  17,  ch.  10,  Comp.  St.  1905,  which  we 
have  already  quoted  in  full.  The  statute  governing  cities 
of  the  metropolitan  class  provides:  "The  general  laws  of 
the  state  governing  public  officers,  so  far  as  applicable, 
shall  govern  and  fix  the  qualifications  and  the  liability  of 
sureties,  the  penalties  for  failure  to  give  bonds,  the 
bonds  of  persons  appointed  to  fill  vacancies  or  the  bonds 
to  be  given  by  officers  reappointed,  reelected,  or  holding 
over."    Comp.  St.  1905,  ch.  12a,  sec.  88. 

Sections  15  and  17  of  the  general  statute  referred  to  may 
therefore  be  considered  as  reenacted  in  the  act  of  1905 
with  the  construction  that  had  already  been  given  to 
those  sections  by  this  court.  If,  an  officer  holds  over 
under  the  provisions  of  section  17  he  holds  for  the  next 
succeeding  term.  Richards  t\  McMiUhi^  36  Neb.  352.  It 
may  be  that  if  he  were  reelected  or  reappointed  and  failed 
to  qualify,  or  if  upon  the  nonelection  or  nonappointment 
of  a  successor,  or  the  neglect  or  refusal  of  the  successor 
to  qualify,  he  should  fail  to  qualify  anew,  as  provided  in 
the  statute,  he  would  under  such  circumstances  bring  him- 
self within  the  provisions  of  section  15.  It  was  unneces- 
sary to  decide  in  State  v.  Boyd,  supra,  that  under  no  cir- 
cumstances could  the  provisions  of  section  15  apply  in 
such  case.  What  the  court  there  intended  to  hold  was 
tliat,  "where  the  person  elected  to  a  public  office  has  never 
taken  the  oath  or  given  the  bond  required  by  law,"  it  -is 
his  right  to  the  public  office  which  becomes  vacant  thereby, 
and  no  doubt,  if  he  had  taken  possession  of  the  office  and 
entered  upon  the  discharge  of  the  duties  thereof,  so  that 
there  would  be  no  other  incumbent,  the  office  itself  would 
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l>ecome  vacant  by  his  neglect  to  qualify.  But,  where  a 
person  so  elected  has  never  taken  possession  of  the  office 
nor  entered  upon  the  discharge  of  the  duties  thereof,  his 
neglect  to  take  the  oath  does  not  forfeit  the  right  of  the 
incumbent.  The  incumbent's  rights  are  regulated  by  sec- 
tion 17,  supra,  of  the  act.  This  view  is  in  harmony  with 
the  general  election  law.  Comp.  St.,  ch.  26.  Section  101 
of  that  act  specifies  several  "events"  upon  the  happening 
of  which  a  civil  office  shall  become  vacant,  among  w^hich 
are:  "A  failure  to  elect  at  the  proper  election,  there  being 
no  incumbent  to  continue  in  office  until  his  successor  is 
elected  and  qualified,  nor  other  provisions  relating  there- 
to." This  provision  contemplates  tliat  an  office  shall 
not  become  vacant  for  failure  to  elect  a  successor,  if  there 
is  an  incumbent  to  continue  in  office  until  his  successor 
is  elected  and  qualified. 

It  is  argued  that,  as  Mr.  Rosewater's  term  to  which  he 
was  appointed  had  expired,  it  was  the  duty  of  the  mayor 
io  nominate  a  successor,  who  upon  confirmation  by  the 
council  would  qualify,  and  as  Mr.  Lowe  failed  to  qualify, 
(his  duty  of  the  mayor  continued,  so  that  his  failure  to 
make  another  nomination  devolved  upon  the  council  the 
duty  to  elect  Mr.  Rosewater's  successor  under  sections 
77  and  79  of  the  act.  Comp.  St.,  ch.  12</.  This  is  not  the 
meaning  of  section  17  above  quoted.  It  does  not  apply 
to  elective  officers  alone.  An  incumbent  of  the  office  holds 
over  by  reason  of  the  nonappointinent  of  his  successor  by 
the  terms  of  the  statute.  This  language  nmkes  section  17 
applicable  to  appointive  as  well  as  to  elective  officers, 
and,  if  the  successor  who  is  regularly  appointed  and  con- 
firmed by  the  council  neglects  or  refuses  to  qualify,  the 
incumbent  may  qualify  anew^;  and  by  section  79  it  is  only 
when  the  council  refuses  to  confirm  the  appointment  by 
the  mayor  that  he  is  authorized  to  nmke  another  appoint- 
ment. At  the  time  that  the  city  council  attempted  to 
elect  the  relator  to  this  office,  Mr.  Ros(»water  was  an  in- 
cumbent of  the  office,  and  by  the  exprc^ss  provision  of  the 
statute  was  "to  continue  in  office  until  his  successor  is 
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elected  and  qualified."  "Hold-over  officers  are  governed 
and  controlled  by  section  17  above  quoted."  State  v. 
Boyd,  supra.  Mr.  Rosewater  was  clearly  a  hold-over  offi- 
cer, and,  as  such,  within  the  meaning  of  section  17  as 
above  construed,  his  right  to  "qualify  anew"  is  declared 
in  that  section. 

This  disposes  of  the  case,  and  requires  us  to  deny  the 
writ.  It  is  therefore  unnecessary  to  discuss  the  question 
so  ably  presented  as  to  the  propriety  of  proceedings  in 
mandamus  in  a  case  like  this. 

The  judgment  of  the  district  court  is 

Affirmed. 


State,  ex  rel.   Platte  County,   bt  al.,   relators,   v. 
George  L.  Sheldon  et  al.,  respondents. 

Filed  July  12,  1907.    No.  15,274. 

Statutes:  Construction.  When  k  statute  has  for  nearly  40  years 
been  practically  construed  by  the  officers  whose  duty  It  Is  to 
enforce  it,  and  has  during  that  time  been  several  times  reen- 
acted  by  the  legislature  in  substantially  the  same  terms,  such 
construction  will  be  regarded  as  adopted  by  the  legislature, 
although  the  language  of  the  statute  would  indicate  a  different 
meaning. 

Original  application  for  a  writ  of  mandamus  to  compel 
respondents,  members  of  the  state  board  of  equalization 
and  assessment,  to  certify  to  the  county  clerk  of  Platto 
county  the  valuation  of  the  Union  Pacific  Kailroad  in 
Platte  county,  and  that  the  assessed  valuation  is  20  per 
cent,  thereof.    Writ  denied. 

W.  N.  Henslry  and  J.  J.  Sullivan ,  for  relators. 

W.  T.  Thompson^  W.  B.  Rose  and  Chram,t  G.  Martin^ 
contra. 

Sedgwick,  0.  J. 

The  county  of  Platte  and  the  treasurer  of  said  county 
have  asked  this  court  for  a  peremptory  writ  of  mandamus 
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against  the  defendants  as  the  state  board  of  equalization 
and  assessment  to  "certify  and  show  in  and  by  their  return 
to  the  county  clerk  of  Platte  county  that  the  true  valua- 
tion of  each  and  every  mile  of  said  railroad  in  said  county 
is  $75,000,  and  that  the  assessed  valuation  thereof  is  20 
per  cent,  of  that  amount/' 

The  petition  alleges,  after  the  usual  formal  allegations, 
that,  "heretofore,  to  wit,  on  the  1st  day  of  June,  1907,  the 
defendants,  while  convened  and  regularly  in  session  as  a 
state  board  of  equalization  and  assessment,  and  having 
oolore  it  all  information  contemplated  or  required  by  law 
in  relation  to  the  value  of  said  railroad  (the  road  of  the 
I'nion  Pacific  Railroad  Company),  including  tangible 
property  and  franchises,  did  proceed  to  find,  and  did  find 
and  fix,  the  true  value  thereof  at  f  75,000  a  mile  for  each 
and  every  mile  of  said  railroad  in  Nebraska,  and  did  at 
the  same  time  find  and  fix  the  assessed  value  of  each  and 
(/very  mile  of  said  railroad  in  Nebraska  at  20  per  cent. 
of  the  true  or  actual  value  thereof.  The  valuation  of  each 
mile  of  said  road  was  by  said  board  ascertained  and  de- 
tc^rmined  by  dividing  the  whole  value  thereof  in  this  state 
by  the  number  of  miles  of  main  track  in  this  state,  as 
required  by  section  89,  art.  I,  ch.  77,  Comp.  St.  1905. 
The  said  county  is,  and  for  many  years  last  past  has  been, 
under  township  organization.  The  county  seat  is  the 
city  of  Columbus,  a  duly  organized  city  of  the  second 
class  having  a  population  of  between  4,000  and  5,000. 
About  20  miles  of  the  main  track  of  said  railroad  runs  in 
a  substantially  easterly  and  westerly  direction  through 
said  city  and  through  the  townships  of  Columbus  and 
Butler  in  said  county.  Between  40  and  45  miles  of  the 
main  track  of  said  railroad  runs  in  a  substantially  north- 
erly and  westerly  direction  from  said  city,  through  the 
townships  of  Columbus,  Lost  Creek,  Monroe,  Burrows  and 
Granville,  in  said  county.  Although  this  road,  running 
northerly  and  westerly  from  said  city,  is  commonly  known 
as  the  Omaha  &  Republican  Valley  Railroad,  it  is  owned, 
controlled  and  operated  by  the  Union  Pacific  Railroad 
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("ompauy,  and  was  by  defendants,  in  ascertaining  and  de 
termining  the  value  thereof  for  the  purpose  of  taxation,  con- 
sidered, treated  and  dealt  with  as  a  part  of  said  company's 
mileage  in  Nebraska.  Although  defendants  sitting  and 
acting  as  a  state  board  of  equalization  and  assessment 
have,  for  the  purpose  of  taxation,  found  and  fixed  the 
actual  and  true  value  of  each  and  every  mile  of  said  rail- 
road in  said  county  at  $75,000  a  mile,  and  have  fixed  and 
assessed  the  value  thereof  per  mile  at  20  per  cent,  of  the 
true  value,  they  have  determined,  and  they  now  threaten 
and  intend,  to  make  return  to  the  county  clerk  of  said 
county,  to  be  used  as  the  basis  of  levying  taxes  for  county, 
township,  city,  village,  school  and  road  districts  therein, 
showing  an  untrue,  uajust  and  unlawful  valuation  of  the 
said  railroad  property  in  said  county.  The  said  board 
threaten  and  intend,  and,  unless  enjoined  from  so  doing 
by  the  order  of  this  court,  will  in  the  return  to  said  countv 
clerk,  which  it  is  required  to  make  under  sections  93  and 
94  of  said  chapter  and  article  of  the  Compiled  Statutes, 
fail  and  refuse  to  show  and  certify  that  the  average  value 
per  mile  of  said  road  in  said  county  is  $75,000,  and  that 
the  assessed  value  of  each  mile  thereof  is  |15,000,  but 
will  in  and  by  such  return  show  and  certify  that  the 
average  value  per  mile  of  the  portion  of  said  road  running 
through  said  city  and  through  the  said  townships  of 
Columbus  and  Butler  (being  about  20  miles)  is  f  110,000, 
or  thereabouts,  and  that  its  assessed  value  is  20  per  cent, 
of  that  amount,  and  that  the  average  value  per  mile  of  the 
remainder  of  said  road  in  said  county  (being  40  and  45 
miles)  is  |42,000,  or  thereabouts,  and  that  the  assessed 
value  thereof  is  20  per  cent,  of  that  amount.  If  the  said 
board  is  permitted  to  make  its  said  return  to  the  county 
clerk  of  said  county  as  it  now  proposes,  threatens  and 
intends  to  make  it,  the  assessed  valuation  of  said  rail- 
road property  apportioned  to  said  county  for  the  purpose 
of  taxation  will  be  about  $776,000,  instead  of  about  $900,- 
000,  which  is  the  assessed  valuation  to  which  it  is  justly 
entitled  upon  an  apportionment  made  according  to  law." 
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The  answer  admits  the  facts  to  be  as  alleged  in  the 
foregoing  quotation  from  the  petition.  The  defendants 
admit  that  in  their  distribution  of  the  taxable  values  of 
this  railroad  property  and  certification  to  the  county 
clerks  of  the  several  counties  they  intend  to  place  greater 
value  upon  the  main  line  of  the  road  than  they  place  upon 
the  branch  lines  thereof.  The  plaintiffs  insist  that  they 
have  no  right  to  do  this  under  the  statute;  that  the  valu- 
ation of  the  whole  mileage  of  the  road,  including  the  main 
line  and  branch  lines,  have  been  ascertained  to  be  |75,000 
a  mile,  and  must  be  so  certified  to  the  various  county 
clerks.  The  answer  alleges :  "Ever  since  railroad  property 
has  been  taxed  in  the  state  of  Nebraska,  it  has  been,  and 
now  is,  a  custom,-  under  a  statutory  provision  still  in 
force,  of  the  state  board,  having  authority  to  estimate  the 
value  of  and  tax  railroad  property,  to  distribute  or  ap- 
portion the  values  to  be  used  as  the  basis  of  levying  taxes 
for  county,  township,  city,  village,  school  and  road  dis- 
trict purposes,  according  to  their  best  judgment  of  the 
value  of  each  of  the  main  lines  or  of  the  branch  or  other 
lines  of  each  railway  system.  It  is  the  purpose  of  re- 
spondents to  follow  this  custom;  and,  while  no  formal 
order  of  distribution  or  of  apportionment  has  been  made 
by  the  state  board  of  equalization  and  assessment  for  the 
year  1907,  the  following  tentative  distribution  as  to  tax- 
able values  for  the  Union  Pacific  has  been  considered  by 
respondents:  Main  line  467.38  miles,  at  |21,500  per  mile; 
Omaha  &  Republican  Valley,  428.30  miles,  at  f9,200  per 
mile;  Kearney  branch  65.74  miles,  at  f 6,575.45  per  mile. 
Respondents  aver  that  this  custom-is  authorized  by  law^, 
and  is  by  reenactment  of  the  old  law  the  proper  construc- 
tion of  the  existing  statutes.  Respondents  deny  that  the 
railroad  property  apportioned  to  Platte  county  for  the 
purpose  of  taxation  should  be  about  $900,000.^^ 

The  cont(*ntion  of  the  relators  is  that  the  board  is 
required  by  statute  to  distribute  the  total  valuiation  of 
this  railroad  property  in  the  state  to  each  county  in  pro- 
]>ortion  to  the  mileage  of  the  road  in  such  county,  in- 
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eluding  both  the  main   line  and  branch   lines;  that  is, 
having  found  that  the  valuation  of  the  total  property  of 
the  railroad  company  in  the  state  is  equal  to  $75,000  a 
mile  of  both  its  main  and  branch  lines,  the  board  must 
distribute    it    upon    that    basis    for    taxation    to    each 
county,   f75,000   valuation   for   each   mile  of  main   and 
branch    lines    situated    in    that    county.       The    board 
contends  that  it  is  within  the  discretion  of  the  board 
to  distribute  a  larger  ratio  of  valuation  per  mile  for  the 
main  line  and  a  less  valuation  for  branch  lines.    The  case 
was  considered  urgent,  and  the  defendant  has  not  fur- 
nished us  with  a  brief,  but  in  the  oral  argument  the  at- 
torney general  contended  that  the  statutes  bearing  upon 
the  point  in  controversy  were  first  enacted  in  1869,  and 
have  ever  since  that  time  been  construed  as  the  defend- 
ants now  propose  to  construe  them,  and  that  under  these* 
statutes  the  distribution  of  values  for  taxation  has  al- 
ways been  made  in  the  manner  the  defendants  now  pro- 
pose to  make  it;  that  the  revenue  laws  of  the  state  have 
been  revised  and  altered  at  various  times  while  this  cus- 
tom has  existed,  and  during  that  time  these  provisions 
of  the  statute  have  been  many  times  reenacted,  but  always 
in  substance  and  effect  the  same  as  they  existed  in  the* 
act  of  1869.    These  contentions  on  the  part  of  the  defend- 
ants were  not  controverted  by  the  relators,  but  it  was 
vigorously  contended  that  the  existence  of  such  custom 
and  practice  for  this  long  term  of  years  did  not  give  it 
the  sanction  of  law.    It  was  conceded  that  if  the  statute 
was  of  doubtful  meaning,  and  if  it  was  capable  of  being 
'•onstrued  to  sanction  the  method  of  distribution  that  had 
been  pursued,  the  practical  construction  given  it  by  th(» 
(executive  branch  of  the  state  government  ought  to  control ; 
1>ut  it  was  maintained  that  the  construction  contended 
for  by  relators  was  so  plain  and  unequivocal  that  no 
y)ractice  in  violation  of  the  law  could  ever  justify  a  dis- 
i-egard  of  the  plain  statutory  provisions. 

The  solution  of  the  question  thus  presented  depends 
upon  the  construction  to  be  given  f.o  sections  87,  89,  90 
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and  93  of  the  revenue  act  (Comp.  St.  1905,  ch.  77.  art.  I) 
The  parts  of  the  statute  above  cited  bearing  most  directly 
and  literally  upon  the  points  in  question  are  the  seventh 
subdivision  of  section  87  and  the  last  sentence  of  section 
89,  which  are  as  follows : 

"A  correct  return  of  the  value  of  all  tools  and  materials 
used  for  repairs,  and  of  all  other  personal  property  in 
the  state  of  Nebraska,  together  with  such  other  informa- 
tion as  the  state  board  of  equalization  and  assessment 
may  require  in  order  to  enable  them  to  apportion  such 
rolling  stock  between  the  main  line  and  branches  of  said 
road.^^ 

"The  valuation  of  each  mile  to  be  determined  by  divid- 
ing the  whole  value  by  the  number  of  miles  of  the  main 
track  of  each  road  or  line." 

The  former  assumes  that  the  board  will  "apportion 
such  rolling  stock  between  the  main  line  and  branches  of 
said  road."  The  relators  suggested  that  the  section  in 
which  this  language  occurs  relates  to  all  persons,  com- 
panies or  corporations  owning,  operating  or  controlling 
any  railroad  or  railroad  service,  as  well  as  to  railroad 
companies  themselves,  and  that  it  is  the  rolling  stock 
iilone  that  it  is  assumed  will  be  apportioned  between  "the 
main  line  and  branches";  that  this  rolling  stock  is  to  be 
apportioned  only  to  those  lines  and  branches  over  which 
it  is  used,  and  that  therefore  subdivision  7  does  not  as- 
sume that  the  total  valuation  of  the  road  is  to  be  appor- 
tioned among  the  main  lines  and  branches.  This  reason- 
ing upon  this  point  is  very  convincing,  and  it  would 
seem  that  the  construction  so  contended  for  was  the  one 
most  natural  to  be  derived  from  the  language  used;  but 
it  does  not  account  for  the  use  of  the  word  "between" 
instead  of  the  word  "among,"  and  the  use  of  the  word 
"between"  may  be  thought  to  indicate  that  it  was  con- 
templated that  the  apportionment  to  the  main  line,  upon 
the  one  hand,  and  the  branches,  upon  the  other,  would 
be  the  principal  feature  of  tliis  part  of  the  board's  duties. 

A42:ain,  although  it  may  be  thought  that  the  natural 
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construction  of  the  language  of  the  last  part  of  section  89 
above  quoted  is  as  contended  by  the  relators,  still  there 
is  some  reason  for  the  contention  that  this  language  is 
susceptible  of  a  different  meaning.  The  words  "main 
track"  in  this  section  are  clearly  used  to  distinguish  from 
"side  or  second  track  and  turn  out,  spur  and  warehouse 
track,"  and  not  to  distinguish  the  main  line  from  the 
branch  line,  as  plainly  appears  from  the  first  part  of 
section  87  and  from  other  sections  of  the  act.  The  con- 
struction that  has  been  placed  upon  the  language  now 
under  consideration  by  the  state  board  is  that  the  number 
of  miles  of  the  main  track  of  each  road  or  branch  line  is 
to  be  taken  as  the  divisor  in  finding  the  value  per  mile  of 
such  road  or  branch  line,  as  the  case  may  be,  and  that 
the  thing  to  be  divided  by  this  divisor  is  the  whole  value  of 
the  road  or  branch  line,  as  the  case  may  be,  when  that 
value  has  been  ascertained  and  apportioned  by  the  board, 
that  is,  the  board  finds  the  whole  value  of  the  road  and 
then  determines  what  part  of  that  whole  value  should 
be  apportioned  to  the  main  line  and  what  part  to  the 
branch  lines  respectively,  and  then  divides  the  whole 
value  apportioned  to  the  main  line  by  the  number  of  miles 
of  that  line,  and  the  whole  value  apportioned  to  each  of 
the  branch  lines  by  the  number  of  miles  of  each  of  the 
branch  lines  respectively.  It  must  be  confessed  that  such 
a  construction  of  the  statute  is  forced  and  unnatural,  but 
it  may  perhaps  with  reason  be  contended  that  it  is  not 
an  impossible  construction.  There  is,  of  course,  no  doubt 
of  the  power  of  the  legislature  to  have  provided  such  a 
method  of  apportionment,  and  it  must  be  remembered 
that  the  contemporaneous  construction  contended  for  is 
not  the  construction  given  it  by  the  state  board  alone,  but 
it  is  the  practical  construction  given  it  by  the  legislature 
itself.  Even  in  the  construction  of  constitutional  provis- 
ions some  courts  have  held  that  the  practical  construc- 
tion adopted  and  long  continued  by  the  legislative  depart- 
ment will  be  followed,  even  when  clearly  erroneous.  8 
Cyc.   737.     This  court  has  not   generally  adopted  this 
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doctrine.  It  was  said  in  State  v.  Cornell,  60  Neb.  276: 
"While  a  practical  interpretation  of  the  constitution  by 
the  legislature  will  not  be  lightly  disregarded  in  doubtful 
caaes,  yet,  when  the  language  of  the  constitution  is  free 
from  ambiguity,  an  interpretation  thereof  by  the  legisla- 
tive department  cannot  be  invoked  to  nullify  the  funda- 
mental law."  In  a  very  recent  case,  the  supreme  court 
of  Illinois  has  held  that  a  practical  construction  by  the 
executive  department  of  an  act  of  the  legislature  through 
a  period  of  nearly  40  years  will  not  be  followed  by  the 
courts  when  such  construction  is  clearlv  contrary  to 
the  intention  of  the  legislature  in  enacting  the  law. 
Whittemore  v.  People,  227  111.  453,  477,  81  N.  E.  427. 
Prom  this  proposition  Mr.  Justice  Carter  dissented.  In 
his  dissenting  opinion  he  said:  "All  the  facts  and  cir- 
cumstances indicate  that  the  construction  placed  upon 
this  statute  during  40  years  by  those  charged  with  its 
enforcement  has  been  in  good  faith,  with  tlie  full  belief 
that  not  only  the  letter  but  the  spirit  of  the  law  was 
being  observed.  In  some  jurisdictions  long  continued, 
contemporaneous  and  practical  construction  by  the  legis- 
lative and  executive  departments  has  been  followed,  even 
though  the  courts  believed  the  language  under  consider- 
ation clear  and  unambiguous.  8  Cyc.  737 ;  26  Am.  &  Eng. 
Ency.  Law  f2d  ed.),  634.  This  court  has  stated  that 
such  construction  will  govern  only  where  the  language 
of  the  statute  is  doubtful,   yet  an  examination  of  the 

decisions  in  this  state  will  disclose  that  in  almost  everv 

• 

instance  such  contemporaneous,  uniform  and  long-con- 
tinued construction  by  public  oflScials  in  the  execution  of 
the  law  has  been  followed  by  this  court."  In  the  case  at 
bar  the  argument  of  contemporaneous  construction  is 
much  stronger  than  it  is  in  cases  where  it  is  attempted 
to  apply  it  to  the  construction  of  constitutional  provisions, 
or  where  the  construction  of  statutes  by  executive  officers 
is  relied  upon.  If  a  constitutional  provision  which  had 
been  practically  construed  for  a  period  of  40  years  was 
adopted  anew  in  a  revision  of  the  constitution  without 
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change  of  the  phraseology,  the  presumption  that  in  re- 
adopting  the  phraseology  the  people  approved  of  the  con- 
struction that  had  been  placed  upon  it  would  be  strong, 
and  would  be  analogous  to  the  position  in  the  case  which 
we  have  at  bar.  The  respective  legislatures  which  have 
reenacted  the  provisions  of  the  statutes  from  time  to  time 
must  be  presumed  to  know  of  the  practical  construction 
w^hich  was  being  put  upon  the  statute,  and  by  reenacting 
it  without  change  the  presumption  arises  that  the  con- 
struction so  placed  upon  it  met  with  the  legislative  ap- 
proval. Under  such  circumstances,  it  seems  to  us  that  if 
the  practice  is  to  be  changed  it  ought  to  rest  with  the 
legislature,  and  not  with  the  courts,  to  inaugurate  the 
change.  The  house  of  representatives  of  the  last  legislature 
adopted  a  resolution  condemning  the  practice.  The  fact 
that  the  views  of  the  house  upon  this  subject  were  not 
concurred  in  by  the  senate  nor  approved  by  the  governor 
gives  emphasis  to  the  conclusion  that  the  change  in  the 
statute,  if  any  is  desired,  ought  to  await  the  action  of 
the  legislature. 

From  these  considerations,  it  follows  that  the  peremp- 
tory writ  of  mandamus  must  be  denied. 

Writ  dbnied. 


Plattsmouth  Lodge  No.  6,  A.  P.  &.  A.  M.,  appellant,  v. 

Cass  County,  appellee. 

Filed  Jult  12,  1907.    No.  14,8l4. 

Taxation:  Exsmftions.  Under  the  agreed  statement  of  facts  In  this 
case  the  property  of  Plattsmouth  Lodge  No.  6,  A.  F.  ft  A.  M.,  is 
not  subject  to  taxation  for  the  year  1905. 

Appeal  from  the  district  court  for  Cass  county :  Paul 
JESSEN,  Judge.    Reversed. 

8.  M.  Chapman  and  8.  P.  Damdson,  for  appellant 

C.  A.  Rawls,  contra. 
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Barnes,  J. 

Plattsmonth  Lodge  No.  6,  Ancient  Free  and  Accepted 
Masons,  is  the  owner  of  the  upper  or  second  story  of  a 
bailding,  known  as  "Bockwood  Hall/^  situated  on  lot  2 
of  block  35,  in  the  city  of  Plattsmonth,  Cass  county,  Ne- 
braska, and  certain  furniture  used  exclusively  for  lodge 
purposes,  worth  about  fSOO,  together  with  |500  in  bank, 
which  it  claims  is  a  fund  used  exclusively  for  charitable 
purposes.  Said  property  was  listed  by  the  assessor  of  the 
precinct  in  which  it  is  located  for  taxation  for  the  year 
1905,  and  was  returned  by  him  for  that  purpose  to  the 
proper  taxing  authorities.  The  lodge  appeared  before  the 
board  of  equalization  at  the  proper  time  and  objected  to 
the  assessment  of  said  property,  for  the  reason  that  it 
was  exempt  from  taxation  because  it  was  used  exclusively 
for  charitable  puri)oses,  and  asked  that  it  be  stricken 
from  the  assessment  rolL  After  a  full  hearing  the  board 
overruled  the  objection  and  request,  and  the  property  was 
assessed  for  taxation  for  that  year.  The  lodge  appealed 
from  said  order  or  judgment  of  the  board  to  the  district 
court  for  Cass  county.  On  the  trial  the  judgment  of  the 
board  was  affirmed,  and  an  appeal  was  thereupon  taken 
to  this  court. 

In  the  district  court  the  trial  was  had  upon  an  agreed 
statement  of  facts,  which  has  been  made  a  part  of  the 
record  by  a  bill  of  exceptions,  and  constitutes  all  of  the 
evidence  presented  for  our  consideration.  The  character, 
objects  and  purposes  of  the  appellant,  the  uses  to  which 
the  property  in  question  is  applied,  and  the  purposes  for 
which  it  is  held  are  fully  set  out  and  explained  in  the 
agreed  statement  of  facts,  from  which  we  quote,  as  fol- 
lows: "The  objects  and  purposes  of  said  lodge  are  to 
nurse,  care  for,  and  provide  for  its  sick,  afflicted  and  needy 
members  and  their  families,  and  bury  the  dead,  care  for 
the  widows  of  its  deceased  members,  care  for  and  educate 
their  orphan  children,  and  to  inculcate  in  its  members 
the  principles  of  morality,  temperance,  benevolence  and 
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charity,  and  teach  them  their  duty  and  true  fraternal  re- 
lation to  mankind ;  to  contribute  to^  the  maintenance  and 
support  of  the  Masonic  Home  at  Plattsmouth,  Nebraska, 
an  institution  for  the  support  and  maintenance  of  desti- 
tute master  masons,  their  widows  and  orphans,  at  the 
expense  of  the  masonic  order,  without  allowing  such  des- 
titute master  masons,  their  widows  and  orphans  to  become 
charges  upon  the  state  of  Nebraska  or  the  public,  and 
promote  the  blessings  of  masonic  privileges.  That  the 
revenue  of  said  appellant  lodge  is  provided  by  membership 
fees  and  dues,  paid  by  persons  joining  said  lodge  and  by 
the  members  thereof,  and  not  from  any  revenue  derived 
from  any  other  source  whatever.  Also  each  member  of 
said  appellant  lodge  is  required  to  pay  annually  for  the 
support  of  the  Masonic  Home  and  any  other  special  as- 
sessment levied  against  the  members  of  said  lodge  by  the 
grand  lodge  of  the  order,  for  the  maintenance  and  sup- 
port of  said  Home.  That,  in  addition  to  other  commit- 
tees of  said  lodge,  the  worshipful  master,  junior  and 
senior  wardens  of  said  appellant  lodge  are  the  committee 
of  said  lodge  on  charity,  and  as  such  are  authorized  by 
the  laws  and  usages  and  customs  of  said  order  to  draw 
from  the  funds  of  said  lodge  by  an  order  of  the  worship- 
ful master  such  sum  or  sums  as  may  be  deemed  necessary 
by  said  committee  for  the  relief  of  any  one  object  at  one 
time.  Except  as  above,  the  individual  members  of  said 
lodge  are  not  entitled  to  draw  or  receive  any  pecuniary 
benefits  from  said  lodge,  and  in  no  case  are  they  entitled 
to  receive,  directly  or  indirectly,  any  pecuniary  benefits, 
or  any  benefit  or  profit  or  private  gain  from  said  lodge,  or 
in  any  manner  participate  in  the  distribution  of  the  funds 
or  property  of  the  lodge.  That  said  Plattsmouth  Lodge 
No.  6  is  not  engaged  in  any  business  for  profit  or  gain, 
and  is  prohibited  by  the  rules  and  regulations  of  the 
masonic  order,  of  which  it  is  a  part,  from  engaging  in  any 
business  for  gain,  or  for  any  purpose  whatever,  except 
relieving  the  needy  persons,  as  above  stated."  It  is 
33 
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further  stipulated :  "Said  lodge  owns  and  uses  the  upper 
or  second  story  of  said  building  exclusively  for  lodge  pur- 
poses, that  is  to  say,  for  the  purpose  of  holding  its  lodge 
meetings,  and  for  no  other  purpose  whatever,  and-  that 
said  lodge  owns  no  other  property,  real  or  personal,  ex- 
cept that  so  situated  in  the  second  story  of  said  building, 
♦  •  •  and  the  money  mentioned  in  the  pleadings,  all 
of  which  is  held  and  used  exclusively  for  said  lodge  pur- 
poses." 

From  the  facts  thus  stipulated,  it  seems  clear  that  the 
appellant  is  a  charitable  institution,  and  this  view  is  sup- 
ported by  the  following  authorities:  Philadelphia  t?. 
Masonic  Home,  160  Pa.  St.  572,  23  L.  R.  A.  545,  where  it 
was  said  in  the  opinion :  "The  appellee  clearly  is  a  charity. 
It  provides  for  and  maintains  in  the  Masonic  Home  in- 
digent, aflSicted  and  aged  freemasons.  This  too  from  vol- 
untary contributions,  without  charge  to  the  beneficiaries, 
and  with  no  profit  either  to  the  corporation,  or  its  officers. 
Not  one  of  the  corporate  officers  receives  a  cent  of  com- 
pensation for  administering  its  affairs.  Such  unselfish- 
ness excites  the  admiration  and  approval  of  all  friends  of 
humanity.  ♦  •  ♦  <The  money  to  support  them  is  con- 
tributed by  different  masonic  lodges,  individuals,  masons, 
men  and  women;  the  receipts  are  always  less  than  the 
expenses,  and  a  deficit  has  to  be  made  up  at  the  end  of 
each  year;  no  one  is  benefited  except  the  inmates;  they  are 
fed,  clothed,  and  lodged  during  life,  and  buried  at  death 
at  the  expense  of  the  home.'  Of  course,  if  this  be  not 
purely  charity,  nothing  is."  However,  the  property  of  the 
institution  was  there  held  taxable,  because  it  was  a  re- 
stricted, and  not  a  purely  public  charity.  See  also  Mayor 
and  Aldermen  of  Savannah  t\  Solomon's  Lodge,  53  Ga. 
93;  Fitterer  v.  Grairford,  157  Mo.  51,  50  L.  R.  A.  191; 
Bangor  v.  Masonic  Lodge,  73  ile.  428,  40  Am.  Rep.  369; 
Cify  of  Indianapolis  v.  Chrand  Master,  25  Ind.  518;  Mas- 
senburg  v.  Grand  Lodge ,  81  Ga.  212;  Mayor  and  City 
Council  V.  Grand  Lodge,  60  Md.  280;  State  v.  Board  of 
Assessors,  34  La.  Ann.  574. 
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Ill  this  cas<',  hpwever,  our  decision  must  rest,  not  on  the 
nature  of  the  masonic  institution,  but  on  the  use  which 
appellant  mak(\s  of  the  property  in  question  according  to 
the  facts  which  are  stipulated  and  admitted.  Section  2, 
art.  IX  of  the  constitution,  provides:  "The  property  of 
the  state,  counties  and  municipal  <jorporations,  both  real 
and  personal,  shall  be  exempt  from  taxation,  and  such 
other  property  as  may  be  used  exclusively  for  agricultural 
and  horticultural  societies,  for  school,  religious,  cemetery 
and  charitable  purposes,  may  be  exempted  from  taxation, 
but  such  exemption  shall  be  only  by  general  law."  To 
render  effective  the  clause  of  the  constitution  above 
<luoted,  the  le^^islature  by  section  13  of  the  present  revenue 
law  (Comp.  St.  1905,  ch.  77,  art.  I)  has  declared:  "The 
following  property  shall  be  exempt  from  taxes:  First. 
All  pro])erty  of  the  state,  counties,  and  municipal  corpora- 
tions. Second.  Such- other  property  as  may  be  used  (ex- 
clusively for  agricultural  and  horticultural  societies,  for 
schools,  religious,  cemetery  and  charitable  purposes." 

This  brings  us  to  the  real  question  involved  in  this  con- 
troversy: Is  the  appellant's  property  which  was  liste<l 
for  taxation  used  exclusively  for  charitable  purposes? 
This  question  must  be  determined,  not  from  our  personal 
knowledge,  if  any,  of  the  nature  of  the  masonic  order,  its 
organization,  its  character,  its  aims  or  its  purposes,  but 
from  the  stipulated  facts  in  evidence  before  us.  It  will  be 
observed  that  the  parties  have  agreed  that  the  objects  and 
purposes  of  appellant  are  to  nurse,  care  and  provide  for 
its  sick,  afflicted  and  needy  members  and  their  families, 
and  bury  the  dead ;  to  care  for  the  widows  of  its  deceased 
m(*mber8  and  educate  their  oi^phan  children;  to  inculcate 
in  its  niembers  the  principles  of  morality,  temperance, 
benevolence  and  charity,  and  teach  them*  their  true  rela- 
tion to  mankind;  to  contribute  to  the  maintenance  and 
support  of  the  masonic  home  at  Plattsmouth,  which  is  an 
institution  for  the  support  and  maintenance  of  destitute 
master  masons,  their  widows  and  orphans  at  the  expense 
of  the  order,  without  allowing  such  destitute  persons  to 
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become  charges  upon  the  state  of  Nebraska  or  the  public; 
and  to  promote  the  blessings  of  masonic  privileges.  It 
appears  that  the  revenue  of  the  appellant  is  provided  by 
membership  fees  and  dues  paid  by  persons  joining  the 
lodge  and  its  members,  and  that  it  has  no  revenue  derived 
from  any  other  source  whatever;  that  each  member  is 
required  to  pay  annually  for  the  support  of  the  masonic 
home  above  mentioned^  and  such  other  assessments  as  may 
be  levied  against  the  members  of  appellant  lodge  by  the 
grand  lodge  of  the  order,  for  the  support  and  mainte- 
nance of  such  home;  that  its  committee  on  charity  is  au- 
thorized to  draw  from  the  funds  of  the  appellant  lodge 
by  an  order  to  be  approved  by  the  worshipful  master  such 
sum  or  sums  of  money  as  may  be  deemed  necessary  for  the 
relief  of  any  one  object  at  one  time;  that  the  individual 
members  of  the  lodge  are  not  entitled  to  draw  or  receive 
any  pecuniary  benefits  from  the  lodge  whatever,  that  they 
can  receive  no  benefit,  gain  or  profit  directly  or  indirectly 
from  the  funds  of  the  lodge,  or  in  any  manner  participate 
in  the  distribution  of  such  funds;  that  the  appellant  is 
not  engaged  in  any  business  for  profit  or  gain,  and  is  pro- 
hibited by  the  rules  and  r^ulations  of  the  ms^sonic  order, 
of  which  it  is  a  part,  from  engaging  in  any  business  for 
gain,  or  for  any  purpose  whatever,  except  relieving  the 
needy  persons,  as  above  stated.  It  thus  appears  to  be 
stipulated  that  the  appellant  is  an  institution  wholly 
charitable  in  its  nature,  aims  and  purposes.  While  we 
find  in  the  stipulation  the  words  "inculcate  in  its  mem- 
bers the  principles  of  morality,  temperance,  benevo- 
lence and  charity,  and  teach  them  their  duty  and  true  fra- 
ternal relation  to  mankind;  ♦  •  ♦  and  promote  the 
blessings  of  masonic  privileges,"  there  is  vouchsafed  to  us 
no  explanation  of  the  meaning  of  these  expressions,  and 
there  is  nothing  contained  in  them  which  would  indicate 
any  other  purpose  than  that  of  the  dispensation  of  charity 
to  the  members  of  the  order.  It  is  further  stipulated  that 
th(»  property  in  question  is  held  and  used  by  the  appellant 
for  the  purpose  of  holding  its  lodge  meetings,  and  for  no 
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other  purpose  whatever;  that  the  lodge  owns  no  other 
piTsonal  or  real  property,  and  that  the  money  above  de- 
scribed is  held  and  used  exclusively  for  said  lodge  pur- 
poses, to  wit,  the  relief  of  the  distressed  and  needy  mem- 
bers of  the  order. 

In  Fitteret'  v.  Crawford,  supra,  the  facts  there  agreed 
upon  were  stated  in  almost  the  identical  language  used  in 
the  stipulation  in  the  case  at  bar.    It  was  further  agreed, 
however,  in  that  case,  that  the  property  there  in  question 
was  a  three-story  building,  together  with  the  ground  on 
which  it  stood;  that  the  first  story  was  rented  and  used 
for  a  storeroom;  that  the  second  story  was  also  rented; 
that  the  third  story  was  used  and  occupied  by  the  meui- 
bers  of  the  lodge  as  a  lodge  room  and  ante-rooms  in  con- 
nection therewith.     It  was  held  that  the  property  was 
taxable,  for  the  sole  reason  that  a  portion  of  it  was  rentwl 
for  gain  and  produced  an  income  to  the  lodge.    As  to  that 
part  of  the  property  used  exclusively  for  lodge  purposes, 
the  court  said:    "It  is  upon  the  condition  that  the  prop- 
erty is  'used  exclusively  for  purely  charitable  purposes' 
that  it  is  exempted  from  taxation.    It  must  be  remembered 
that  it  is  not  exempted  from  taxation  simply  because  it 
belongs  to  the  masonic  lodge,  but  because  of  its  exclusive 
use  by  the  lodge  for  charitable  purposes.    Now  as  to  the 
third  story  there  can  be  no  question  as  to  its  use  for  such 
purposes,  but  as  to  the  other  stories,  and  the  ground,  they 
are  not  so  used.     And  being  parts  of  the  same  building, 
and  belonging  to  the  same  party,  it  could  not  be  parcele^I 
out,  and  thus  assess(xi  and  taxed,  so  as  to  bring  that  part 
of  it,  *used  exclusively  for  chjiritable  purposes,'  within 
that  provision  of  the  statute  which  exempts  such  property 
from  taxation.    ♦    •     ♦     There  is  a  very  material  differ- 
ence between  tlie  'use  of  a  building  exclusively  for  purely 
charitable  purpcists,'  and  renting  it  out,  and  then  apply- 
ing the  proceeds  arising  therefrom  to  such  purposes.     To 
rent  out  a  building  is  not  to  use  it  within  the  meaning  of 
the  statute,  but  in  order  to  use  it,  it  must  be  occupied  or 
made  use  of.    Moreover,  by  leasing  the  property  the  lodge 
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lu»eomes  the  competitor  of  all  persons  having  property  to 
rent  for  similar  purposes,  and  the  plain  and  obvious  mean- 
ing of  the  statute  is  that  such  property  shall  not  be  excMiipt 
from  taxation." 

As  above  stated,  the  second  story  of  the  building  in  ques- 
tion in  this  case,  which  is  owned  by  the  appellant,  is 
used  for  lodge  purposes  only,  and  from  the  agreed  state- 
ment of  facts  it  appears  that  the  lodge  is  conducted  for 
charitable  and  benevolent  purposes  only.    If  so,  then  the 
property  in  question  is  used  exclusively  for  such  purposes. 
That  such  property  is  not  subject  to  taxation  seems  to  be 
clearly  indicated  by  the  opinion  in  Young  Men's  Christian 
Ai^s'n  V.  Douglas  County,  60  Neb.  642.    There  the  property 
.ought  to  be  taxed  was  certain  real  estate  in  the  city  of 
Omaha,  upon  which  was  erected  a  building  used  by  the 
organization  for  the  purpose  of  carrying  forward  its  ob- 
ject, except  the  first  floor  thereof,  which  was  rented  for 
business  purposes,  and  it  was  held  that  the  portion  of 
the  property  occupied  for  such  purposes  was  not  used 
exclusively  for  educational,  charitable  and  religious  work, 
and  therefore  was  not  exempt  from  taxation  under  the 
laws  of  this  state.    In  the  body  of  the  opinion  we  find  the 
following :    "The  language  of  the  statute  is  clear  and  ex- 
plicit.    Under  it  all  property  used  exclusively  for  the 
purposes  mentioned  is  exempt  from  taxation     ♦     •     ♦ 
nor   do   we   think   that   the   proximity    of   one  class  of 
property  to  the  other  is  material;  the  sole  question  being 
whether  the  use  of  the  property  renders  it  exempt.    It  is 
not  necessary  that  the  property  should  be  such  as  to  per- 
mit its  separation  into  distinct  and  definite  parcels  or 
tracts  of  land.     As  is  said  in  Proprietors  of  Meeting  House 
V.  City  of  Lowell,  42  Mass.  538,  541 :  ^There  may  be  several 
distinct  tenements  under  the  same  roof;  and  tenements 
are  as  essentially  distinct,  when  one  is  under  the  other, 
as  when  one  is  by  the  side  of  the  other.'    A  portion  of  ap- 
pellant's property  being  used  for  business  purposes,  and, 
therefore,  not  within  the  purview  and  prinlege  of  the 
statute  referred  to,  we  regard  it  as  the  evident  int<*ntion 
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of  the  legislature  that  such  property  is  and  should  be  sub- 
ject to  the  general  revenue  laws,  as  all  other  property  in 
the  state.  *  ♦  ♦  In  reaching  a  conclusion  in  this  case, 
we  do  not  desire  to  be  understood  as  holding  that  all  of 
the  property  mentioned  in  the  petition  of  appellant  is 
subject  to  taxation,  but  only  that  part  which  is  used  for 
other  than  the  purposes  contemplated  by  the  organization 
maintained  by  appellant.'^ 

It  is  contended,  however,  by  the  appellee  that  we  must 
assume  that  the  property  in  question  is  not  used  exclu- 
sively for  charitable  purposes,  because  it  appears  from 
the  stipulation  that  the  appellant  in  conducting  its  busi- 
ness has  committees  other  than  the  one  to  dispense  char- 
ity, and  the  rooms  in  question  are  used  by  its  officers  and 
members  as  a  place  of  holding  its  meetings.  A  sufficient 
answer  to  this  contention  is  that  the  stipulation  falls  far 
short  of  imparting  any  information  from  which  we  can 
draw  such  an  inference.  On  the  other  hand  we  must  take 
notice  of  the  fact  that  every  charitable  institution  in  order 
to  accomplish  its  objects  must  have  and  maintain  an  or- 
ganization, must  have  its  officers  and  committees,  and 
must  hold  its  meetings,  otherwise  it  could  accomplish 
nothing.  Again,  we  should  not  be  unmindful  of  the  fact 
that  our  constitution  was  adopted  in  the  year  1875,  and 
the  provisions  of  the  present  revenue  law  relating  to  ex- 
emptions, which  is  above  quoted,  was  a  part  of  the  revenue 
law  of  1879,  and  not  until  now  have  the  taxing  authorities 
ever  claimed  that  the  property  of  the  masonic  order,  which 
is  used  for  charitable  purposes,  is  taxable.  This  contem- 
poraneous construction  of  the  constitution  and  statutes 
is  entitled  to  great  weight  in  solving  the  problem  now  be- 
fore us.  So  we  are  of  opinion  that  under  the  facts  recited 
in  the  stipulation  the  property  of  the  appellant  in  ques- 
tion in  this  case  is  exempt  from  taxation  under  the  consti- 
tution and  laws  of  this  state.  We  do  not  wish,  however, 
to  be  understood  as  holding  that  all  property  belonging  to 
the  masonic  order  is  exempt  from  taxation,  or  that  any  of 
its  property  is  exempt  because  it  is  such  order.    It  is  the 
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use  of  the  property,  and  that  alone,  which  determines  the 
question,  and  the  property  of  the  order  which  is  used  for 
the  purpose  of  gain  or  profit  of  any  kind  is  surely  tax- 
able. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Beversed. 

Lbtton,  J.,  concurring. 

This  case  was  submitted  upon  an  agreed  statement  of 
facts,  and  no  evidence  was  taken.  Upon  the  facts  stipu- 
lated I  am  inclined  to  think  that  the  opinion  is  corr(»ct, 
although  no  explanation  is  made  as  to  what  constitutes 
"the  blessings  of  masonic  privileges,"  which  it  is  said  the 
institution  is  intended  to  promote.  I  think  that  in  a  case 
involving  a  question  of  such  importance  as  the  taxation  of 
such  associations,  and  where  the  opinion  of  the  court  is 
liable  to  be  taken  as  indicating  its  views  upon  the  whole 
subject,  the  case  ought  not  to  be  tried  upon  an  agreed 
stipulation  of  facts.  The  stipulation  in  this  case,  as  is 
pointed  out  in  the  opinion,  is  substantially  one  which 
was  prepared  in  a  case  submitted  to  the  supreme  court  of 
Missouri,  and  upon  which  that  court  had  expressed  its 
opinion.  It  is  much  better  in  a  case  of  such  general  in- 
terest and  importance  that  witnesses  be  examined,  and  the 
tests  of  examination  and  cross-examination  be  used,  so 
that  the  whole  matter  may  be  fully  presented  for  the  con- 
sideration of  the  court. 

The  main  question  is  not  free  from  doubt,  and  depends 
largely  upon  the  particular  statutory  and  constitutional 
provisions  for  exemption.  In  this  connection,  see  Bangor 
V.  Masonic  Lodge,  73  Me.  428;  Ma^senhurg  v.  Grand 
Lodge,  81  Ga.  212,  and  cases  cited  on  pages  216,  217  of 
that  opinion. 

As  to  any  money  specially  set  apart  and  devoted  to  the 
support  of  the  Masonic  Home,  there  can  be  no  question 
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but  that  it  is  exempt  from  taxation.  Of  course,  if  all  the 
property  of  the  lodge  is  used  exclusively  for  charitabh* 
purposes,  as  the  stipulation  recites,  it  is  also  exempt,  but 
it  would  have  been  much  more  satisfactory  if  the  case  had 
been  submitted  upon  testimony. 


Harbison  Clark  v.  State  of  Nebraska.* 

FmED  July  12,  1907.    No.  14.917. 

1.  Criminal  Law:  Abgument  of  Counsfx.  Where  the  question  as  to 
the  aUeged  misconduct  of  an  attorney  in  his  argument  to  the 
jury  has  heen  submitted  to  and  decided  by  the  trial  court  on 
conflicting  evidence,  such  decision  will  not  be  disturbed  unless  it 
is  unsupported  by  the  testimony  and  is  clearly  wrong. 

2. :  Intent:  Evidence.  In  cases  where  the  guilt  of  the  defend- 
ant depemds  upon  the  intent,  purpose  or  design  with  which  the 
act  was  done,  or  upon  his  guilty  knowledge  thereof,  the  rule 
is  that  coUateral  facts  in  which  he  bore  a  part  occurring  immedi- 
ately before  and  leading  up  to  the  transaction  complained  of 
may  be  examined  for  the  purpose  of  establishing  such  guilty 
intent,  design,  purpose  or  knowledge,  even  though  such  facts 
show  the  commission  of  another  crime. 

3. :    INSTRUCTIONS.    Error  cannot  be   successfully  assigned   for 

the  giving  of  an  instruction  because  it  fails  to  cover  all  of  the 
questions  of  law  arising  in  a  criminal  prosecution,  if  the  instruc- 
tions, when  considered  as  a  whole,  fairly  and  correctly  state  the 
law  applicable  to  the  facts  of  the  case  as  disclosed  by  the  evi- 
dence. 

4.  :  Rbcobd:   Review.    Ordinarily,  where  the  bill  of  exceptions 

shows  upon  its  face  that  it  is  incomplete  and  does  not  contain  all 
of  the  testimony,  the  supreme  court  will  refuse  to  consider  it; 
but  in  a  capital  case  the  court  will  carefully  examine  the  whole 
record  and  determine  for  itself  the  sufficiency  of  the  evidence 
contained  in  the  record  to  sustain  the  conviction. 

Error  to  the  district  court  for  Douglas  county :  Abra- 
ham, L.  Sutton,  Jidgb.     Affirmed. 

*  Rehearing  denied.    See  opinion,  p.  482,  post. 
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William  H.  Croic  and  J,  B.  Strode,  for  plaintiff  in  error. 

W.  T,  Thompson,  Attorney  General,  and,  Orant  G. 
Martin,  contra. 

Barnes,  J. 

Harrison  Clark,  Calvin  Wain  and  Clarence  Qathright 
were  jointly  charged  in  the.  district  court  for  Douglas 
county  with  the  murd'^r  of  one  Edward  Flury  while  at- 
tempting to  rob  him.  Clark,  who  will  hereafter  be  called 
the  defendant,  demanded  a  separate  trial,  which  was 
grant(xi.  He  was  convicted  of  murder  in  the  first  degree, 
as  charged  in  the  information,  and  the  jury  fixed  death  as 
his  punishment.  To  reverse  the  judgment  rendered  on  the 
verdict  he  brings  the  case  here  by  petition  in  error. 

The  record  discloses  that  on  the  evening  of  March  7, 
1906,  defendant  went  to  the  home  of  James  Ross  in 
South  Omaha,  and  borrowed  a  38-caliber  Harrington  & 
Richardson  revolver.  Later  that  evening,  in  company  with 
Calvin  Wain,  he  went  to  the  home  of  the  latter  in  said 
city,  where  he  found  Clarence  Gathright,  Mrs.  Ewing, 
Mrs.  Wain,  and  a  man  whose  name  is  not  disclosed,  and 
they  spent  the  evening  together,  talking  and  drinking  beer. 
Wain,  Gathright  and  the  defendant  remained  in  the  house 
until  about  10 :  30  o'clock,  when  Wain  took  some  hoods  or 
masks  made  by  Mrs.  Wain  in  a  V  shape,  which  fitted  over 
the  head,  exposing  the  eyes  only,  and  the  three  men  left 
the  house  together.  From  there  they  went  west  to  a 
saloon  at  Thirty-Second  and  Q  streets,  then  south  to 
Thirty-Second  and  R  streets,  and  stopped  at  another, 
saloon.  Defendant  asked  Gathright  to  put  on  a  mask. 
All  three  put  them  on,  and  defendant  entered  the  saloon  by 
the  front  door,  the  other  two  by  the  side  door.  After  leav- 
ing this  saloon  they  removed  their  masks,  and  went  to 
Thirtieth  and  TJ  streets,  where  they  stopped  at  a  third 
saloon.  Defendant  went  to  the  window,  came  back,  and 
ordered  the  other  two  men  to  put  on  their  masks.  The  de- 
fendant then  entered  the  front  door,  and  the  others  the 
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Hide  door  of  the  saloon.  At  one  of  the  saloons  tlie  defend- 
ant got  another  revolver,  which  he  gave  to  Gathright. 
After  leaving  the  last  saloon  they  took  off  their  masks, 
and  went  to  the  vicinity  of  the  Rock  Island  depot.  While 
at  that  place  they  saw  a  motor  car,  on  what  is  called  the 
"Walnut  Hill"  line,  going  south,  and  defendant  said: 
"There  goes  a  car,  we  will  get  that  one."  They  walked  on 
until  they  came  to  a  car  standing  just  east  of  the  switch 
cm  the  Benson  and  Albright  line.  Just  at  that  time 
Edward  Flury,  the  conductor,  got  oflf  to  throw  the  switch, 
and  was  attacked  by  Wain  and  the  defendant,  with  the 
order:  "Hands  up!"  Flury  replied  with  a  shot.  Wain 
shot  at  him.  Defendant  then  stepped  out  from  a  place 
where  he  was  partially  concealed,  ran  up  to  the  conductor, 
and  a  number  of  shots  were  exchanged.  Flury  received 
bullet  wounds  in  the  wrist  and  the  abdominal  cavity  from 
the  effects  of  which  he  died  in  about  six  days. 

The  assignments  of  error  presented  by  the  defendant's 
counsel  will  be  discussed  in  the  order  of  their  presentation. 

1.  His  first  contention  is  that  the  judgment  of  the  dis- 
trict court  should  be  reversed  because  of  the  alleged  mis- 
conduct of  the  prosecuting  attorney  in  his  closing  argu- 
ment to  the  jury.  The  record  of  the  trial  fails  to  disclose 
the  misconduct  complained  of,  and  is  silent  as  to  any  ob- 
jection to  or  ruling  of  the  trial  court  on  the  remarks 
alleged  to  have  been  made  by  the  prosecuting  attorney, 
which  are  the  basis  of  this  contention.  The  question  ap- 
pears to  have  been  raised  for  the  first  time  on  the  defend- 
ant's motion  for  a  new  trial,  and  was  presented  by  affi- 
davits on  the  part  of  the  defendant,  which  were  contro- 
verted by  the  affidavits  of  the  prosecuting  attorney  and 
his  assistants.  The  district  court  found  that  the  remarks 
attributed  to  the  county  attorney  had  not  been  made. 
The  trial  judge  is  presumed  to  have  heard  all  that  was 
said  by  the  attorneys,  and  has  decided. this  question  on 
his  personal  knowledge  and  confiicting  evidence  in  the 
form  of  affidavits,  and  his  findings  thereon  should  not  be 
disturbed.    Cunningham  v.  State,  56  Neb.  691. 
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2.  It  is  contended  that  the  defendant  was  not  properly 
represented  in  the  trial  of  this  case  on  account  of  the 
ignorance  and  incompetency  of  the  attorneys  appointed 
by  the  court  to  defend  him ;  that  his  legal  rights  were  not 
properly  safeguarded  and  protected;  and  that  his  at- 
torneys permitted  testimony  to  go  to  the  jury,  unobjected 
to,  of  distinct  and  separate  robberies  which  had  no  con- 
nection with  the  crime  for  which  he  was  being  prosecuted. 
This  contention  is  not  well  founded.  It  appears  from  the 
record  that  the  defendant's  rights  were  properly  protected ; 
that  his  attorneys  not  only  safeguarded  his  rights,  but 
actually  preserved  and  prepared  the  record  which  is  now 
before  us. 

3.  The  defendant  insists  that  the  district  court  erred  in 
admitting  the  evidence  of  Clarence  Oathright,  H.  H.  King, 
Julius  Grimm,  Scott  Holbrook,  Joe  Trapp  and  Lee  Burket 
as  to  the  hold-up  and  robbery  of  the  saloons  on  Thirty- 
Second  and  Q  streets,  and  Thirty-Second  and  R  streets, 
and  Thirtieth  and  U  streets,  all  in  South  Omaha,  because 
each  of  said  transactions  was  a  separate  and  entirely 
different  crime  from  that  charged  in  the  information. 
The  record  shows  that  the  transactions  which  occurred  at 
the  saloons  above  mentioned  were  carefully  excluded  from 
the  jury.  The  state,  by  the  evidence  complained  of,  merely 
traced  the  defendant  and  his  associates  from  the  time  they 
left  the  house  of  Calvin  Wain  until  they  axrived  at  the 
place  where  Flury  was  murdered.  It  was  shown  by  this 
evidence  that  the  three  defendants  named  in  the  informa- 
tion were  at  the  several  saloons  above  described,  but  noth- 
ing was  said  by  the  witnesses  as  to  what  was  done  by  them 
at  those  places.  It  was  incidentally  shown,  however,  that 
the  defendant  got  a  revolver  at  one  of  the  saloons,  which 
he  delivered  to  Gathright,  and  there  was  a  division  of 
money  between  them.  Now  if  the  defendant  had  pur- 
chased a  revolver  at  a  hardware  store,  while  on  his  way 
to  the  scene  of  the  crime,  there  would  be  no  question  about 
the  admissibility  of  evidence  to  establish  that  fact;  neither 
would  the  fact  that  he  procured  the  revolver  by  holding 
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up  a  saloon-keeper  prevent  its  admissibilify,  although 
it  incidentally  connected  him  with  another  crime.  Ap- 
parently every  effort  was  made  by  the  prosecuting  at- 
torney and  the  court  to  exclude  all  evidence  of  other  trans- 
actions prejudicial  to  the  rights  of  the  defendant.  It 
would  seem,  however,  that  the  prosecution  would  have 
been  justified  in  going  into  the  transactions  at  the  saloons 
mentioned,  and  might  have  been  allowed  to  show  fully 
what  there  occurred.  Such  evidence  would  have  been  ad- 
missible for  the  purpose  of  establishing  the  intent  of  the 
defendant  to  commit  the  attempted  robbery  charged  in 
the  information.  Kni(/hts  v,  StatCj  58  Neb.  225,  76  Am. 
St.  Rep.  78.  "Where  the  evidence  tends  to  establish  any 
essential  ingredient  of  the  crime  charged,  the  fact  that 
it  proves  or  tends  to  prove  another  felony  not  charged  in 
the  indictment  is  not  a  reason  why  it  should  be  excluded. 
It  is  no  objection  to  evidence  of  a  fact,  otherwise  compe- 
tent, that  it  proves  or  tends  to  prove  a  distinct  felony.'' 
People  V.  Stout,  4  Park.  Cr.  Rep.  (N.  Y.)  114.  In  Under- 
bill, Criminal  Evidence,  sec.  89,  it  is  said:  "Thus  the 
movements  of  the  accused  prior  to  the  incident  of  the 
crime  are  always  relevant  to  show  that  he  was  making 
preparations  to  commit  it.  *  *  *  And,  generally, 
when  several  similar  crimes  occur  near  each  other,  either 
in  time  or  in  locality,  as,  for  example,  several  burglaries 
or  incendiary  fires  upon  the  same  night,  it  is  relevant  to 
show  that  the  accused,  being  present  at  one  of  them,  was 
present  at  the  others  if  the  crimes  seem  to  be  connected." 
Again,  it  seems  clear  that  the  evidence  con^plained  of 
was  admissible  to  disclose  the  identity  of  the  defendant, 
and  show  concert  of  action  by  him  and  his  associates  in 
carrying  out  a  prearranged  plan  of  operation  to  commit 
a  series  of  robberies.  "In  all  cases  where  the  guilt  of  the 
party  depends  upon  the  intent,  purpose,  or  design  with 
which  the  act  is  done,  or  upon  his  guilty  knowledge  there- 
of, I  understand  it  to  be  a  general  rule,  that  collatei-al 
facts  may  be  examined  into,  in  which  he  bore  a  part,  for 
the  purpose  of  establishing  such  guilty  intent,  design, 
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purpose  or  knowledge,"  even  though  such  facts  show 
another  crime.  Bottomley  i7.  United  States,  1  Story  (U. 
S.),  135.  So  we  are  of  the  opinion  that  the  evidence  com- 
plained of  was  both  competent  and  proper,  and  the  court 
rightfully  allowed  it  to  go  to  the  jury. 

It  is  also  insisted  that  the  court  erred  in  receiving  the 
testimony  of  policeman  Joseph  Blue,  who  arrested  the  de- 
fendant, and  who  stated  that  he  found  the  revolver  in 
defendant's  room,  and  the  money  which  fell  to  him  in  the 
division  of  the  spoils  in  the  coal  house,  w^here  it  had  been 
hidden  by  the  woman  he  had  asked  to  take  care  of  it  for 
him.  It  appears  that  no  objection  was  interposed  to  this 
testimony,  and  it  seems  to  us  that  it  was  admissible  as 
tending  to  connect  the  defendant  with  the  crime  charged 
against  him. 

4.  The  fourth  and  fifth  assignments  of  error  relate  to 
the  admission  of  the  evidence  of  witnesses  Briggs  and 
McMillan  as  to  an  alleged  confession  of  defendant.  It  is 
contended  that  a  part  of  said  confession  has  no  connec- 
tion whatever  with  the  charge  in  the  information,  but 
related  to  the  robbery  of  saloons  and  a  division  of  money, 
and  was  therefore  incompetent.  The  record  discloses  that 
the  proper  foundation  was  laid  for  the  introduction  of  the 
evidence  of  those  witnesses.  They  testified,  in  substance, 
as  follows:  Then,  Mr.  Clark  said  that  Gathright's  state- 
ment in  regard  to  the  transactions,  in  regard  to  the 
trouble  at  South  Omaha,  was  not  correct.  He  said  that 
the  statement  was  correct  until  they  got  to  Thirtieth  and 
R  streets  or  Thirtieth  and  Q  streets,  and  that  from  there 
on  the  statement  was  not  correct.  He  stated  that  they 
got  together,  the  three  of  them,  and  agreed  to  start  out 
to  hold  up  some  saloon,  and  that  they  did  hold  up  the 
saloons;  and  he  said:  "I  will  admit  I  was  the  leader,  I 
broke  the  telephone  wires,  and  stuck  up  the  saloon- 
keepers, and  I  will  admit  I  was  the  leader."  He  said  after 
they  got  through  wdth  the  saloons  they  went  down  to  the 
Rock  Island  track,  and  there  they  divided  the  money,  and 
while  they  were  dividing  the  money  there  were  two  street 
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cars  coming  up,  and  at  the  time  the  second  car  came  up 
they  got  to  talking  about  going  over  to  hold  up  the  street 
car.  Then  they  walked  south  on  the  railroad  track  until 
they  got  beyond  the  street  car,  and  then  crossed  eaist  to 
the  street  that  the  car  was  on;  and  he  said  that,  when 
they  came  up  to  the  street  car,  the  conductor  was  not 
throwing  the  switch,  but  was  standing  close  by  the  switch 
*  *  *  at  the  time  he  was  shot;  and  Clark  was  asked 
who  shot  him,  and  he  said  he  didn't  want  to  state  at  this 
time  who  did  shoot  him.  But  he  said  he  was  not  throwing 
the  switch;  and  he  said  that  after  the  shooting  he  and 
one  of  the  men,  "I  could  not  say  for  certain  now  which 
one  it  wafl,"  went  up  the  hill  together,  and  the  other  went 
in  a  different  direction.  It  seems  to  me  he  went  west,  and 
they  went  northeast ;  and  he  said  he  dropped  his  hat,  and 
went  back  and  picked  up  his  hat,  and  went  on. 

It  is  not  contended  that  this  confession  was  not  mado 
by  the  defendant,  and  it  is  difficult  to  see  how  the  trans- 
actions described,  other  than  the  one  in  question,  could 
have  been  eliminated  from  the  statement  so  as  to  exclude* 
them  from  the  jury  without  destroying  the  confession  it- 
self. Again,  the  collateral  matters  contained  in  the  con- 
fession were  all  admissible  in  evidence  to  show  the  pur 
pose  and  intent  with  which  the  assault  was  made  upon 
Flury,  which  resulted  in  his  death.  It  was  all  the  volun 
tary  statement  of  the  defendant,  and  was  competent  evi 
dence  tending  to  establish  his  guilt.  Pflueger  v,  8tat(\ 
46  Neb.  493. 

5.  Complaint  is  made  by  the  sixth  assignment  of  error 
of  a  remark  made  by  the  court  while  ruling  on  the  objec- 
tion of  the  defendant  to  a  question  propounded  by  tho 
county  attorney,  and  which  had  already  been  answered 
by  the  witness.  The  incident  complained  of  occurred 
during  the  examination  of  the  witness  Julius  Grimm. 
It  ap}>ears  that  Grimm  was  at  the  saloon  at  Thirtieth  and 
U  streets  when  it  was  visited  by  the  defendant  and  his 
associates.  In  the  course  of  his  examination  he  was  askwl : 
"Q.  What  was  done  there  with  reference  to  your  gun 
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that  night  that  you  have  heretofore  identified?  A.  They 
took  it.  Q.  Is  there  anything  in  particular  that  calN 
your  attention  to  this  large  gun?  A.  They  hit  me  over 
the  head  with  it."  This  answer  was  objected  to  as  bein^ 
immaterial  and  having  no  bearing  on  the  case.  The  court 
said:  "That  ought  to  be  sustained.  The  purpose  of  thi:. 
testimony  is  to  corroborate  the  testimony  or  the  story  told 
by  Gathright.  But  the  fact  that  he  saw  the  gun  that 
night  is  all  that  is  necessary.  The  objection  is  sustained." 
Not  only  was  the  ruling  in  favor  of  the  defendant,  but 
we  fail  to  see  how  remarks  of  the  trial  judge  in  any  way 
prejudiced  his  rights.  They  clearly  limited  the  appli- 
cation of  the  testimony  to  the  identification  of  the  re- 
volver, and  the  defendant  has  no  ground  for  complaint 
on  that  account. 

Many  other  errors  are  assigned  for  the  admission  of 
(evidence,  but  such  assignments  are  too  general  to  require 
our  attention.  For  instance :  It  is  said  that  the  court  erred 
in  admitting  in  evidence  exhibitef  1,  2,  3,  4,  5,  6,  7  and  8. 
We  find  that  these  exhibits  are  not  attached  to  or  made 
a  part  of  the  bill  of  exceptions,  so  we  aife  unable  to  de- 
termine that  question.  It  is  suflBcient  in  disposing  of 
these  general  asvsignments  to  say  that  we  have  carefully 
examined  the  record,  and  are  satisfied  that  it  fails  to  show 
that  any  incompetent  or  improper  evidence  was  received 
by  the  trial  court. 

6.  It  is  further  contended  that  the  court  erred  in  giving 
instruction  No.  6,  because  it  fails  to  state  that  the  jury 
should  find  beyond  a  reasonable  doubt  that  Clark  wa.s 
engaged  in  attempting  to  rob  conductor  Flury,  or  was 
present,  aiding  and  abetting  the  other  persons  jointly 
charged  with  him  in  said  attempted  robbery.  By  para- 
graph 5  of  the  instructions  the  jury  were  told  that,  "it 
is  essential,  in  order  to  warrant  a  conviction  in  this  case, 
that  the  state  prove  beyond  a  reasonable  doubt  that  the 
defendant,  Harrison  Clark,  on  the  8th  day  of  March,  1906, 
in  the  county  of  Douglas,  and  state  of  Nebraska,  did 
then  and  there  individually,  or  in  company  with  others, 
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forcibly  and  by  violence,  or  by  putting  in  fear,  and  witli 
intent  to  rob,  make  an  assault  upon  Edward  Flury,  and 
that  the  defendant  Clark  and  his  codefendant,  Calvin 
Wain,  or  Clarence  (Jathright,  while  engaiijiHl  in  the  coui- 
iiion  purpose  or  design  of  robbing  said  Flury,  did  wilfully, 
purposely  ami  intentionally  shoot  said  Flury,  inflicting 
a  nu)rtal  wound  from  which  said  Flury  died  within  a 
period  of  ten  days."  It  will  thus  l)e  seen  that  paragraph 
No.  5  supplied  the  alleged  deficiency  of  instruction  No.  6. 
All  of  the  instructions  in  the  case  should  be  read  together, 
and,  when  so  read  and  considered,  they  present  a  correct 
statement  of  the  law  applicable  to  the  facts  of  this  case 
us  disclosed  by  the  evidence. 

Complaint  of  a  general  nature  is  also  made  of  instruc- 
tions Nos.  7,  8  and  11.  But  the  foregoing  remarks  apply 
with  equal  force  to  said  instructions. 

7.  It  is  also  contended  that  the  verdict  is  not  sustained 
by  the  evidence.  As  above  stated,  the  bill  of  exceptions 
in  this  case  shows  upon  its  face  that  it  is  incomplete,  and 
does  not  contain  all  of  the  evidence.  So  w^e  would  be 
justifieil  in  refusing  to  consider  this  assignment  at  all. 
But,  in  view  of  the  fact  that  this  is  a  capital  case,  and  the 
jury  has  fixed  death  as  the  punishment  for  the  defendant's 
crime,  we  have  read  the  record,  and  have  given  it  our 
nK)st  careful  consideration,  and  we  are  of  opinion  that  it 

contains  no  reversible  error.     We  are  also  fullv  satisfied 

t.' 

that  the  evidence  is  sufficient  to  prove  the  defendant's 
guilt  beyond  the  peradventure  of  a  doubt. 

8.  Finally,  counsel  for  the  defendant  has  appealed  to 
us,  in  case  we  are  constrained  to  affirm  the  judgment  of 
the  trial  court,  to  reduce  the  punishment  in  this  case  to 
imprisonment  for  life.  After  a  careful  consideration  of 
the  evidence,  we  are  of  opinion  that  it  contains  nothing 
which  would  justify  us  in  modifying  the  verdict  and  the 
judgment  of  the  trial  court  thereon. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  in  all  things  affirmed;  gnd  Friday,  August  30, 
34 
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1907,  is  hereby  fixed  and  appointed  as  the  day  for  carry- 
ing into  execution  the  judgment  and  sentence  of  the  dis- 
trict court. 

Judgment  accordingly. 

The  following  opinion  on  motion  for  rehearing  was 
filed  November  9,  1907.    Rehearing  denied: 

1.  Criminal  Law:  Instructions.  In  a  prosecution  for  murder  in  the 
first  degree,  if  the  evidence  establishes  conclusively  that  the 
defetidant  Is  either  guilty  of  the  crime  charged  or  is  entirely 
innocent,  a  failure  to  instruct  the  jury  in  regard  to  inferior 
degrees  of  the  crime  charged  in  the  information  is  not  preju- 
dicial error. 

2. :  Evidence.    Upon  trial  of  a  charge  of  murder  by  homicide 

while  engaged  in  an  attefapt  to  rob.  It  Is  competent  to  prove  upon 
the  question  of  intent  that  the  proceeds  of  several  robberies 
committed  by  defendant  and  certain  of  his  companions  Immedi- 
ately before  the  act  under  investigation  were  divided,  and  that 
the  defendant  received  a  share  therof. 

3. :    Argument  of  Counsel:    Acquiescence.     It  is  only  in  the 

most  flagrant  cases  of  the  use  of  Improper  language  by  a  prose- 
cuting attorney,  even  in  the  prosecution  of  capital  offenses, 
that  defendant's  counsel  can  apparently  acquiesce  In  the  lan- 
guage used  by  remaining  silent  until  the  trial  is  finished,  and 
then  cause  the  trial  and  verdict  to  be^set  aside  by  complaining 
of  statements  to  which  he  seemed  at  the  time  to  consent 

Skdgwick,  C.  J. 

1.  In  the  brief  upon  the  motion  for  rehearing  it  is 
urged  that  the  court  erred  in  instruction  No.  15  given  to 
the  jury.  By  this  instruction  the  court  submitted  to  the 
jury  three  fonns  of  verdict  only,  one  finding  the  defendant 
guilty  as  he  stands  charged  in  the  information  and  fixing 
death  as  the  penalty,  and  the  other  finding  him  also  guilty 
and  fixing  the  penalty  at  imprisonment  for  life,  and  the 
third  finding  the  defendant  not  guilty.  The  informa- 
tion charged  the  defendant  with  murder  in  the  first  de- 
gree, and  the  contention  is  that  the  court  should  also 
have  submitted  to  the  jury  the  question  of  the  defendants 
guilt  of  a  lower  degree  of  that  crime.    This  is  not  a  new 
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question  in  this  court.  In  strong  v.  Htate^  63  Neb.  440, 
it  is  said:  "The  court,  in  charging  the  jury,  is  oilly  re- 
quired to  state  the  law  applicable  to  the  facts  proved  and 
those  which  the  evidence  tends  to  prove.  So,  where  it 
is  conclusively  shown  that  the  defendant  either  com- 
mitted the  crime  charged  or  is  entirely  innocent,  the  fail- 
ure to  instruct  with  respect  to  other  crimes,  or  inferior 
degrees  of  the  crime  embraced  within  the  facts  alleged  in 
the  information,  is  not  error.''  This  language  is  quoted 
by  this  court  in  Jahnhe  v.  State,  68  Neb.  154,  and  other 
decisions  of  this  court  are  there  also  cited. 

2.  The  second  contention  in  the  brief  is  that  the  judg- 
ment of  the  district  court  should  be  reversed,  because  upon 
the  trial  evidence  was  allowed,  as  is  claimed,  of  other 
crimes  committed  by  the  defendant.  This  matter  is  quite 
fully  discussed  in  the  opinion,  but  the  brief  makes  refer- 
ence to  the  testimony  of  officer  Hayes,  \t\  which  he  relates 
the  admissions  of  the  defendant  Clark.  It  appears  that, 
while  this  witness  was  testifying,  counsel  for  the  de- 
fendant objected  to  ther  witness  making  statements  as  to 
other  crimes  that  may  have  been  committed,  and  the  ob- 
jection was  sustained.  It  is  pointed  out  in  the  brief  that 
the  witness  afterwards  stated,  referring  to  the  admissions 
of  the  defendant :  "He  said  that  after  he  got  through  with 
the  saloon  they  went  down  to  the  railroad  track,  and 
there  divided  the  money."  It  does  not  appear  that  any 
objection  was  made  to  this  evidence  at  the  time,  and,  so 
far  as  we  can  see,  the  evidence  was  entirely  competent. 
The  defendant  and  his  comrades  started  out  together 
upon  a  marauding  expedition,  in  the  midst  of  which  this 
crime  was  committed.  The  fact  that  they  divided  the 
proceeds  of  their  undertaking  tends  to  show  that  they 
joined  in  the  intent  to  rob  as  a  means  of  obtaining  the 
money  which  they  diinded.  The  intent  to  rob  was  one  of 
the  elements  of  the  offense  charged  in  the  information. 
It  was  therefore  competent  to  prove  that  the  defendant 
participatefl  in  that  intent. 

3.  In  the  opinion  herein  it  was  said  that  the  trial  court 
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found  that  the  prejudicial  remarks  attributed  to  the 
county  attorney  in  his  argument  to  the  jury  had  not  been 
made,  and  that  the  question  was  determined  upon  con- 
flicting evidence,  as  well  as  upon  the  personal  knowledge 
of  the  judge  who  tried  the  case,  and  that  therefore  the 
findings  thereon  ought  not  to  be  disturbed.  In  the  brief 
upon  the  motion  for  rehearing  it  is  pointed  out  that  the 
prosecuting  attorney  filed  his  affidavit  in  resisting  the 
motion  for  a  new  trial  in  tlie  court  below,  and  that  in  that 
affidavit  it  is  admitted  that  in  his  argument  to  the  jury 
the  prosecuting  attorney  said,  "The  jury  ought  to  bring 
in  a  verdict  which  will  satisfy  the  community,"  and  also 
used  this  language :  "It  has  been  said  that  there  is  no  such 
thing  as  life  imprisonment,  and  it  has  been  said  that  life 
imprisonment  means  not  more  than  ten  years  in  the  peni- 
tentiary because  of  pardons  that  may  be  granted."  It  is 
insisted  that  the  use  of  such  language  is  prejudicial 
error.  Manifestly  the  language  quoted  ought  not  to  have 
been  used  by  the  prosecuting  attorney,  and  if  it  appears 
from  the  record  that  the  rights  of  the  defendant  were 
prejudiced  thereby,  a  reversal  of  the  judgment  would  be  re- 
quired. A  person  accused  of  crime  can  be  convicted  only 
by  legitimate  evidence  establishing  his  guilt  beyond  a 
reasonable  doubt.  The  trial  court  should  not  allow  the 
prosecuting  attorney  to  use  any  other  means  to  secure  a 
conviction.  But,  when  no  objection  is  taken  by  defend- 
ant's counsel  at  the  time,  it  will  be  presumed,  in  support 
of  the  ruling  of  the  trial  court,  that  the  language  com- 
plained of  would  not  influence  the  verdict,  unless  the 
language  itself  is  of  such  a  character,  or  was  spoken  in 
such  connection  and  under  such  circumstances,  that  it 
must  necessarily  have  had  that  effect.  A  just  verdict  of 
the  jury  ought  to  satisfy  the  community  that  justice  hai? 
been  done,  and  to  say  that  a  verdict  should  satisfy  a  com- 
munity might,  if  spoken  in  the  proper  connection,  have 
had  that  meaninji",  and  no  other.  And  so  of  the  other 
language  coini)lained  of,  it  might  have  heon  so  connected 
with  other  language  used  or  accompanii^d  with  such  expla- 
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nation  as  to  be  harmless.  It  is  only  in  the  moat  flagrant 
cases  of  the  use  of  improper  language,  even  in  the  prose- 
cution of  capital  offenses,  that  defendant's  counsel  can 
apparently  ac(iuiesce  in  the  language  used  by  remaining 
silent  until  the  trial  is  finished,  and  then  cause  the  trial 
and  verdict  to  be  set  aside  by  complaining  of  statements 
to  which  he  seemed  at  the  time  to  consent. 

We  do  not  find  sufficient  reason  for  a  further  hearing 
of  the  case,  and  the  motion  is  therefore  overruled.  The 
13th  day  of  December,  1907,  is  appointed  and  fixed  as 
the  day  for  carrying  into  effect  the  judgment  and  sentence 

of  the  trial  court. 

Rehearing  denied. 


Elmer  Leiby  v.  State  of  Nebraska. 

Piled  July  12,  1907.     No.  14,956. 

1.  Industrial  Schools:    Commitment:    Findings.     A  county  Judge,  In 

committing  a  boy  who  has  been  found  guilty  of  a  criminal  oftense 
to  the  industrial  school,  is  not  required  by  section  j*736,  Ann.  St., 
to  make  a  written  finding  that  the  accused  is  a  boy  of  sane  mind 
and  under  18  years  of  age. 

2.  :    Findings:    Presumptions.    When,  In  such  a  case,  the  court 

makes  a  written  finding  that  "the  accused  Is  a  fit  subject  for  the 
industrial  school,"  and  orders  him  committed  to  that  institution, 
and  the  age  of  the  accused  is  stated  in  the  order,  it  will  be  pre- 
sumed, on  error,  and  in  the  absence  of  a  direct  showing  to  the 
contrary,  that  the  court  ascertained  and  found  all  of  the  facts 
necessary  to  support  the  order. 

3.  Criminal  Law:    Plea  or  Guilty.     A  plea  of  guilty  to  a  criminal 

complaint  is  equivalent  to  a  finding  of  guilt,  and  will  sustain 
such  an  order. 

4.  Industrial  Schools:  Sentence:  Warrant  of  Commitment.     In  com- 

mitting a  boy  to  Ihe  industrial  school,  the  county  court  should 
not  fix  a  definite  and  determinate  sentence,  because  the  law  fixes 
the  time  when  the  accused  shall  be  released,  and  it  is  suflicietit  in 
that  regard  if  the  warrant  of  commitment  contains  a  statement 
of  his  residence  and  age. 
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5.  Criminal  Law:  Record:  Phesumptions.  In  a  proceeding  in  error, 
where  the  record  does  not  contain  a  copy  of  the  warrant  of  com- 
mitment, it  will  be  presumed  that  such  warrant  conforms  to  all 
of  the  requirements  of  the  law. 

Error  to  the  district  court  for  Thayer  county:  Lesue 
(t.  Hurd,  Judge.    Affirmed. 

T.  C.  Marshall,  for  plaintiff  in  error. 

W.  T,  Thompson^  Attorney  General^  and  Grant  G, 
Martin^  contra, 

Barnes,  J. 

On  the  18th  day  of  January,  1906,  one  Elmer  Leiby,  a 
minor,  was  charged  in  the  county  court  for  Thayer 
county  with  daylight  burglary  and  larceny.  Two  days 
thereafter  he  was  arrested  and  brought  into  court,  ac- 
companied by  his  father,  where,  as  shown  by  the  record, 
tlie  following  proceedings  were  had:  "And  now  on  this 
20th  day  of  January,  1906,  at  the  hour  of  5  o'clock  P.  il., 
this  cause  came  on  for  hearing  at  the  county  court  rooms 
of  said  county  of  Thayer  and  state  of  Nebraska,  and  the 
defendant  being  brought  into  open  court,  and  the  father 
of  the  said  defendant,  B.  F.  Leiby,  beting  present  in  court, 
was  fully  advised  as  to  the  nature  of  the  complaint.  The 
defendant  was  arraigned,  and  pleaded  guilty  to  the  charge. 
On  consideration  I  find  that  the  said  Elmer  Leibv  is  a 
fit  subject  for  the  industrial  school.  It  is  therefore  con- 
sidered that  said  Elmer  Leibv  be  committed  to  the  state 
industrial  school  under  the  provisions  of  section  9736  of 
Cobbey's  Annotated  Statutes  of  1903,  to  remain  until 
released  by  due  course  of  law.  J.  B.  Skinner,  County 
Judge,  Thayer  County."  Thereupon  the  county  judge 
made  out  his  order  or  warrant  as  provided  by  law,  and 
the  accused  was  conveyed  to  the  industrial  school  at  Kear- 
ney, where  he  now  is.  On  June  9,  1906,  his  father,  as 
his  next  friend,  filed  a  petition  in  (Tror  in  the  district 
court  for  Thayer  county,  praying  for  a  reversal  of  the 
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order  of  the  county  court  above  set  forth.  The  hearing 
resulted  in  an  affirmance  of  the  judgment,  and  the  cause 
was  thereupon  brought  to  this  court. 

It  is  contended  that  the  district  court  erred  in  affirming 
the  order  of  the  county  judge  because  he  failed  to  find  (1) 
that  the  accused  was  a  boy  of  sound  mind;  (2)  the  age 
of  the  accused;  (3)  that  the  accused  was  guilty  of  the 
ofl'ense  charged ;  and  ( 4 )  the  court  failed  to  fix  a  definite 
and  determinate  sentence.  The  section  of  the  statutes 
which  is  the  foundation  of  the  proceedings  in  question 
reads  as  follows:  "When  a  boy  of  sane  mind  under  the 
age  of  eighteen  years  shall  in  any  court  of  record  in  this 
state  be  found  guilty  of  any  crime,  except  murder  or  man- 
slaughter, or  who  for  want  of  proper  parental  care  or 
other  cause  is  growing  up  in  mendicancy  or  crime  and 
complaint  is  made  therefor  and  properly  sustained,  tho 
court  may,  if  in  its  opinion  the  accused  is  a  proper  sub- 
ject therefor,  instead  of  entering  judgment  or  sentencing 
said  boy  to  the  penitentiary,  cause  an  order. to  be  entered 
that  said  boy  be  committed  to  the  state  industrial  school, 
in  pursuance  of  the  provisions  of  this  act,  and  a  copy  of 
said  order  under  the  usual  seal  of  said  court  shall  be 
sufficient  warrant  for  carrying  said  boy  to  the  said  school, 
and  for  his  commitment  to  the  custody  of  the  superintend- 
ent thereof."  Ann.  St.  sec.  9736.  This  section  was  under 
consideration  in  the  case  of  Scott  v.  Flowers,  61  Neb.  620, 
w^here  it  was  held  that  the  county  court  is  always,  and 
under  all  circumstances,  a  court  of  record,  and  the  county 
judge,  in  whatever  official  capacity  he  may  act,  is  a 
judge  of  a  court  of  record,  and  that  the  county  court 
has  final  jurisdiction  of  the  matters  embraced  in  the 
section  above  quoted.  From  an  examination  of  the  act  in 
question,  it  appears  that  the  county  court  is  not  required 
to  enter  in  the  record  the  finding,  in  express  words,  that 
the  accused  is  of  sane  mind,  and  under  the  age  of  18 
years,  and  it  would  seem  that  the  only  finding  necessary 
to  support  the  order  is  that,  "in  the  opinion  of  the  court, 
the  accused  is  a  proper  subject  to  be  committed  to  the 
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state  industrial  school."  In  Ew  parte  WilUams,  87  Cal. 
78,  it  was  said :  "If  the  record  was  silent  on  the  subject 
of  age,  it  being  a  case  where  written  findings  are  mot 
required,  the  presumption  would  be  that  the  court  had 
done  its  duty,  and  found  the  fact  to  be  such  as  to  warrant 
the  judgment  given."  And  that  was  a  case  wherein  the 
prisoner,  in  place  of  being  sentenced  to  the  penitentiary, 
was  committed  to  the  house  of  correction  under  a  statute 
somewhat  similar  to  our  own.  Indeed,  the  rule  is  that 
*^vhen  jurisdiction  of  the  parties  and  of  the  subject  matter 
affirmatively  appear,  every  other  matter  necessary  to  sup- 
lM)rt  the  judgment  will  on  error  be  presumed,  unless  it  is 
fiHiuired  by  statute  to  appear  of  record,  or  unless  it  bo 
preliminary  and  necessary  to  the  right  to  exercise  juris- 
diction." Hansen  v:  Bergquist,  9  Neb.  269.  The  county 
court  being  a  court  of  record,  and  the  statute  not  requiring 
a  written  finding  of  the  sanity  and  the  age  of  the  accused, 
it  will  be  conclusively  presumed,  until  the  contrary 
is  affirmatively  shown,  that  the  court  ascertained  those 
facts  before  making  the  order  complained  of.  From  a 
further  examination  of  the  act,  we  find,  however,  that 
section  9470,  Ann.  St.,  provides :  "The  judge  shall  certify 
in  the  warrant  the  place  in  which  the  boy  resided  at  the 
time  of  his  arrest,  also  his  age  or  as  near  as  can  be  ascer- 
tained, and  command  the  said  officer  to  take  the  said  boy 
and  deliver  him  without  delay  to  the  superintendent  of 
said  school  or  other  person  in  charge  thereof,  at  the  place 
where  the  same  is  located  and  established,  and  such  cer- 
tificate, for  the  purpose  of  this  act,  shall  be  conclusive 
evidc^nce  of  his  residence  or  age.  Accompanying  this 
warrant  the  judge  shall  transmit  to  the  superintendent, 
by  the  officer  executing  it,  a  statement  of  the  nature  of 
the  complaint,  together  with  such  other  particulars  con- 
cerning the  boy  as  the  judge  is  able  to  ascertain."  We  also 
find  tlmt  the  record  contains  no  copy  of  the  order  or 
warrant  committing  the  accused  to  the  industrial  school, 
and  it  will  be  presumed,  in  the  absence  thereof,  that  it 
contains  the  necessary  findings  as  to  the  age  and  resi- 
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(lenoe  of  the  acruscMl.  So  it  would  sooin  that  the  conntv 
judge  complied  with  all  of  the  ro(iuirements  of  the  law 
ill  the  first  two  nuitt(*i*s  coni])laiiied  of. 

The  assignment  that  the  county  court  erred  in  not  find- 
ing the  accused  guilty  is  not  seriously  urged.  Indeed, 
we  do  not  see  how  any  n^asonable  contention  could  be 
founded  on  this  assignnuMit.  The  record  discloses  that 
the  accuscMl  (»nter(Hl  a  plea  of  guilty.  That  this  was  the 
equivalent  of  a  finding  of  guilt  by  the  trial  court,  tht^re 
can  be  no  doubt.  T^pon  tlu*  entry  of  such  plea,  the  county 
judge  is  dotlHHl  with  jurisdiction  to  make  such  further 
examination  and  ord(»rs  in  the  case  as  may  be  proper  and 
necessary. 

Finally,  it  is  urg(Hl  that  the  order  of  the  county  court  is 
void  because  it  failed  to  fix  a  definite  and  determinate^ 
sentence  in  this  case.  It  is  a  sufficient  answer  to  this  con- 
tention to  sav  that  the  statute  nowhere  authorizes  the 
court  to  pass  such  a  sentence.  The  section  quoted  pro- 
vides what  the*  court  shall  do.  Section  9742,  Ann.  St., 
provides:  "Each  boy  committed  to  the  school,  under  the 
provisions  of  this  act,  shall  remain  there  until  he  arrives 
at  the  age  of  twenty-one  years,  unless  sooner  parohnl  or 
legally  discharged."  Under  a  like  statute,  it  was  held  in 
Prople  r.  Drr/nciK  54  Barb.  (N.  Y.)  105:  "A  commitment 
of  a  juvenile  offender  to  the  house  of  refuge,  in  the  city  of 
New  York,  need  not  specify  the  period  of  imprisonment. 
The  law  fixes  that,  by  directing  that  pcTsons  committed 
to  the  house  of  n^fuge  shall  be  detained  in  its  custody  as 
follows:  Males  until  their  majority,  and  females  until 
the  ag(*  of  eight(H'n."  The  (U'der  or  warrant  by  which  ]w 
is  committed  to  the  custody  of  the  superintendent  of  that 
institution  contains  a  statement  of  his  age  and  his  place 
of  residence.  That  order  is  delivered  to  the  superintend- 
ent with  the  accus(Ml,  and  nothing  v^  required  but  an 
examination  of  the  order  of  commitment  to  determine 
the  time  Avhen  the  accusc^d  is  entitled  to  his  discharge. 

An  examination  of  the  act  in  question  impresses  us  with 
the  spirit  of  beneficence  which  pervades  all  of  its  provis- 
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ions.    Our  industrial  school  is  not  a  place  of  punishment 
It  is  a  place  of  education  and  reformation.     This  law 
affords  the  courts  an  opportunity  to  commit  a  boy,  of  sane 
mind,  and  under  18  years  of  age,  who  has  been  found 
guilty  of  a  violation  of  the  criminal  laws  of  the  state,  or 
has  pleaded  guilty  to  such  a  charge,  to  that  school,  instead 
of  sending  him  to  the  penitentiary,  and  thus  branding 
him  as  a  criminal  for  life.    Instead  of  sending  the  unfortu- 
nate boy,  who  by  reason  of  parental  neglect  or  improper 
environment  has  arrived  at  such  a  condition  morally  and 
mentally  as  to  be  unable  to  resist  the  allurements  of  crime, 
to  prison,  there  to  become  the  associate  and  companion  of 
confirmed  criminals,  the  court  places  him  where  he  will  be 
instructed  in  the  principles  of  morality,  and  in  such  use- 
ful branches  of  knowledge  as  are  taught  in  the  public 
schools  of  the  state,  together  with  the  principles  of  me- 
chanical arts,  and  he  is  also  taught  such  practical  trade 
as  is  best  suited  to  his  age  and  strength,  and  best  adapted 
to  enable  him  to  honorably  support  himself  after  he 
reaches  the  age  of  majority.    It  is  further  provided  that 
when  he  reaches  that  age,  if  he  has  not  already  been  re- 
leased, he  shall  be  discharged,  and  such  discharge  shall 
be  a  complete  release  from  all  penalties  incurred  by  the 
conviction  of  the  offense  for  which  he  was  committed. 
So  it  would  seem  that  the  legislature  in  passing  this  law 
was  actuated  by  that  high  moral  sentiment  which  accords 
with  the  b(^st  thought  of  our  enlightened  civilization,  and 
by  a  laudable  desire  to  benefit  both  the  state  and  the  in- 
dividual.   We  feel  that,  as  a  court  of  review,  we  should 
construe  this  act  liberally,  and  uphold  the  orders  of  the 
courts  of  original  jurisdiction  enforcing  its  provisions, 
unless  such  orders  are  found  to  be  fatally  defective. 

We  are  of  opinion  that  the  record  in  this  case  contains 
no  reversible  error,  and  the  judgment  of  the  district 
court  is  therefore 

Affibmbd. 
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Pbbd  Wheeler  v.  State  op  Nebraska. 

Filed  July  12,  1^7-    No.  15,024. 

1.  Criminal  Law:    Complaint.     A  complaint  which   charges  the   de- 

fendant with  burglariously  breaking  and  entering  a  storeroom 
with  intent  to  steal  the  goods  and  property  of  the  owner  need 
not  allege  the  value  of  the  property  stolen  or  Intended  to  be 
stolen.  And  a  preliminary  examination  on  such  a  complaint  will 
sustain  a  prosecution  on  an  information  charging  the  same  facts, 
together  with  the  value  of  the  property  actually  stolen. 

2.  Witnesses:   Impeachment:    Redibect  Examination.    Where,  on  the 

cross-examination  of  the  prosecuting  witness,  it  is  sought  to  dis- 
credit him  by  attempting  to  show  that  he  has  paid  money  to 
procure  evidence  against  the  defendant,  he  may,  on  his  redirect 
examination,  explain  the  transaction,  under  proper  restrictions, 
by  which  it  is  sought  to  discredit  him,  although  such  matter  of 
^explanation  would  not  have  been  admissible  in  evidence  on  his 
direct  examination. 

3.  Griznlnal  Law:    Verdict:     Review.    A  Judgmemt  of  conviction  in  a 

criminal  case  will  not  be  set  aside  because  of  conflicting  evidence, 
where  the  evidence  of  the  state,  if  believed  by  the  Jury,  is  suffi- 
cient to  sustain  the  verdict. 

4.  ':  Instbuctions:  Reasonable  Doubt.  An  instruction  defin- 
ing a  reasonable  doubt  is  not  rendered  prejudicial  to  the  defend- 
ant by  the  use  of  the  word  "fully,"  as,  for  example:  "If  the 
jury  are  fully  satisfied  to  a  moral  certainty  of  the  truth  of  the 
charges  made  against  the  defendant,  then  they  are  satisfied  be- 
yond a  reasonable  doubt."  Such  an  instruction  is  more  favor- 
able to  the  defendant  than  to  the  state. 

5. :    :    Cbedibilitt  of  Wiiness.    An  instruction  by  which 

the.  jury  were  informed  "that  it  is  proper  for  them  to  consider 
the  interest  that  a  witness  may  be  shown  to  have  in  the  result 
of  the  case,  his  apparent  capacity  and  understanding,  the  prob- 
ability or  improbability  of  his  statement,  his  manner  of  giving 
testimony,  and  all  other  facts  and  circumstances  connected 
therewith,"  cannot  be  said  to  permit  the  jury  to  go  outside  of 
the  evidence  in  determining  the  weight  and  credibility  of  the 
testimony  of  the  witness. 

6. :  :  Refusal.  It  is  proper  to  refuse  instructions,  ten- 
dered by  the  defendant,  which  the  court  has  given  in  substance 
on  his  own  motion. 
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Ebbob  to  the  district  court  for  Clay  county :  Leslie  G. 
HUBD,  Judge.     Affirmed. 

T.  H.  Matters,  Charles  J.  Oreene  and  Ralph  W.  Brecken- 
ridge,  for  plaintiff  in  error. 

W.  T,  Thompson,  Attorney  (Jeneral,  and  Orant  O. 
Martin^  contra. 

Barnes,  J. 

Fred  Wheeler,  hereafter  called  the  defendant,  was  con- 
vi(t(Hl  of  the  crime  of  burglary,  and  has  brought  the  case 
h(Te  for  review. 

It  is  contended  hv  his  counsel  that  the  information 
should  have  been  quashed  because  the  defendant  never 
had  a  preliminary  examination  on  the  charge  contained 
therein.  It  appears  that  the  defendant,  and  one  Harry 
Le  Baron,  were  jointly  charged,  in  the  county  court  of 
(May  county,  with  breaking  and  entering  the  store  of 
Martin  &  Haggard,  in  the  village  of  Trumbull,  with  intent 
to  steal.  They  were  arrested  and  brought  before  the  court, 
and  on  the  3d  day  of  October,  1906,  Le  Baron  waiyed  pre- 
liminary examination,  and  was  bound  over  to  the  district 
court.  The  hearing  of  the  defendant  was  continued  until 
the  18th  day  of  that  month,  at  which  time  testimony  was 
taken  Irnth  for  the  prosecution  and  the  defense;  and  the 
county  judge,  as  an  examining  magistrate,  found  there  was 
probable  cause  to  believe  that  the  offense  charged  had 
been  committ(Hl  by  the  defendant.  Thereafter,  and  in 
due  season,  an  information  was  filed  in  the  district  court 
for  said  county  charging  said  parties  with  the  same 
offense.  A  motion  to  quash  was  thereupon  filed  by  the 
defendant,  based  on  the  ground  that  he  had  never  had  a 
preliminary  examination,  which  motion  was  overruled. 
The  defendant  entered  a  plea  of  not  guilty,  and  was 
thereafter  tried  and  convicted,  as  above  statcnl.  The  argu- 
ment is  that  because  the  complaint  filed  before  the  magis- 
trate did  not  contain  the  word  "value,"  or,  in  other  words, 


Vol.  79]  JANUAUY  TEKM,  1907.  493 


Wheeler  v.  State. 


allege  that  the  defendant  broke  and  entered  the  buildinj«; 
with  intent  to  steal  goods  and  property  of  value,  it  was 
void,  and  failed  to  state  any  olfense  punishable  under  the 
laws  of  this  state;  that  because  the  information  did  con- 
tain the  word  "value,"  a  different  charge  was  preferred 
against  the  defendant  in  the  district  court  from  that  con- 
tained in  the  complaint.     Breaking  and  entering  a  build- 
ing, with  intent  to  steal  property  therefrom,  constitutes 
the  crime  of  burglary.    By  the  provisions  of  section  48  of 
the  criminal  code  it  is  made  a  felony  for  a  person  to 
break  and  enter  a  storeroom,  with  intent  to  steal  property 
of  any  value.     \Miile  the  statute  says  property  "of  any 
value,"  we  do  not  regard  the  words  "of  value"  as  being 
necessary  ingredients  of  the  charge.     The  allegation  in 
the  complaint  was  that  the  defendant  did  break  and  enter, 
with  intent  to  burglariously  steal,  take  and  carry  away 
the  goods  and  property  of  the  said  Martin  &  Haggard. 
It  has  been  held  by  the  court  of  last  resort  in  the  state 
whose  criminal  code  we  adopted  that  if  the  allegation  is  of 
stealing  goods  and  chattels,  or  goods  and  merchandise,  it 
is  not  necessary  to  allege  their  value.     Spencer  i\  State. 
13  Ohio,  401.     Again,  the  record  clearly  shows  that  the* 
information   was   based  upon   the  same  transiiction   for 
which  the  defendant  had  a  preliminary  examination.     In 
Hoclrnherger  r.  State,  49  Neb.  707,  it  w^as  said,  if  th(* 
charge  in  the  complaint  is  substantially  the  same  as  in 
the  information,  the  plea  of  variance  is  unaviling.    \\'h(a*e 
a  preliminary  examination   was  held  upon  a  complaint 
charging  the  crime  of  burglary,  with  intent  to  steal,  and 
the  information  filed  by  the  county  attorney  in  the  dis- 
trict court  charged  the  same  offense,  but  with  intent  to 
commit  a  rape,  it  was  held  that  the  same  crime,  to  wit, 
burglary,  was  described  both  in  the  complaint  and  ta  the 
information.    Alderman  r.  State^  24  Neb.  97.    So  it  would 
seem  clear  that  the  district  court  w^as  right  in  refusing 
to  quash  the  information. 

Defendant's  second  contention  is  that  the  court  errcni 
in  admitting  and  excluding  certain  evidence.     It  appears 


494  NEBJIASKA  REPORTS.  [Vol.  79 


Wheeler  v.  State. 


that  Martin,  one  of  the  owners  of  the  store  in  question, 
had  paid  one  William  Rigg  f  10  in  procuring  his  affidavit 
as  to  what  he  knew  about  who  had  broken  and  entered 
the  store,  which  fact  was  brought  out  on  crbss-exauiina- 
tion,  and  counsels'  argument  is  directed,  with  particular 
force,  to  the  following  question  and  answer  of  the  redirect 
examination:  "Q.  You  may  tell  the  convei*sation  that 
you  had  with  Rigg  at  that  time.  A.  Well,  he  told  me  that 
Mr.  Le  Baron  had  confessed  to  him  and  another  man  in 
jail  here  at  Clay  Center  that  he,  Le  Baron,  and  Wheeler, 
had  entered  the  store  and  taken  the  money."  We  find 
tliat  this  evidence  was  not  objected  to,  and  it  may  be 
further  said  that  it  was  an  explanation  of  matters  brought 
out  on  cross-examination  by  the  defendant's  counsel.  An 
attempt  was  made  to  discredit  the  testimony  of  the  prose- 
cuting witness  by  showing  that  he  had  been  guilty  of  brib- 
ing witnesses,  or,  in  other  words,  had  paid  money  to 
])rocure  testimony  against  the  defendant.  So,  on  his  re- 
direct examination,  he  was  permitted  to  explain  the  trans- 
action which  had  been  partly  brought  out  by  the  cross- 
(examination.  It  was  made  clearly  to  appear  that  the 
l)rosecuting  witness  had  not  paid  money  to  any  one  to 
tc^stify,  or  to  procure  testimony  to  be  used  on  the  trial  of 
(he  case.  It  Avas  further  shown  that  the  witness  had  been 
informed  that  Rigg  knew  something  of  the  transaction, 
and  he  therefore  thought  it  advisable  to  procure  Rigg's 
affidavit  stating  what  he  knew  about  the  matter.  In 
making  this  explanation  the  witness  gave  the  testimony 
which  is  so  severely  criticised.  As  before  stated,  the 
(evidence  was.  not  objected  to.  No  motion  was  made  to 
strike  it  from  the  record,  and  therefore  error  cannot  be 
predicated  upon  its  admissi(m.  Again,  the  matter  comes 
squarely  within  the  rule  announced  in  Craig  v.  State,  78 
Neb.  466,  where  it  was  held:  "Where  counsel  for  the  de- 
fendant, by  his  cross-examination,  has  made  it  necessary 
for  a  prosecuting  witness  to  give  such  evidence  by  way  of 
explanation  of  his  own  conduct,  *  *  ♦  he  may,  under 
proper  restrictions,  give  such   (evidence  on  his  redirect 
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examination,"  although  it  would  not  have  been  admissible 
as  evidence  in  chief. 

Defendant  also  complains  because  his  counsel  was  re- 
stricted in  his  cross-examination  of  Le  Baron.  It  appears 
that  Le  Baron  testified  for  the  prosecution,  and  stated  in 
substance  that  he  and  the  defendant  broke  and  entered 
the  store  of  Martin  &  Haggard  at  the  time  alleged  In  the 
information,  and  stole  thei'efrom  |45  in  money  and  a  re- 
volver; that  after  leaving  the  store  they  got  into  the  de- 
fendant's buggy,  and  after  driving  about  a  mile  divided 
the  money,  the  defendant  taking  $25  of  it  and  Le  Baron 
|20;  that  the  defendant  also  kept  the  revolver;  that  they 
committed  the  robbery  in  order  to  have  some  money  to 
spend  on  the  Fourth  of  July  following;  that  on  the  even- 
ing of  July  3  they  went  to  Hastings,  and  stayed  together 
at  the  Bostwick  hotel,  on  the  following  day  went  to 
Glenville,  and  late  that  night  returned  home  to  Trum- 
bull. On  his  cross-examination  Le  Baron  was  asked :  "Q. 
Do  you  hope  to  be  relieved  of  any  part  of  your  punish- 
ment? Do  you?  A.  I  hope  to.  Q.  Yes,  you  do?  A.  I 
hope  to,  yes.  Q.  That  is  why  you  are  giving  this  testimony 
this  way?  A.  Yes,  partly."  After  the  redirect  examina- 
tion of  the  witness,  in  which  he  testified  that  no  promise 
of  immunity  had  been  made  him  by  the  prosecution,  and 
that  he  was  not  influenced  in  giving  his  testimony  by  anj^ 
hope  of  a  mitigation  of  his  punishment,  he  was  again  asked 
by  counsel  for  the  defendant :  "Q.  You  hope,  don't  you,  by 
making  this  statement  to  the  court  and  jury,  you  will  be 
relieved  from  a  part  of  the  punishment  you  would  other- 
wise suffer?"  This  was  objected  to  by  the  state,  and  the 
objection  was  sustained.  It  appears  that  the  witness  had 
answered  the  question  above  quoted  several  times,  and  it 
was  right  and  proper  for  the  court  to  put  an  end  to  the 
investigation.  The  defendant  was  deprived  of  no  substan- 
tial right  thereby.  The  whole  matter  had  been  fully 
investigated,  and  the  motive  and  interest  of  the  witness 
wa«  fully  disclosed. 

Defendant's  third  contention  is  that  the  evidence  is  not 
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sufficient  to  sustain  the  verdict.  Without  attempting  to 
quote  any  considerable  portion  of  the  testimony,  we  may 
say  that  it  appears  that  the  defendant  and  Le  Baron  had 
been  bosom  friends  and  associates  for  sometime  previous 
to  the  commission  of  the  crime  charged ;  that  on  the  night 
of  July  2  defendant  had  driven  from  his  home,  near  the 
village*of  Trumbull,  to  that  town ;  that  he  spent  the  even- 
ing there  with  Le  Baron;  that  they  w^ere  together  riding 
in  the  defendant's  buggy  late  in  the  night;  that  they  both 
claimed  that  they  rode  down  towards  the  depot,  where 
several  men  were  at  work  taking  down  a  header;  that  two 
ladies  were  present  at  the  time  they  drove  down  there; 
that  soon  thereafter  they  came  back  to  the  store  of  Martin 
&  Haggard,  and  Le  Baron  says  they  both  went  in  through 
a  cellar  w  indow,  then  up  into  the  store  room  to  the  money 
drawer,  and  took  from  a  little  box  $45  in  bills;  that  Le 
Baron  took  the  money  from  the  drawer  in  the  presence  of 
the  defendant,  w^ho  went  to  the  safe  and  took  a  revolver; 
that  they  left  the  building,  and  after  driving  some  dis- 
tance divided  the  money,  defendant  taking  |25  and  Le 
Baron  |20  and  that  defendant  retained  the  revolver.  They 
then  went  back  to  tow^n,  Le  Baron  got  out  and  went  to  the 
place  where  he  was  stopping,  and  Wheeler  w^ent  home.  It 
also  appears  that  they  had  arranged  to  go  to  Grand  Island 
on  the  following  day,  but  finally  concluded  to,  and  did,  go 
to  Hastings,  where  they  stayed  at  the  Bostwick  hotel,  and 
the  next  day  they  went  to  Glenville  and  attended  the 
celebration.  They  drove  the  same  horse  and  buggy  which 
they  used  on  the  evening  of  the  robbery,  and  defendant 
used  the  revolver  in  shooting  blank  cartridges.  At  about 
11  o'clock  that  night  they  returned  to  Trumbull.  The 
entering  of  the  store  and  the  stealing  of  the  money  and 
revolver  was  denied  by  the  defendant,  but  in  all  other 
mattei"s  he  corroborated  tlie  evidence  of  Le  Baron.  He 
claimed,  however,  that  he  was  at  home  by  a  quarter  to 
11  o'clock  on  the  night  of  the  robbery,  and  his  father, 
mother  and  one  Bigg  testified  that  defendant  came  home 
about  11  o'clock.    There  were  many  circumstances  corrob- 
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<)rating  the  testimony  of  JLe  Baron  that  defendant  was  in 
town  as  late  as  1 :  30  o'clock  that  night,  which  was  about 
the  time  when  the  robbery  was  committed,  ilrs.  Queck,  the 
wife  of  one  of  the  men  who  was  taking  down  the  header, 
went  over  to  where  the  men  were  working,  in  company 
with  a  iliss  Hamilton,  to  see  when  her  husband  would  be 
ready  to  go  home.  She  testified  that  it  w^as  12  o'clock 
\>'hen  she  saw  Le  Baron  and  the  defendant  drive  up  in 
a  buggy  to  where  they  were,  while  she  was  there  talking 
to  her  husband.  Her  testimonv  was  corroborated  bv  a 
Mr.  AA'ass,  by  Miss  Hamilton,  and  by  her  husband,  and  it 
was  shown  that  she  and  Miss  Hamilton  were  the  only 
ladies  that  wen*  there  that  night.  This,  t^iken  in  con- 
nection with  tlie  defendant's  admission  that  he  drove  down 
to  where  the  men  were  working  on  the  header,  and  saw 
the  ladies  there,  makes  it  practically  certain  that  the  de- 
fendant w^as  in  town  for  more  than  an  hour  after  it  wa« 
claimed  by  his  witnesses  that  he  was  at  home.  It  is 
sufficient  to  say  that  the  state's  evidence,  if  believed  by 
the  jury,  was  amply  sufficient  to  sustain  the  verdict. 

Defendant  in  his  fourth  assignment  of  error  complains 
of  the  giving  of  certain  instructions  by  the  court,  and  of 
the  refusal  to  give  other  instructions  recjuested  by  him. 
Objection  is  made  to  the  first  instruction  because  the 
court,  in  speaking  of  J.  A.  Haggard,  who  was  a  member 
of  the  firm  of  Martin  &  Haggard,  referred  to  him  as 
"Archie  Haggard,"  and  it  is  said  that  his  full  and  true 
name  was  not  indorsed  upon  the  information.  His  evi- 
dence was  not  objected  to  for  that  reason,  and  it  has 
been  repeatedly  held  that  the  indorsement  on  the  informa- 
tion of  the  initials  of  the  witness  with  his  surname  is  a 
sufficient  compliance  with  the  statute. 

Complaint  is  also  made  of  instruction  No.  3  because 
the  court  used  the  expression :  "If,  after  a  careful  and  im- 
partial examination  and  consideration  of  all  of  the  evi- 
dence in  the  case,  you  can  say  that  you  feel  an  abiding 
conviction  of  the  guilt  of  the  defendant,  and  are  fully 
35 
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satisfied  to  a  moral  certainty  of  the  truth  of  the  chars:es 
made  against  him,  then  the  jury  are  satisfied  beyond  a 
reasonable  doubt."  Exception  is  taken  to  the  use  of  the 
word  "fully."  We  deem  it  unnecessary  to  discuss  this 
question  betcause  the  instruction,  if  objectionable  at  all, 
was  most  favorable  to  the  defendant,  in  that  it  required 
the  jury  to  be  fully  satisfied  to  a  moral  certainty  of  his 
guilt;  whereas,  the  law^  only  requires  the  jury  to  be  sat- 
isfied, not  fully  satisfied,  of  defendant's  guilt. 

The  correctness  of  the  fourth  instruction  is  challenged 
because  the  jury  were  told :  "You  are  the  sole  judges  of  the 
credibility  to  be  given  to  the  testimony  of  each  and  every 
witness  who  has  testified  before  you.  You  ought  not  to 
arbitrarily  disregard  the  testimony  of  any  witness,  but 
give  to  the  testimony  of  eadi  and  every  witness  such  con- 
sideration as,  in  the  light  of  all  tJie  facts  and  circum- 
stances shown  by  the  evidence  before  you,  you  think  the 
same  is  fairly  entitled  to.     And  in  this  connection  it  is 

proper  to  consider  the  interest  that  a  witness  may  be 
shown  to  have  in  the  result  of  the  case,  his  apparent 
capacity  and  understanding,  the  probability  X>t  improba- 
bility of  his  statement,  his  manner  of  giving  his  testimony, 
and  all  the  other  facts  and  circumstances  connected 
therewith."  Objection  is  made  to  the  clause  last  above 
quoted  because  it  is  clainuHl  it  permitted  the  jury  to  go 
outside  of  and  beyond  the  evidence.  This  objection  is 
without  merit.  It  seems  to  us  by  a  fair  construction  of  the 
language  the  jury  were  clearly  limited  to  a  consideration 
of  the  facts  and  circumstances  shown  by  the  testimony  of 
the  witnesses  and  the  manner  in  which  they  gave  their 
evidence.  There  is  no  similarity  between  this  instruction 
and  the  one  referred  to  by  counsel  in  the  case  of  Long 
r.  State,  23  Neb.  33.  There  the  jury  were  told :  "If  you 
should  conclude  from  the  evidence,  trhich  includcH  not 
only  the  sworn  testimony  of  the  witnesses  tcho  hove  testi- 
fierL  hut  ill  the  circum stances  surronnding  the  tragedy, 
that  th(*  deceased  was  killed,"  etc.,  while  in  the  case  at  bar 
tliev  were  restricted  in  their  consideration  to  the  testi- 
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mony  itself  and  the  manner  in  which  the  witnesses  gave 
it. 

Defendant  offered  four  instructions,  and  the  refusal 
of  the  court  to  give  them  is  assigned  as  error.  It  appears 
that  the  substance  of  these  instructions  was  given  by  the 
court  on  his  own  motion,  and  for  that  reason  they  were 
properly  refused. 

The  foregoing  disposes  of  the  defendant's  assignments 
of  error.  We  may  say,  in  passing,  however,  that  a  large 
I)art  of  his  brief  is  devoted  tp  what  we  deem  an  unwar- 
ranted criticism  of  the  conduct  and  motives  of  the  county 
attorney,  the  officers  of  the  court  and  the  witnesses  who 
testified  against  the  defendant.  We  say  this  attack  was 
unwarranted,  for  a  careful  reading  of  the  record  fails  to 
disclose  any  misconduct  on  the  part  of  any  one  connected 
with  the  trial.  We  are  satisfied  that  the  evidence  pro- 
duced by  the  state  was  amply  sufficient  to  sustain  the 
verdict.  It  was  simply  the  misfortune  of  the  d(*fendant 
that  the  witnesses  for  the  prosecution  were  believed  by  the 
jury,  rather  than  those  who  were  produced  by  the  de- 
fendant. 

Finding  no  reversible  error  in  the  record,  the  judgment 

of  the  district  court  is 

Affirmed. 


Elmer  Heidelbaugh  v.  State  of  Nebraska. 

FnjED  July  12,  1907.    No.  15,077. 

1.  Criminal  Law:  Opinions  op  Witness.  In  a  prosecution  for  the 
crime  of  arson,  evidence  describing  the  shoes  worn  by  the  ac- 
cused and  footprints  found  near  the  place  where  the  crime  was 
committed  is  proper  and  competent.  But  it  is  error  to  allow  the 
witness  making  such  comparisons  to  express  his  opinion  that  the 
footprints  werp  made  by  the  accused. 

2. :    Instructions:    Alibi.     Tt  is  not  reversible  error  to  fail  to 

instruct  the  Jury  on  the  subject  of  an  alibi,  where  no  request  to 
charge  upon  that  feature  of  the  case  has  been  tendered. 

3.  Arson:  Evidknce.  'Evidence  examined,  and  held  insuflicient  to  sus- 
trin  the  verdict. 
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Error  to  the  district  court  for  Nuckolls  county:  Lks- 
LiB  G.  HuRD,  Judge.    Reversed. 

E.  D.  Brown  and  R.  D.  Sutherland^  for  plaintiff  in  error. 

W.  T.  Thompson  J  Attorney  (J^eneral,  and  Grant  G. 
Martin,  contra. 

Barnes,  J. 

On  the  10th  day  of  May,  1906,  the  barn  of  one  August 
Sehmelling,  situated  in  Nuckolls  county,  Nebraska,  was 
destroyed  by  fire,  which  was  claimed  to  be  of  incendiary 
oVigin.  Elmer  Heidelbaugh,  hereafter  called  the  dt^f^ud- 
ant,  was  arrested,  and  thereafter  charged  with  having  H<?t 
fire  to  said  barn.  His  trial  resulted  in  a  conviction,  and 
he  brings  the  case  here  for  review. 

Defendant  contends  (1)  that  the  district  court  erred  in 
receiving  the  evidence,  of  the  prosecuting  witness  as  to 
footprints  which  he  claims  to  have  found  in  the  vicinity 
of  his  bam,  and  also  near  a  building  called  the  "Guthrie 
comcrib,"  which  had  previously  been  destroyed  by  fire; 
(2)  that  the  court  erred  in  failing  to  instruct  the  jury 
as  to  the  effect  of  the  evidence  which  tended  to  estab- 
lish an  alibi;  and  (3)  that  the  evidence  is  not  sufficient  to 
sustain  the  verdict. 

The  record  discloses  that  the  prosecuting  witness  was 
permitted  to  testify  in  substance,  over  the  defendant's  ob- 
jections ;  that  he  found  certain  tracks  or  footprints  in  thc» 
sand  on  his  premises,  starting  about  50  feet  from  where 
his  barn  stood,  leading  north  and  west  toward  the  river; 
that  he  found  footprints  in  the  corn  field,  after  the  other 
fire  occurred,  about  175  yards  from  his  place,  leadinjr 
right  through  the  field;  that  said  footprints  were  made  by 
the  same  person  as  those  found  west  of  his  barn  after 
the  fire  in  question;  that  he  had  observed  the  shoes  that 
the  d(»fendant  was  wearing  after  the  (juthrie  fire  occurred, 
and  the  footprints  he  had  described  were,  in  his  opinion, 
made  by  defendant's  shoes.     It  appears  that  he  based  his 
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opinion  on  the  fact  that  the  footprints  were  made  by  a 
No.  7  or  No.  8  shoe ;  that  the  defendant's  shoes  were  about 
that  size,  and  w^ere  run  down  from  the  side.  That  this 
was  prejudicial  to  the  defendant  there  can  be  no  doubt, 
because  the  state  produced  no  other  evidence  by  which 
it  could  be  even  inferred  that  defendant  was  within  a 
mile  and  a  quarter  of  the  Schmelling  barn  on  the  evening 
when  it  was  burned.  It  therefore  must  have  been  a  con- 
trolling factor  with  the  jury  in  arriving  at  their  verdict. 
It  also  appears  that  no  sufficient  foundation  was  laid 
for  its  admission.  The  fact  that  the  tracks  were  made  by 
a  No.  7  or  No.  8  shoe  was  not  sufficient  to  connect  the 
defendant  therewith,  because  shoes  of  that  size  are  prob- 
ably worn  by  at  least  two-thirds  of  the  male  population 
in  the  vicinity  where  the  lire  occurred.  Again,  there  was 
nothing  in  the  testimony  to  show  when  the  tracks  found 
in  the  com  field  were  made.  They  were  not  traced  to  or 
from  the  place  where  the  Guthrie  fire  occurred,  and  those 
found  in  the  vicinity  of  the  fire. in  question  were  at  least 
50  feet  from  where  the  barn  stood,  and,  so  far  as  the? 
evidence  goes,  they  may  have  been  made  a  week  or  a  month 
before  the  fire  occurred.  To  show  how  unreliable  this 
evidence  was,  it  is  only  necessary  to  refer  to  the  testimony 
of  the  witness  McDade.  He  testified  that  he  took  the 
sho^  from  the  defendant's  foot  and  fitted  it  in  the  tracks 
found.  He  stated  repeatedly  that  he  could  not  tell 
whether  the  tracks  were  made  by  the  defendant's  shoe  or 
not.  He  further  said  that  there  was  a  large  patch  on  th(» 
bottom  of  the  shoe,  and  that  he  looked  for  that  in  the 
footprint  and  failed  to  find  it.  In  conclusion,  he  said : 
'*The  only  thing  I  could  tell  was  that  the  shoe  was  abmil 
the  size  of  the  track.  Just  about  the  size;  it  would  hv 
impossible  to  tell  exactly."  Not  only  wa«  the  evidence 
complained  of  incompetent,  but  it  tend(Ml  to  show  that 
the  defendant  was  suspected  of  having  been  the  caus(» 
of  the  Guthrie  fire,  without  showing  that  fire  to  hav(» 
been  of  incenrliary  origin. 

Finally,  the  witness  without  qualifying  himself,   was 
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allowed  to  express  his  opinion  to  the  effect  that  the  foot- 
prints were  made  by  the  defendant.  This  was  reversible 
error.  He  should  have  been  required  to  state  the  facts 
showing  how  his  comparisons  or  tests  were  made,  and 
allow  the  jury  to  determine  the  results  thereof.  The  evi- 
dence complained  of  should  have  been  excluded  from  the 
consideration  of  the  jury. 

It  is  next  contended  that  the  court  erred  in  failing  to 
instruct  the  jury  as  to  the  effect,  of  defendant's  evidence 
tending  to  establish  an  alibi.  That  question  was  before 
this  court  in  Ferguson  v.  States  52  Neb.  432,  where  it 
was  said :  "It  is  not  reversible  error  to  fail  to  instruct  on 
the  subject  of  an  alibi,  where  no  request  to  charge  upon 
that  feature  of  the  case  has  been  tendered.""  It  appears 
from  the  record  that  the  defendant  tendered  no  request 
in  this  case ;  therefore,  his  contention  cannot  be  sustained. 
Hill  V.  State,  42  Neb.  503;  Housh  v.  State,  43  Neb.  163; 
Metz  v.  State,  46  Neb.  547 ;  Pjarrou  v.  State,  47  Neb.  294. 

Lastly,  it  is  said  that  the  evidence  is  not  sufficient  to 
support  the  verdict.  It  appears  that  the  prosecuting 
witness  and  one  McBride,  who  was  working  for  him,  left 
the  premises  in  question  shortly  after  6  o'clock,  and  went 
on  foot  to  the  city  of  Superior,  a  distance  of  something 
over  a  mile  and  a  quarter;  that  some  time  after  arriving 
there  they  saw  the  defendant  on  the  street,  going  in  the 
direction  of  the  river.  This  was  not  earlier  than  half 
past  6  Q^clock  in  the  evening  before  the  fire  occurred.  It 
was  more  than  a  mile  and  a  quarter  from  whore  these 
witnesses  saw  the  defendant  to  the  Schmelling  barn.  It 
was  a  mile  and  a  half  from  the  barn  to  the  river,  where 
the  defendant  was  afterwards  found,  and  that  point 
was  more  than  a  mile  and  a  half  fror  the  city.  It  appears 
that  the  defendant,  with  several  others,  was  engaged  in 
fishing  on  tlie  afternoon  and  evening  in  question;  that 
when  in  town  he  procured  a  lunchet  i  for  some  of  his 
companions  at  the  river,  which  he  placed  in  a  paper  sack 
and  carried  to  them.  Several  witnesses  saw  him  at  the 
river  with  the  paper  sack  at  half  past  7  o'clock.    He  was 
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also  seen  there  by  others  at  8  o'clock  and  at  half  past  8 
o'clock,  at  which  time  he,  among  others,  noticed  the  fire 
in  question.  While  it  was  not  absolutely  impossible  for 
him  to  have  gone  from  the  town  to  the  Schmelling  barn, 
and  from  there  to  the  fishing  place  on  the  river,  where  he 
was  seen  at  half  past  7  o'clock,  yet  it  is  (luite  improbable 
that  he  did  so.  It  must  be  remembered  that  this  was  be- 
fore sunset,  and  in  the  broad  light  of  day,  and  it  is  not 
reasonable  to  suppose  that  he  would^  have  set  fire  to  the 
barn  at  a  time  when  he  could  have  been  readilv  seen  bv 

a.  •/ 

the  persons  who  occupied  the  Guthrie  place,  which  was 
only  18  or  20  rods  therefrom. 

An  attempt  was  made  to  prove  that  defendant  had  a 
motive  for  the  commission  of  the  crime  charged.  It  was 
shown  that  the  prosecuting  witness  had  told  certain 
parties  that  he  suspected  that  the  defendant  burned  the 
Guthrie  cerncrib;  that  this  fact  had  been  communicated 
to  the  defendant,  Avho  thereupon  said  that  he  would  get 
even  with  Schmelling  or  any  other  man  that  accused  him 
of  it.  On  cross-examination,  however,  the  witness  testi- 
fied that  the  defendant  said  he  was  a  poor  man,  and  that 
such  stories  would  injure  him  and  destroy  his  opportunity 
to  obtain  work,  and  that  he  would  make  some  one  prove  it. 
We  are  unable  to  see  how  this  very  natural  expression 
tended  in  any  way  to  show  a  motive  for  the  commission 
of  the  crime.  There  was  no  evidence  offered  showing  or 
tending  to  show  that  the  fire  was  of  incendiary  origin. 
Its  origin  was,  in  fact,  unaccounted  for.  Having  in  view 
the  rule  that  the  state  in  a  criminal  case  must  show  the 
defendant's  guilt  beyond  a  reasonable  doubt,  it  would 
seem  that  the  evidence  contained  in  the  bill  of  exceptions 
is  insufficient  to  sustain  the  verdict. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed,  and  the  cause  is  remanded  for  a  new 

triaL 

Bbvebsed. 
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State  op  Nebraska  v.  John  H.  Spaeks.* 

Filed  July  12,  1907.    No.  15,136. 

■ 

1.  Criminal  Law:  False  Pretenses:  Evidence.  In  prosecutions  for 
obtaining  money  or  property  under  false  pretenses,  the  facts, 
when  clearly  proved,  usually  speak  for  themselves,  and  other 
proof  of  guilty  knowledge  and  intent  Is  not  required. 

2. :    :    :; — .     In  such  cases  evidence  that  the  accused 

at  other  times  and  places,  by  acts  Independent  of  and  not  con- 
nected with  the  transaction  complained  of,  has  committed  like 
oftenses,  should  not  be  received  to  aid  in  establishing  his  guilt 

3. :    :    7.    When,  however,  the  transaction  on  which 

the  prosecution  is  based  is  of  such  a  character  as  to  require  other 
or  further  proof,  en  the  part  of  the  prosecution,  of  the  defendant's 
guilty  knowledge  and~  intent,  evidence  that  he  has  committed  like 
crimes  in  a  similar  manner,  at  or  about  the  same  time,  or  as  a 
part  of  the  same  general  scheme  to  defraud,  may  be  received  for 
that  purpose. 

Error  to  the  district  court  for  Gage  county:  William 
H.  Kelligar,  Judge.      Exceptiona  sustained. 

M.  W.  Terry y  L.  M.  Pemberton  and  8.  D.  Killen,  for 
plaintiff  in  error. 

Fulton  Jackj  contra. 

Barnes,  J. 

This  case  is  before  us  on  the  state's  exceptions  taken 
and  prosecuted  under  the  provisions  of  sections  483,  515 
and  516  of  the  criminal  code.  It  appears  that  the  de- 
fendant, John  H.  Sparks,  was  tried  in  the  district  court 
for  Gage  county  on  an  information  charging  him  with 
obtaining  a  warrant  from  said  county  of  the  value  of 
$539.04,  by  means. of  certain  false  pretenses.  The  sub- 
stance of  the  information  was  that  the  defendant,  on  the 
14th  day  of  July,  1904,  did  falsely,  knowingly  and  un- 
lawfully pretend  that  he  had  built  a  certain  bridge  in  said 

•  Rehearing  denied.    See  opinion,  p.  511,  post. 
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county,  and  had  a  jnst  and  truo  claim  against  Oage 
county  for  tho  sum  of  f539.04  for  building  said  bridge, 
which  was  due  and  wholly  unpaid;  that  he  made  a  charge 
and  claim  against  said  county  for  said  sum  for  building 
said  bridge,  and,  having  duly  verified  it,  filed  it  with  the 
county  clerk,  and  thereby  pretendc^l  that  he  had  built  said 
bridge;  that  said  sum  was  due  and  owing  him  therefor, 
and  that  he  procured  the  county  to  issue  him  a  warrant 
for  said  sum;  that  said  rep  res(m  tat  ions  were  false;  that  he 
had  not  built  a  l)ridge  as  represented,  which  had  not  been 
paid  for;  that  he  did  not  have  a  just  and  true  claim  against 
said  county  for  building  said  bridge,  and  that  there  was 
not  due  and  owing  him  from  said  county  for  building 
said  bridge  said  sum  of  |539.04,  or  any  other  sum.  The 
jury  found  the  defendant  not  guilty,  aud  from  the 
rulings  of  the  trial  court,  excluding  certain  evidence 
offered  by  the  prosecuting  attorney,  the  exceptions  her(»in 
are  prosecuted. 

The  record  discloses  that  the  state  introduced  competent 
evidence  which  showed  that  on  July  14,  1904,  defendant 
filed  claim.  No.  11,520  with  the  county  clerk  of  Gage 
county  for  |539.04  for  building  a  bridge  between  sections 
31  and  32  in  Island  Grove  township  in  said  county;  that 
said  claim  was  allowed  by  the  county  board,  and  paid  to 
the  defendant  by  warrant  No.  329.  The  evidence  also 
shows  that  on  December  3,  1903,  claim  No.  10,808  for 
1512.45  for  building  the  same  bridge  at  the  same  plac(» 
was  filed  with  the  county  board;  that  said  claim  was 
allowed  and  paid  by  warrant  No.  129.  It  appears,  however, 
by  the  state's  evidence  that  the  last  mentioned  claim 
was  not  in  the  handwriting  of  the  defendant,  but  was 
made  out  and  filed  by  one  E.  V.  ^Martindale,  who  was 
employed  in  the  defendant's  office  at  St.  Joseph,  Jlissouri. 
The  evidence  further  shows  that  the  bridge  in  question 
was  first  built  between  sections  27  and  34,  in  said  town- 
ship, and  was  afterwards  removed  by  the  dc^fcmdant,  at 
the  county's  requ(»st,  to  its  present  location  betAveen  sec- 
tions 31  and  32;  that  on  February  12,  1903,  defendant 
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filed  claim  No.  9,931  against  Gage  county  for  |539.61  for 
building  said  bridge  at  its  first  location;  that  said  claim 
was  allowe^l  by  the  county  board  for  the  sum  of  |523.84, 
and  paid  by  warrant  No.  108.  It  appears,  however,  that 
prior  to  the  removal  of  the  bridge  from  the  place  where  it 
was  first  built  to  its  present  location  the  chairman  of 
the  board  of  county  commissioners,  acting  for  and  on 
behalf  of  the  county,  entered  into  an  agreement  with  the 
defendant,  by  which  he  was  to  build  for  said  county  a 
new^  steel  bridge  of  42  feet  span  betw^een  sections  27  and 
34,  in  Island  Grove  township,  as  a  substitute  for  the 
(me  in  question,  which  was  too  smaJl  for  that  place.  It 
also  appears  that  it  was  believed  the  bridge  fund  was,  or 
might  be  exhausted,  or  w^as  insufficient  to  pay  for  the  nCAv 
bridge,  and  so  it  was  agreed  that  the  defendant  should  file 
a  claim  against  the  county  for  the  difference  between  the 
value  of  the  new  42  feet  bridge  and  the  one  in  question, 
and  that  the  defendant  should  take  the  old  bridge  in 
payment  for  the  remainder  of  the  cost  of  constructing 
the  new  ona  It  was  further  agreed  that  he  should  re- 
move the  bridge  Tvhich  had  thus  been  turned  over  to  him 
to  its  present  location,  and  after  it  was  rebuilt  and  in 
proper  condition  for  use  upon  the  highway,  and  after  the 
next  tax  levy,  defendant  should  file  his  claim  therefor, 
which  the  county  would  then  pay. 

The  evidence  further  show^s  that  Martindale,  not  being 
aware  of  the  agreement  of  the  defendant  not  to  file  the 
claim  for  the  construction  of  the  bridge  in  question  until 
after  the  next  tax  levy,  made  out  the  bill  known  as  claim 
No.  10,808  for  |512.45  in  his  own  handwriting;  that  he 
verified  the  same,  signed  the  name  of  the  defendant  thereto, 
and  filed  it  with  the  county  board  on  December  3,  1903; 
that  the  claim  was  paid,  and  the  proceeds  thereof,  with 
other  items,  were  sent  to  St.  Joseph,  where  the  defendant 
had  his  principal  office,  and  that  the  defendant  was  not 
advised  that  it  was  a  payment  for  building  the  bridge  in 
question  at  its  present  location.  It  further  appears  from 
the  evidence  that  on  July  14,  1904,  and  after  the  tax  levy 
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fop  that  year,  the  defendant  called  the  attention  of  one 
Austin,  who  was  his  foreman  in  G-age  county,  to  the  fact 
that  no  bill  had  been  filed  for  removing  and  rebuilding 
the  bridge  in  question.  And  thereupon  the  defendant 
ascertained  the  amount  of  said  claim  from  Austin,  and, 
being  then  at  Beatrice,  made  out  claim  No.  11,520  for 
1539.04,  and  verified  and  filed  it  with  the  county  board 
for  payment,  as  shown  by  the  state's  evidence.  Martin- 
dale  testified  positively  that  he  in  no  manner,  and  at 
no  time,  infornred  the  defendant  that  he  had  previously 
filed  claim  No.  10,808  for  the  construction  of  the  bridge 
in  question,  and  the  defendant  testified  as  positively  that 
he  had  no  knowledge  tliat  such  claim  had  been  presented 
when  he  filed  the  one  made  out  and  verified  by  him  on 
the  14th  day  of  July,  lft04. 

The  defendant  on  his  part  introduced  competent  and 
convincing  evidc^nce,  which  showed  that  about  the  18th 
day  of  June,  1906,  supervisor  Campbell  of  Gage  county, 
wrote  to  the  defenrlant  that  he  thought  the  records  showed 
that  defendant  had  twice  received  pay  for  building  the 
bridge  in  question ;  that  defendant  answered  the  letter  at 
once,  saying  that  he  would  come  to  Gage  county,  and 
they  would  look  the  matter  up;  that  he  did  so,  and  it 
was  then  for  the  first  time  ascertained  by  the  defendant 
that  such  was  the  fact;  that  defendant  thereafter  went 
before  the  county  board  and  asked  to  be  allowed  to  refund 
the  sum  of  f  539.04,  with  interest  thereon  at  the  rate  of 
7  per  cent,  per  annum.  His  request  waB  granted,  and 
the  money  was  thereui>on  refunded.  The  record  further 
shows  that,  when  the  prosecuting  attorney  ascertained  the 
fact,  which  was  during  the  introduction  of  the  staters 
evidence  in  chief,  that  the  defendant  had  not  made  out  and 
filed  claim  No.  10,808,  he  sought  to  show  the  knowledge 
and  intent  of  the  defendant,  and  his  guilt  of  the  particular 
crime  charged  in  the  information,  by  offering  to  prove 
that  the  defendant  had  at  other  times,  and  in  other  cases, 
filed  claims  against  the  county  for  building  and  repair- 
ing bridges,  which  had  been  allowed  and  paid  in  the  same 
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manner  as  the  claim  in  question;  that  said  bridges  had 
not  been  built,  and  the  repairing  had  not  been  done.  The 
testimony  so  offered  was  excluded.  The  state  excepted, 
and  these  are  the  exceptions  which  are  now  before  us  for 
consideration. 

It  is  strenuously  urged  by  the  state  that  the  district 
court  erred  in  refusing  to  receive  the  testimony  in  ques- 
tion; while  counsel  appointed  to  defend  the  rulings  of 
the  trial  court  invoke  the  general  inile  that  the  state  can- 
not prove  against  a  defemlant  any  crim'e  not  alleged  in 
the  information,  either  as  a  foundation  for  a  separate 
punishment,  or  as  aiding  the  proofs  that  he  is  guilty  of  the 
crime  charged.  As  was  said  in  People  v.  Molineu^y  168  X. 
Y.  264.  ''This  rule,  so  universally  recognized  and  so 
firmly  established  in  all  English-speaking  lands,  is  rooted 
in  that  jealous  regard  for  the  liberty  of  the  individual 
which  has  distinguished  our  jurisprudence  from  all  others, 
at  least  from  the  birth  of  Magna  Charta.  It  is  the  product 
of  that  same  humane  and  enlightened  public  spirit  which, 
speaking  through  our  common  law,  has  decreed  that  every 
person  charged  with  the  commission  of  a  crime  shall  be 
protected  by  the  presumption  of  innocence  until  he  has 
been  proven  guilty  beyond  a  reasonable  doubt.  This  rule, 
and  the  reasons  upon  which  it  rests,  are  so  familiar  to 
every  student  of  our  law  that  they  need  be  referred  to  for 
no  other  purpose  than  to  point  out  the  exceptions  thereto." 

It  is  further  urgc<l  by  the  defendant  that  this  court  is 
committed  to  the  rule  that  evidence  of  the  kind  in  ques- 
tion will  not,  under  any  circumstances,  be  received  against 
a  defendant  on  trial  for  the  crime  of  obtaining  money 
under  false  pretenses.  While  there  are  several  cases 
decided  by  this  court  in  which  it  has  been  held  that  such 
evidence  should  have  been  excluded  in  prosecutions  of  this 
kind,  yet  it  seems  to  us  that  the  ordinary  or  usual  excep- 
tions to  this  general  rule  are  recognized  in  all  of  them.  In 
Cowan  V.  State,  22  Neb.  519,  it  was  held:  "Except  in  cases 
where  it  is  necessary  to  show  guilty  knowledge,  it  is  not 
admissible  to  prove  that  at  another  time  and  place  the 
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accused  committed  or  attempted  to  commit  a  crime  simi- 
lar to  that  with  which  he  stands  charged."  While  th(» 
evidence  there  offered  was  held  to  have  be(in  improperly 
received,  still  the  above  excerpt  shows  that  the  court 
clearly  recognized  an  exception  to  the  general  rule.  Berg- 
hoff  V,  Statt%  25  Neb.  213,  was  a  case  where  the  defendant 
was  prosecuted  for  obtaining  goods  and  merchandise  under 
false  pretenses  from  Kirkendall,  Jones  &  Company  of 
Omaha.  On  the  trial,  one  E.  A.  Houghton  was  permitted 
to  testify  that  his  business  was  that  of  wholesale  dry  goods 
and  notions;  that  he  knew  the  defendant,  who,  on  out* 
occasion,  by  means  of  false  pretenses,  which  were  describe! 
and  set  forth  in  detail,  obtained  goods  and  merchandise 
from  him  of  the  value  of  about  $1,500.  It  was  held  tJuu 
the  trial  court  erred  in  admitting  the  evidence.  It  war 
said :  "Except  in  cases  where  it  is  necessary  to  sliow  guilty 
knowledge,  it  is  not  admissible  to  prove  that,  at  anothe  • 
time  and  place,  the  accused  committed,  or  attempted  to 
commit,  a  crime  similar  to  that  with  which  he  stands 
charged."  So,  while  announcing  the  general  rule  in  that 
case,  still  it  would  seem  that  the  court  recognized  the* 
exception.  In  Davis  v.  Statc^  54  Neb.  177,  the  defendant 
was  prosecuted  on  an  information  charging  him  with  the 
crime  of  larceny  as  bailee.  On  the  trial,  a  witness  was  per- 
mitt(?d  to  testify  that  defendant  was  guilty  of  another 
distinct  and  separate  crime  from  that  charged  in  the  com- 
plaint. The  judgment  of  conviction  was  reversed  because 
of  the  admission  of  such  testimony  and  it  was  said :  "In 
the  trial  of  a  criminal  cause,  the  general  rule  operates 
the  exclusion  of  evidence  of  the  commitment  by  the  accused 
of  a  crime  or  crimes  separate  and  distinct  from  that  for 
which  he  is  being  tried.  To  this  rule  there  are  exceptions, 
but  in  the  case  at  bar  reasons  did  not  exist  for  the  depart- 
ure from  the  general  doctrine."  '  In  the  case  of  Morgan  r. 
State ^  56  Neb.  696,  the  defendant  was  charged  with  obtain 
ing  an  indorsement  of  a  certain  draft  by  means  of  false 
pretenses.  The  state  was  permitted  to  show  that  tlie 
prisoner,  a  short  time  before,  by  like  false  representations, 
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obtained  the  indorsement  of  another  person  to  a  similar 
<lraft,  and  it  was  held  that  the  evidence  was  not  res  gestae; 
that  it  did  not  tend  to  prove  the  intent  with  which  the 
prisoner  made  the  false  representations  to  the  prosecuting 
witness,  and  its  admission  was  reversible  error.  It  was 
said  in  the  opinion,  however:  "There  ai*e  cases,  such  as 
prosecutions  for  receiving  stolen  goods,  knowing  them  to 
be  such,  in  which  other  acts  of  a  like  character  are  so 
connected  with  that  which  iathe  subject  of  the  prosecution, 
(nther  by  some  connection  of  time  or  place  or  as  furnishing 
a  clue  to  the  motive  on  the  part  of  the  accused,  as  renders 
ihese  similar  acts  competent  evidence;  but  these  cases  rest 
upon  the  principle  that  the  guilty  knowledge  of  the  accused 
is  an  essential  ingredient  of  the  oflfense.  But  the  case  on 
(rial  does  not  fall  within  that  class  of  cases.  The  doctrine 
i)f  this  court  is  that,  except  in  cases  where  it  is  necessary 
to  show  guilty  knowledge,  it  is  not  admissible  to  prove 
that  at  another  time  and  place  the  accused  committed,  or 
attempted  to  commit,  a  crime  similar  to  that  for  which  he 
is  on  trial." 

So  it  will  be  seen  by  a  careful  examination  of  all  of  our 
decisions  on  this  question,  that  we  have  always  recognized 
certain  well-known  exceptions  to  the  general  rule  con- 
tended for  by  the  defendant.  It  is  usually  the  case,  how- 
ever, that,  in  prosecutions  for  obtaining  money  or  prop- 
erty under  false  pretenses  the  facts,  when  clearly  proved, 
speak  for  themselves,  and  further  proof  of  guilty  knowledge 
or  intent  is  unnecessary.  In  such  case  evidence  that  the 
accused  at  other  times  and  places,  and  by  acts  independent 
of  the  transaction  complained  of,  has  committed  like 
offenses  is  unnecessary,  and  should  not  be  received  to 
aid  in  establishing  his  guilt;  but,  where  the  facts  are  of 
such  a  nature  that  the  prosecution  is  required  to  prove 
guilty  knowledge  and  intent  on  the  part  of  the  accused  in 
doing  the  act  complained  of  by  circumstantial  evidence, 
proof  of  the  commission  of  like  crimes  may  be  resorted  to 
for  that  purpose. 

This  brings  us  to  the  question,  does  the  case  at  bar  fall 
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within  such  exception  to  the  general  rnle?  An  examination 
of  the  record  discloses  that  the  offers  of  proof  tended  to 
establish  a  series  of  criminal  transactions  of  a  similar 
nature  to  the  one  for  which  the  defendant  was  on  trial, 
and  might  have  assisted  the  jury  in  determining  the  good 
or  bad  faith  of  the  transaction  as  shown  by  the  defendant's 
witnesses.  In  People  v.  Seaman,  107  Mich.  348,  61  Am.  St. 
Kep.  326,  it  was  said:  *  Where  it  is  necessary  to  show  a 
particular  intent  in  order  to  establish  the  offense  charged, 
proof  of  previous  acts  of  the  same  kind  is  admissible  for 
the  purpose  of  proving  guilty  knowledge  or  intent,  or, 
where  it  is  claimed  that  the  thing  done  was  the  result  of 
iin  accident,  proof  of  other  like  occurrences  under  like 
conditions  has  been  held  admissible." 

It  would  seem  that  under  the  rule  above  stated  the  offers 
of  proof  in  this  case  should  have  been  received  because 
they  are  evidently  within  the  exception  to  the  general  rule; 
and  the  state's  exceptions  are  therefore 

Sustained. 

The  following  opinion  on  motion  for  rehearing  was  filed 
January  8, 1908.     Rehearing  denied: 

Criminal  Law:  False  Pbetensss:  Evidence.  When  in  a  prosecution 
for  obtaining  money  by  false  pretenses  it  is  shown  that  defendant, 
after  having  been  paid  for  work  done  for  a  county,  filed  a  second 
claim  for  the  same  services  and  again  received  the  money  thereon, 
asnd  his  defense  Is  that  he  received  the  second  payment  by  mis- 
take, not  knowing  that  his  claim  had  been  paid  in  full,  it  is 
competent  to  prove  that  at  about  the  same  time  he  obtained 
double  payment  of  similar  claims  in  the  same  manner,  without 
affirmative  proof  that  in  such  other  cases  he  knew  at  the  time  of 
receiving  such  second  payment  that  the  claim  on  which  he  re- 
ceiyed  it  had  already  been  paid  in  fulL 

Sbdgwiok,  0.  J. 

The  defendant  upon  his  motion  for  rehearing  in  this  case 
hsB  furnished  us  with  an  interesting  brief.  He  insists  that 
all  of  the  authorities  upon  the  point  determined  in  the 
opinion  apply  the  principle  that  other  similar  transac- 
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tions  occurring  at  about  the  same  time  may  be  shown  as 
evidence  of  guilty  knowledge  in  trials  for  obtaining  money 
upon  false  pretenses,  only  in  cases  where  the  defendant  is 
shown  to  have  had  such  knowledge  in  the  transactions 
offered  in  evidence,  or  else  is  shown  to  have  engaged  in 
an  unlawful  occupation,  of  which  defrauding  was  the 
principal  part.  It  will  be  observed  that  in  this  case  the 
defendant  was  conducting  a  large  business  in  different 
states,  and  that  the  first  claim  presented  and  allowed  by 
the  county  board  was  not  presented  by  him  personally, 
and  that  he  insisted  that  in  receiving  the  second  payment 
for  this  particular  work  he  had  no  knowledge  that  he  had 
previously  been  paid.  This  seems  to  be  the  principal 
issue  in  this  case.  The  guilt  or  innocence  of  the  defendant 
depends  upon  the  question  thus  presented.  If  he  knew 
that  he  had  already  been  paid  for  this  work,  and  intended 
to  obtain  a  second,  payment  to  which  he  was  not  entitled, 
he  is  evidently  guilty  as  charged.  But  if  he  was  not  aware 
that  his  agent  had  presented  such  claim,  and  presented 
his  claim  in  good  faith,  believing  himself  entitled  to  the 
money,  he  is,  of  course,  not  guilty.  The  evidence  offered 
and  excluded  by  the  trial  court  was  that  in  at  least  four 
other  instances,  at  about  the  same  time,  he  presented  a 
second  claim  for  similar  work,  and  received  payment  there- 
for from  the  county.  The  complaint  presented  in  the  brief 
is  that  it  was  not  offered  to  show  that  in  any  of  these 
transactions  he  had  knowledge  that  the  claim  that  he  so 
presented  had  already  been  paid,  and  it  is  ingeniously 
argued  that  to  show  other  innocent  transactions  does  not 
tend  to  show  guilty  knowledge  in  the  one  being  investi- 
gated. 

We  think,  ho\\'ever,  that  the  better  rule  is  that  the  fact 
that  the  claim  had  already  been  paid  and  that  the  defend- 
ant had  received  the  benefit  of  such  payment  furnishes 
some  evidence  that  he  knew  of  the  prior  payment;  and, 
as  was  said  in  an  old  English  case,  quoted  with  approval 
by  the  supreme  court  of  Michigan,  in  People  v.  Hoffmann, 
142  ilich.  531:  "It  seems  clear  upon  principle  that  when 
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the  fact  of  the  prisoner  having  done  the  thing  charged 
is  proved,  and  the  only  remaining  (]uestion  is  whether  at 
the  time  he  did  it  he  had  guilty  knowk^dge  of  the  quality 
of  his  act  or  acted  under  a  mistake,  evidence  of  the  class 
received  must  be  admissible.  It  tends  to  show  that  he  wais 
pursuing  a  course  of  similar  acts,  and  thereby  it  raises  a 
presumption  that  he  was  not  acting  under  a  mistake.  It  is 
not  ccmclusive,  for  a  man  may  be  many  limQs  under  a  simi- 
lar mistake,  or  may  be  many  times  the  dupe  of  another; 
but  it  is  less  likely  he  should  be  so  often  than  once,  and 
(*very  circumstance  which  shows  he  was  not  under  a  mis- 
take on  any  of  these  occasions  strengthens  the  presump- 
tion that  he  was  not  on  the  last,  and  this  is  amply  borne 
out  by  authority."  Of  course  such  evidence  is  to  be 
received  with  caution.  The  defendant  had  a  number  of 
men  in  his  employ.  He  transacted  a  considerable  busi- 
ness at  different  places  and  in  different  states.  The  trans- 
action in  this  case  was  somewhat  complicated,  and  while 
the  evidence  in  question  should  have  been  admitted,  and 
the  whole  matter  submitted  to  the  consideration  of  the 
jury,  still,  unless  upon  the  whole  evidence  it  was  proved 
lK»yond  a  reasonable  doubt  that  the  defendant  in  this  par- 
ticular case  knew  that  the  claim  had  already  been  paid 
whi'u  he  demanded  and  received  the  second  payment  from 
the  county,  he  could  not  be  convicted. 
Motion  for  rehearing  is 

Overruled. 


Jay  O^Hearn  v.  State  of  Nebraska. 

Ffled  July  12,  1907.    No.  14,903. 

1.  Criminal  Law:  Confessions.  Statements  or  confessions  made  in 
the  presence  of  one  accused  of  crime,  who  remains  silent,  are 
admissihle  in  evidence,  if  the  time,  the  place  and  the  circum- 
stances are  such  as  to^  lead  to  the  inference  that  the  accused  hy 
his  silence  assented  to  the  truth  of  the  same* 
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2.  :    . A    statement   made   by   a   person   under    arrest 

charged  with  murder,  upon  a  confession  by  an  accomplice  being 
read  to  him,  and  on  being  asked  by  a  police  officer  if  he  wanted 
to  make  any  statement  in  regard  to  it,  that  he  would  make  his 
statement  at  the  proper  time,  or  that  he  would  stand  trial  and 
tell  his  story  then,  held  to  show  dissent  rather  than  assent  to  the 
statement  of  the  accomplice,  and  not  to  render  it  admissible  in 
evidence  as  a  tacit  confession. 

3.  :     Evidence.     When   an   accomplice  has   confessed   and   has 

gone  upon  the  witness  stand  and  testified  to  all  the  details  of  the 
crime,  it  is  error  to  allow  a  number  of  other  witnesses,  who 
have  heard  him  tell  the  same  story  at  another  time  and  place,  who 
repeat  in  detail  all  that  he  told  as  to  the  occurrence. 

4.  :    :    Review.     Where  a  defendant  voluntarily  testifies 

as  a  witness  in  his  own  behalf,  and  the  facts  testified  to  by  him, 
as  well  as  sufficient  other  competent  evidence,  clearly  show  that 
he  is  guilty  of  the  crime  charged,  a  verdict  of  guilty  will  not  be 
set  aside  on  account  of  errors  in  the  admission  of  evidence. 

5.  :  Sentence.  Under  the  circumstances  of  the  case,  punish- 
ment of  death  held  excessive,  and  sentence  reduced  to  imprison- 
ment for  life. 

EiaiOB  to  the  district  court  for  Douglas  county:  Abra- 
ham L.  Sutton,  Judge.    Affirmed:  Sentence  reduced. 

James  P,  English  and  H.  B,  Fleharty^  for  plaintiff  in 
error. 

W,  T.  Thompson^  Attorney  Oenerah  contra. 

Lbtton,  J. 

The  defendant,  Jay  O'Hearn,  was  charged  jointly  with 
IJaymond  Nelson,  Leo  Angus  and  Joe  Warren  with  murder 
in  the  first  degi*ee  by  shooting  and  killing  one  Nels  Laus- 
t(m  on  the  20th  day  of  Januarv%  1906,  while  in  the  attempt 
to  perpetrate  a  robbery.  O'Hearn  was  tried  separately, 
convicted,  and  his  punishment  fixed  by  the  jury  at  death. 
The  other  defendants  pleaded  not  guilty,  but  afterwards 
the  defendants  Angus  and  Nelson  were  permitted  to  enter 
a  plea  of  guilty  of  murder  in  the  second  degree,  and  were 
respectively  sentenced  to  imprisonment  for  life.  The  de- 
fendant Warren  was  tried  and  acquitted.     Nelson  at  the 
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time  of  the  killing  was  21  years  of  age.  He  had  been  foi' 
some  years  addicted  to  criminal  practices  to  such  an 
extent  that  he  was  unable  to  tell  how  many  times  he  had 
been  confined  in  jail  for  larceny  and  like  oflfensos.  Angus 
was  19  years  old,  and  had  also  been  convicted  and  con- 
fined in  the  Douglas  county  jail  for  some  minor  offense, 
and  these  two  had  been  released  from  jail  a  few  days 
before  the  crime  was  committed.  O'Hearn  is  about  the 
same  age  as  the  others.  He  and  Angus  lived  in  South 
Omaha,  and  had  been  acquainted  for  a  long  time,  but  Nel- 
son and  O'Hearn  did  not  become  acquainted  until  the  day 
before  the  shooting.  About  9  o'clock  on  the  morning  of 
the  day  the  crime  was  committed  Nelson  and  Angus  went 
to  the  home  of  0-Hearn  in  South  Omaha  before  O'Hearn 
had  arisen,  got  him  out  of  bed,  and  the  three  left  the  house 
together.  They  w  ent  to  and  drank  in  a  number  of  saloons 
in  South  Omaha  and  in  Omaha.  About  noon  Nelson  and 
Angus  went  to  Council  Bli  flfs  for  the  purpose  of  buying 
a  revolver,  Nelson  giving  as  a  reason  for  buying  it  in  that 
city  the  fact  that  he  could  not  buy  anytliing  in  Omaha 
without  it  being  reported  to  the  police,  and  O'Hearn  went 
to  the  restaurant  in  Omaha  where  he  worked  as  a  waiter. 
In  the  afternoon  O'Hearn  and  Angus  again  met,  and  went 
to  the  Krug  Theatre,  and  to  the  saloon  adjacent  and  to 
other  saloons.  They  met  Warren  at  one  of  these  saloons, 
and  after  the  three  were  tog(*ther  for  some  time  O'Hearn 
went  home,  meeting  Angus,  Nelson  and  Warren  in  the 
evening  by  appointment  at  a  saloon  in.  South  Omaha, 
where  an  agreement  was  made  among  them  to  commit 
robbery.  Warren  was  23  years  of  age,  and  had  never 
met  Nelson  before  that  night.  From  South  Omaha  they 
all  went  to  the  Tunnel  saloon  in  Omaha,  where  it  was  pro- 
posed by  Nelson  that  they  go  to  Nineteenth  and  Cuming 
streets  and  see  if  they  could  find  a  saloon  to  hold  up. 
They  took  a  street  car,  got  off  separately,  but  afterwards 
met  and  decided  to  rob  the  saloon  of  Nels  Lausten  on  the 
corner  of  Twenty-first  and  Cuming  streets.  It  was  ar- 
ranged that  Angus  and  Warren  should  stand  guard  out- 
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side  and  Nelson  and  O'Hearn  go  into  the  saloon,  which 
plan  was  at  once  put  into  execution.  When  O'Hearn  and 
Nelson  entered  the  saloon,  O'Hearn  oi'dered  three  glasses 
of  beer.  Lausten  drew  the  beer,  and  as  he  turned  to 
place  the  glasses  on  the  bar  O'Hearn  and  Nelson  drew 
their  revolvers  and  ordered  him  to  hold  up  his  hands.  At 
this  time  a  man  named  Bonney  was  standing  at  the  north 
end  of  the  bar,  near  a  screen.  Both  Bonney  and  Lausten 
evidently  thought  the  young  men  were  joking,  and  on 
Lausten  refusing  to  hold  up  his  hands  a  shot  was  fired 
from  a  32-caliber  pistol,  which  penetrated  his  heart  and 
killed  him.  Lausten  did  not  fall  immediately,  but  stepped 
forward  and  leaned  upon  the  cigar  case,  while  Nelson 
ran  around  the  bar  to  the  cash  register,  holding  his  pistol 
in  one  hand  and  emptying  the  till  with  the  other.  In  the 
meantime  Bonney  started  to  leave,  when  O'Hearn  ordered 
him  to  hold  up  his  hands,  and  covered  him  with  the  re- 
volver. Within  a  moment  or  two  after  the  shot  was  fired, 
one  Persinger  came  to  the  side  door  of  the  saloon  and 
looked  in,  when  O'Hearn  threatened  him  with  his  revolver. 
Persinger  then  ran  round  the  corner  to  the  front  of  th<* 
saloon,  and,  looking  in  at  the  window,  saw  Nelson  empty- 
ing the  cash  register  and  Lausten  still  leaning  against  the 
cigar  case.  He  then  ran  across  the  street  and  gave  an 
alarm.  After  the  cash  register  was  emptied,  O'Hearn  and 
Nelson  ran  out  of  the  back  door  of  the  saloon.  From 
thence  they  went  to  Washington  Hall,  where  they  had  ar- 
ranged to  meet  Angus  and  Warren. 

As  to  these  facts  there  is  no  conflict  in  the  evidence. 
The  only  fact  as  to  which  there  is  any  substantial  con- 
flict in  the  testimony  is  as  to  whose  was  the  hand  that 
fired  the  fatal  shot.  O'Hearn  testifies  that  the  pistol 
which  Angus  and  Nelson  bought  in  Council  Bluffs  was  a 
32-caliber  Smith  &  Harrington;  that,  Avhen  they  met  in 
the  South  Omaha  saloon  that  evening,  he  took  this  pistol 
away  from  Angus  because  he  was  too  drunk  to  have  it 
in  his  possession,  and  that  afterwards,  on  the  street, 
Nelson  asked  him  for  the  32-caliber  gun,  saying  he  pre- 
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ferred  it  to  a  38-caliber ;  that  he  then  exchanged  guns  with 
Nelson,  giving  him  the  32-caliber  and  taking  the  38-cali- 
ber; that  Nelson  asked  Angus  for  the  cartridges  he  had 
procured  in  Council  BluiTs  to  fit  the  32-caliber  gun,  and 
Angus  gave  them  to  him.  He  says  that,  while  he  was  in 
the  toilet  room  in  the  Tunnel  saloon  before  going  to 
Lausten's  place,  Warren  came  in  and  took  this  pistol 
from  O'Hearn's  overcoat  pocket  and  looked  at  it.  He 
testifies  that  after  he  and  Nelson  entered  the  Laust^n 
saloon,  when  Lausten  refused  to  throw  up  his  hands,  he, 
O'Hearn,  jumped  back  in  the  middle  of  the  room  and 
covered  Bonnev  with  his  revolver;  that  Nelson  was  then 
standing  to  the  left  and  south  of  him ;  that  Nelson  again 
ordered  Lausten  to  put  up  his  hands,  then  fired  the  shot, 
and  that  he,  O'Hearn,  fired  no  shot  that  night;  that  he 
was  carrying  the  38-caliber  gun,  and  that  as  they  ran 
from  the  saloon  Nelson  said  he  would  rather  have  the 
38  gun,  as  it  would  be  bad  if  he  was  caught  with  the  32 ; 
that  he  would  be  apt  to  be  picked  up  by  the  police  any  time 
thej'  saw  him;  that  they  exchanged  guns,  and  that  he 
told  O'Hearn  to  dispose  of  the  32.  On  the  other  hand, 
Nelson  testifies  that  the  38-caliber  Iver  &  Johnson  gun 
belonged  to  him,  and  that, it  was  never  out  of  his  posses- 
sion from  early  in  the  evening  of  Friday  until  the  next 
morning  after  the  shooting  when  he  gave  it  to  Warren. 
He  denies  that  he  ever  had  the  32-caliber  gun  in  his  hands 
that  night,  and  says  that  he  never  asked  Angus  for  shells 
for  it,  and  never  loaded  it.  He  testifies  that,  after  they 
entered  the  saloon  and  ordered  Lausten  to  hold  up  his 
hands,  Lausten  was  in  front  of  O'Hearn,  and  O'Hearn 
shot  him;  that  he,  Nelson,  then  ran  around  the  bar  and 
took  the  money  out  of  the  cash  register,  and  that  while  he 
was  doing  this  Lausten  fell,  and  they  ran  away.  He 
further  testifies  that,  when  they  met  at  Washington  Hall 
after  the  shooting,  Angus  asked  O'Hearn :  "What  did  you 
do,  kill  him?"  And  O'Hearn  said:  "Shut  up;  yes,  I 
smoked  him."  This  testimony  as  to  the  shooting  and  the 
talk  with  Angus  is  positively  denied  by  O'Hearn. 
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Ronney  testifies  that  the  shot  was  fired  by  the  man  who 
stood  nearest  to  him,  and  that  the  man  who  was  fjirthest 
away  took  the  money  from  the  cash  register  while  tlio 
other  man  covercxl  Bonney  with  a  gun.  Persinger  testi- 
fies tliat  he  was  about  to  enter  the  saloon  at  the  north- 
(^ast  door  when  he  heard  a  shot  inside  and  saw  two  men 
running  from  the  rear  entrance  of  the  saloon.  As  he 
started  to  enter  the  side  door,  a  man  inside  drew  a  gun 
upon  him.  This  man  was  wearing  a  short  light  overcoat 
and  a  light  hat,  and  at  the  trial  he  identified  O'Hearn 
as  the  man.  He  immediately  ran  around  the  corner  of  the 
building  to  the  Cuming  street  window,  and  saw  a  man 
taking  money  out  of  the  cash  register,  wearing  a  long 
black  overcoat  and  a  black  hat,  while  Lausteu  stood  leaning 
against  the  cigar  case.  There  is  no  dispute  as  to  O'Hearn 
wearing  a  short  light  overcoat  and  a  light  hat  that  night. 

On  the  day  after  the  crime,  Angus,  Warren  and  Nelson, 
being  under  arrest,  were  questioned  by  the  police  officers, 
and  their  separate  statements  taken  down  by  a  stenog- 
rapher, reduced  to  long  hand,  and  after  being  read  over 
to  each  of  them  were  by  each  respectively  subscribed.  At 
the  trial  a  part  of  the  statements  of  Angus  and  Warren 
tlius  taken  was  offered  in  evidence  by  the  state.  The 
statement  of  Warren  was  relatively  of  little  importance, 
and  its  admission  was  in  no  way  prejudicial  to  the  defend- 
ant, since  it  merely  tended  to  cori'oborate  his  own  tes- 
timony. The  statement  of  Angus,  however,  contained 
matter  of  serious  and  grave  import  to  the  defendant.  It 
was,  in  substance,  to  the  effect  that  he  looked  in  at  the 
window  of  the  saloon  just  as  the  sliot  was  fired ;  that,  as 
near  as  he  could  see,  O'Hearn  fired  the  shot,  and  that  he 
saw  O'Hearn  at  Washington  Hall  afterwards,  and  asked 
him  if  he  shot  the  man  behind  the  bar,  and  O'Hearn  an- 
swered: "Yes,  I  smoked  him."  The  defendant  strenuously 
objected  to  the  admission  in  evidence  of  the  written  state- 
ment of  Angus,  on  the  ground  that  it  was  incompetent; 
that  it  was  not  shown  to  have  bc^en  made  in  the  presence 
of  the  defendant;  that  it  was  made  while  he  was  in  jail 
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and  in  the  custody  of  officers  upon  this  charge;  that  it  was 
read  in  his  presence  by  the  authorities  while  he  was  under 
restraint  for  the  purpose  of  trying  to  draw  out  a  state- 
ment from  him ;  and  that  his  refusal  to  make  a  statement 
at  the  time  should  not  be  taken  as  evidence  against  him. 
There  are  two  questions  presented  relative  to  the  in- 
troduction of  this  testimony :  Was  its  admission  prejudi- 
cial to  the  defendant?  And  was  the  evidence  competent 
under  the  rules  governing  the  introduction  of  confessions 

or  admissions? 

O'Hearn's  own  statements  on  the  witness  stand  and 
other  undisputed  evidence  in  this  case  show  clearly  that 
O'Hearn  is  guilty  of  murder  in  the  first  degree,  and,  if  the 
penalty  for  tliis  crime  were  definitely  fixed  by  the  statute, 
no  error  prejudicial  to  the  defendant  could  have  been  com- 
mitted by  the  admission  of  any  of  the  testimony  which  he 
asserts  was   erroneously  received.     He  took  the  stand 
himself,  and  out  of  his  own  mouth  he  is  convicted.     By 
the  law  of  this  state,  however,  the  punishment  to  be  in- 
flicted for  the  crime  of  murder  in  the  first  degree  is  left  to 
the  determination  of  the  jury,  the  statute  defining  murder 
in  the  first  degree  providing  that  upon  conviction  thereof 
every  person  convicted  "shall  suffer  deatli  or  shall  be  im- 
prisoned in  the  penitentiary  during  life  in  the  discretion 
of  the  jury.''    Criminal  code,  sec.  3.    If  by  the  admission 
of  testimony  which  should  not  have  been  received  it  is 
probable  that  the  minds  of  the  jury  were  influenced  to  a 
greater  degree  against  the  defendant  than  if  no  such  testi- 
mony  had  been  received,  then  the  error  would  be  prejudi- 
cial to  the  defendant.    This  is  especially  so  if  the  evidence 
erroneously  received  tends  to  excite  in  the  minds  of  the 
jury  that  detestation  for  the  crime  and  instinctive  demand 
for  the  severe  punishment  of  a  man  who  takes  the  life  of 
another  without  justification  or  excuse,  which  is  common 
to  the  majority  of  men.    While  under  the  law  the  man  who 
actually  fired  the  fatal  shot  is  guilty  of  no  greater  crime 
than  the  man  who  was  present,  assisting  in  the  robbei-y, 
yet   unless  a  prior  intent  upon  the  part  of  both  to  kill 
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were  shown,  the  natural  tendency  would  be  to  impose  the 
weightier  punishment  upon  the  one  who  actually  fired 
the  shot.  In  this  case  there  is  a  direct  contradiction  be- 
tween Nelson  and  O'Hearn  as  to  which  it  was  who  fired 
the  fatal  shot.  Nelson  is  corroborated  to  some  extent  bv 
the  testimony  of  .Bonney  and  Persinger,  but  the  principal 
evidence  as  to  the  act  of  shooting  was  furnished  by  Nelson, 
a  self-confessed  criminal,  who  could  not  tell  upon  the  wit- 
ness stand  how  many  times  he  had  been  confined  in  jail 
for  larceny  and  other  offenses,  who  was  apparently  the 
instigator  and  ringleader  in  the  perpetration  of  the 
crime,  and  who,  it  is  shown,  suggested  to  Angus  and  War- 
run  that  they  had  better  turn  state's  evidence  with  him 
and  place  the  crime  upon  O'Hearn's  shoulders.^  His  testi- 
mony was  positively  contradicted  by  O'Heaxn;  and  who 
can  say  whether,  in  the  absence  of  other  testimony,  the 
jury  might  not  have  given  O'Hearn  the  benefit  of  the 
doubt  and  inflicted  the  lighter  penalty?  But,  when  the 
statement  of  Angus  that  the  shot  seemed  to  be  fired  by 
O'llearn,  and  that  O'Hearn  after  the  shooting,  when  aske<l 
by  Angus  if  he  killed  Lausten,  said,  "Yes,  I  smoked  him,'' 
wtis  added  to  Nelson's  tale,  this  may  have  been  the  very 
factor  which  turned  the  scale  in  the  minds  of  the  jury 
between  the  imposition  of  life  imprisonment  or  the  inflic- 
tion of  the  death  penalty. 

It  is  contended  by  the  state  that  Angus'  statement  was 
admissible  under  the  rule  that  confessions  made  bv  an 
accomplice  in  the  presence  of  the  accused  are  competent 
and  proper  to  be  received  in  evidence  against  him.  This 
rule,  however,  is  not  of  general  application.  The  ground 
upon  which  it  is  based  is  the  presumption  that  silence 
gives  consent,  and  that  if  a  man  stands  silent  when  the 
time,  the  place,  the  occasion,  and  the  circumstances  are 
such  as  would  naturally  or  properly  call  for  some  state- 
ment or  reply  from  an  ordinary  person  under  similar  cir- 
cumstances, then  it  is  presumed  that  by  remaining  silent 
the  accused  person  admits  the  truth  of  the  accusation 
made  against  him.    There  is  no  doubt  that  under  certain 
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circumstances  the  fact  that  accusations  have  bc^en  made 
,  against  a  person,  and  tiiat  he  remained  mute  wlien  every 
consideration  calU^l  upon  liim  to  speak,  may  be  shown  to 
the  jury,  and  under  such  circumstances  the  accusations 
made  may  be  received  as  beting  in  some  sense  admissions 
of  the  defendant;  but,  viewed  even  in  tlie  most  favorable 
light,  such  evidence  is  weak  and  infirm,  and  the  vicissi- 
tudes to  which  it  may  be  subject  in  the  course  of  trans- 
mission, depending,  as  it  often  does,  upon  the  recollecti(m 
of  witnesses  as  to  conversations,  etc.,  renders  it  of  doubtful 
value,  and  in  grave  and  important  cases  the  rules  govern- 
ing its  admission  ought  to  be  restricted,  rather  than  en- 
larged. Jfr.  Wharton  makes  a  succinct  statement  of  the 
rule  as  follows:- "If  A,  when  in  B's  presence,  and  hearing, 
makes  statements  which  B  listens  to  in  silence,  interjios- 
ing  no  objecticms,  A's  statements  may  be  put  in  evidence 
against  B  wlumever  B's  silence  is  of  such  a  nature  as  to 
lead  to  the  inference  of  assent."  Wharton,  Criminal  Evi- 
dence (8th  ed.),  sec.  679.  Mr.  Underbill  says:  "For  si- 
lence to  be  equivalent  to  a  confession,  it  must  be  shown 
that  the  accused  heard  and  understood  the  specific  charge 
against  him,  and  that  he  heard  it  under  circumstances 
not  only  permitting  but  calling  for  a  denial,  taking  into 
consideration  the  circumstances  and  the  persons  who  were 
];resent."  Underbill,  Criminal  Evidence,  sec.  122.  The 
statement  of  Angus  was  taken  the  day  after  the  crime. 
About  ten  or  twelve  days  afterw^ards  the  accused  four 
were  taken  by  the  police  officers  to  a  small  room  in  the 
city  jail,  and  there  the  statement  was  read  over  to  Angus 
in  O'Hearn's  presence,  and  Angus,  upon  being  questioned, 
said  that  it  was  his  voluntary  statement,  and  that  he 
signed  the  same.  O'Heam  was  asked  by  a  police  cap- 
tain if  he  wanted  to  make  any  statement  in  regard  to  it. 
He  said  he  did  not ;  lie  would  make  his  statement  at  the 
proper  time,  or  that  he  would  stand  trial  and  tell  his 
story  then,  as  the  witnesses  variously  testify.  This  was 
upon  the  day  of  the  preliminary  hearing  and  just  prior 
thereto.    The  defendant  had  been  taken  to  this  room  for 
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the  purpose  of  procuring  an  admission  from  hiui.  By  his 
conduct  and  words  he  neither  assented  to  nor  denied  tlie 
truth  of  the  statement  read,  but  indicated  his  purpose  to 
make  his  own  statement  and  tell  his  own  story  at  the 
proper  time.  Under  such  circumstances,  taking  into  con- 
sideration the  fact  that  the  defendant  was  under  arrest, 
that  it  was  sought  by  the  officers  in  whose  custody  he  was 
to  elicit  a  statement  from  him  as  to  the  facts  of  the  crime* 
to  be  used  against  him,  surrounded  by  hostile  influen(*es, 
and  with  the  fear  that  what  he  might  say  might  be  mis- 
construed, or  used  to  his  injury,  the  fact  that  the  defend- 
ant reserved  his  statement  until  some  future  time  is  far 
from  giving  countenance  to  the  idea  that  he  thereby  as- 
sented to  the  statement  which  had  been  read  in  his  hear- 
ing. So  far  from  giving  color  to  the  idea  of  assent,  it 
leather  conveys  to  an  unprejudiced  mind  the  idea  of  dis- 
sent and  the  intenticm  to  tell  the  true  facts  himself.  Per- 
haps the  weight  of  authority  in  this  country  is  with  those 
courts  which  hold  that  the  mere  fact  of  arrest  is  sufficient 
to  rendcT  a  statement  made  in  the  presence  of  the  prisoner, 
to  which  he  makes  no  reply,  incompetent  evidence,  for  the 
i-eason  that  no  assent  can  be  presumed  under  such  cir- 
(^umstances,  and  that  the  very  surroundings  of  the  accused 
in  such  case  are  such  as  to  render  it  entirely  proper  and 
natural  for  him  to  keep  silent  in  the  fear  of  misquota- 
tion or  misconstruction.  A  person  in  such  a  situation 
would  naturally  fear  that  the  worst  possible  interpreta- 
tion would  be  placed  upon  his  language;  that  the  mem- 
ories of  those  present  would  lean  to  statements  prejudicial 
to  his  interests,  and  that  an  officer  seeking  to  convict 
might  supply  through  zeal  any  defect  in  the  statement 
which  was  actually  made.  One  of  the  leading  cases  on  this 
subject  is  Commonwealth  v,  Kenney,  12  Met.  (Mass.)  235. 
The  facts  in  this  case  were  that  one  Russell  was  arrested 
for  robl)ery.  After  the  arrest  the  person  robbed  pointed  to 
the  defendant  and  said :  "That  man  has  stolen  my  money." 
To  this  tlie  defendant  made  no  reply.  In  the  opinion 
Chief  Justice  Shaw  savs  that  in  some  cases  where  a  decla- 
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ration  of  this  kind  is  made  in  one's  hearing,  and  he  makes 
no  reply,  it  may  be  a  tacit  admission  of  the  fact,  but  that 
this  depends  upon  certain  facts,  among  which  are  whether 
the  statement  is  made  under  such  circumstances  and  by 
such  p&rsons  as  naturally  to  call  for  a  reply  if  he  did 
not  intend  to  admit  it.  So,  if  he  is  restrained  by  fear,  by 
doubts  of  his  rights,  or  by  a  belief  that  his  security  will 
be  best  promoted  by  his  silence,  then  no  inference  of  as- 
sent can  be  drawn  from  his  silence.  And,  with  reference 
to  the  facts  in  the  case,  it  was  said  that  the  defendant 
''might  well  suppose  that  he  had  no  right  to  say  anything 
until  regularly  called  upon  to  answer."  This  rule  has 
been  followed  in  Massachusetts  in  Commonwealth  v. 
Walker y  13  Allen  (Mass.),  570;  Commonwealth  v.  Brailey^ 
134  Mass.  527.  See,  also,  Merriweather  v.  Commonwealth, 
118  Ky.  870,  82  S.  W.  592;  State  v.  Young,  99  Mo.  666, 
12  S.  W.  879 ;  State  v.  Howard,  102  Mo.  142,  14  S.  W. 
937;  State  v.  Weaver ,  57  la.  730.  A  contrary  doctrine 
seems  to  find  support  in  Kelley  v.  People,  55  N.  Y.  565, 
and  in  Murphy  v.  State,  36  Ohio  St.  628.  The  former 
case,  however,  has  been  somewhat  weakened  as  authority 
in  that  state  by  the  opinion  in  People  v.  Smith,  172  N. 
Y.  210,  in  which  it  is  said :  "Moreover,  he  was  at  the  time 
under  arrest  and  in  the  custody  of  an  officer,  and  might 
well  have  been  silent  without  its  being  r^arded  as  an 
acquiescence  in  any  act  proved  to  have  been  performed.'' 
And  in  the  latter  case  the  competency  of  the  evidence  is 
doubted,  but  was  admitted  upon  other  grounds. 

While  the  presumptions  are  against  the  theory  that 
the  silence  of  a  prisoner  gives  his  assent  to  statements 
made  in  his  presence  accusing  him  of  crime,  it  is  unneces- 
sary to  decide  in  this  case  that  in  no  event  and  under  no 
circumstances  can  a  tacit  admission  of  the  truth  of  a  state- 
ment made  against  him  in  his  presence  be  made  by  a  per- 
son under  arrest  charged  with  a  crime.  The  evidence 
shows  that  O'Hearn  did  not  remain  silent,  and  did  not 
•issent  either  directly  or  indirectly  to  the  truth  of  the 
statements  made  by  Angus  or  Warren.    Their  admission 
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in  evidence  therefore  was  erroneous,  and  in  the  case  of 
the  statement  of  Angus  it  was  of  such  a  nature  as  in  all 
probability  operated  to  the  prejudice  of  the  defendant. 

It  may  further  be  said  that,  if  such  a  practice  were 
permitted  as  the  introduction  in  evidence  of  a*  written 
statement  of  this  kind  as  original  evidence  where  the 
I>erson  making  the  statement  is  within  reach  and  can  be 
produced,  it  would  deprive  the  defendant  of  one  of  the 
most  valuable  rights  granted  to  him  by  the  constitution, 
namely,  the  right  "to  meet  the  witnesses  against  him  face 
to  face."  It  takes  away  from  him  the  keen  scalpel  of 
cross-examination,  the  power  to  dissect  and  lay  bare  the 
truth,  it  may  be,  from  amid  a  mass  of  falsehood.  If  an 
unscrupulous  wretch  should  make  a  false  statement  in 
writing,  and  if  the  accused  thought  it  necessary  or  ad- 
visable to  refrain  from  denying  it  while  under  arrest,  if 
this  practice  were  tolerated,  his  defense  would  be  made 
more  difficult,  and  false  swearers  might  find  an  easy 
method  of  perjuring  themselves. 

A  number  of  other  errors  are  assigned  aiid  have  been 
(*iscussed  in  the  briefs  and  oral  arguments.  It  seems 
that  on  the  Monday  after  the  shooting  the  defendants 
were  taken  by  police  officers  to  Lausten's  saloon,  and 
there,  in  the  presence  of  a  number  of  police  officers  and 
individuals  callcMl  in  for  the  purpose  of  listening  and 
])eing  made  witnesses,  Nelson  was  permitted  to  tell  and 
act  out  the  details  of  the  tragedy,  and  Angus  was  also 
called  upon  to  tell  his  story.  The  state  was  permitted  to 
show  at  the  trial  that  during  these  recitals  O'Hearn  with 
tlie  other  defendants  rolled  cigarettes  and  smoked  them, 
though  aft(a'wards  the  trial  judge  told  the  jury  to  disre- 
gard the  fact  of  cigarette  smoking;  and  a  number  of  wit- 
u(»sses  \v(n*e  pc^rmitted,  over  the  objection  of  the  defendant, 
to  recite  in  detail  before  the  jury  all  that  they  could  re- 
member of  what  was  said  by  Nelson  and  by  Angus  at  that 
time  and  place  in  O'Hearn's  presence.  We  are  of  the 
opinion  that  the  admission  of  this  evidence  was  improper 
for  the  reasons,  first,  that  the  circumstances  in  evidence 
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do  not  show  that  O'Hearn  assented  to  the  truth  of  the 
statements;  and,  second,  that  Nelson  had  already  t^tifi(»d 
in  the  ease  and  told  the  same  story  that  he  told  at  the 
saloon,  and  thus  an  undue  repetition  was  made  by  the  sev- 
eral witnesses  of  the  story  told  by  Nelson.  The  effect  of 
the  repeated  narration  of  Nelson's  story  must  necessarily 
have  been  to  induce  the  jury  to  attac»h  greater  weight  to 
it  than  to  that  of  O'Hearn,  told  by  himself  alone. 

Counsel  for  defendant  concede  that  O'Hearn  is  guilty 
of  murder  in  the  first  degree.  They  ask  that  the  case 
be  reversed,  and  that  this  court,  in  view  of  the  fact  that 
Nelson  and  Angus,  who  appear  to  have  been  co-conspira- 
tors and  eciually  guilty  with  him,  have  been  sentenced  to 
imprisonment  for  life,  impose  a  life  sentence  upon 
O'Hearn.  We  cannot,  however,  reverse  the  judgment  of 
the  district  court  and  still  reduce  the  sentence,  since  a 
reversal  of  the  judgment  carries  with  it  the  extinguish- 
ment of  the  sentence. 

The  verdict  in  so  far  as  it  responded  to  the  issues  of 
guilty  or  not  guilty  of  the  crime  of  murder  in  the  first 
degree  was  fully  justified,  but  in  view  of  the  evidence, 
which  shows  that  Nelson,  while  not  the  oldest  in  years, 
was  the  oldest  in  crime,  was  the  only  defendant  who  was 
acquainted  with  the  saloons  in  the  part  of  the  city  where 
the  crime  was  committed,  that  he  with  Angus  purchased 
the  revolver  with  which  the  fatal  shot  was  fired,  and  that 
he  was  apparently  the  ringleader,  and  considering  the 
further  fact  that  the  defendant  has  barelv  arrived  at  man's 
estate,  it  is  our  opinion  that  the  punishment  imposed, 
taking  all  the  circumstances  of  the  case  into  consideration, 
is  exc(*ssive.  Since  the  defendant  acknowledged  the  crime, 
the  judgment  of  the  district  court  is  affirmed,  but  the 
sentence  of  death  heretofore  pronounced  is  set  aside,  and 
the  judgment  and  sentence  of  the  court  is  that  the  defend- 
ant shall  be  imprisoned  in  the  state  penitentiary  during 

life. 

Judgment  accoudingly. 


n 
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Job  Warren  v.  State  op  Nebraska. 

Pdled  July  12,  1907.    No.  15,007. 

1.  Criminal  Law:  Jeopardy.  When  a  plea  of  former  Jeopardy  is  made 
by  reason  of  autrefois  acquit,  the  test  to  determine  the  identity 
of  the  two  offenses  is  whether  the  evidence  necessary  to  convict 
in  the  second  case  was  admissible  under  the  former  charge,  re- 
lated to  the  same  crime,  and  was  sufficient  to  have  warranted  a 
conviction  upon  the  former  charge.  If  such  a  condition  is  shown 
to  exist,  the  former  acquittal  is  a  bar  to  the  second  prosecution, 
but  otherwise  it  will  not  operate  to  prevent  prosecution  upon 
another  charge,  even  though  based  upon  acts  closely  related  in 
point  of  time. 

2. :    .    An  acquittal  of  the  defendant  upon  the  charge  of 

the  murder  of  one  Lausten,  held  not  to  be  a  bar  to  a  prosecution 
for  the  crime  of  robbery  of  Lausten  committed  at  or  about  the 
time  of  the  killing. 

Error  to  the  district  court  for  Douglas  county :  Abra- 
ham L.  Sutton,  Judge.    Affirmed:  Sentence  reduced. 

H.  B.  Fleharty  and  T.  8.  HolUster^  for  plaintiff  in  error. 

W.  r.  Thompson,  Attorney  General,  ana  Grant  G. 
Martin,  contra. 

Letton,  r. 

On  the  14th  day  of  February,  1906,  an  information  was 
filed  in  the  district  court  for  Douglas  county  cliarginjr 
Jay  O'Heam,  Raymond  Nelson,  Leo  Angus  and  Joe  War- 
ren with  robbery  upon  one  Nels  Lausten.  Joe  Warren 
was  separately  tried.  He  filed  a  plea  in  bar,  alleging  that 
at  the  February  term,  1906,  of  the  same  court,  an  infor- 
mation was  presented  against  him  for  the  same  offense, 
and  that  he  was  tried  thereon  and  acquitted.  The  plea 
sets  forth  at  length  the  information  upon  which  he  was 
tried.  This  information  charges  O'Hearn,  Nelson,  Angus 
and  Warren  with  tlio  murder  of  Lausten  in  the  attempt  to 
perpetrate    a    robb(*ry,    while    the    present    information 
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charges  the  same  persons  with  the  robbery  of  $18.70  in 
money  from  Lausten.  The  plea  further  alleges  that  all  of 
the  evidence  upon  the  trial  was  with  reference  to  the 
crime  of  murder,  and  is  necessarily  the  same  as  the  evi- 
dence to  be  adduced  in  the  case  at  bar,  and  the  defendant 
prayed  that  he  might  be  dismissed  from  the  proseint 
charge.  The  county  attorney  demurred  to  this  plea.  The 
court  sustained  the  demurrer,  and  the  defendant  was 
placed  upon  trial  and  convicted. 

The  principal  errors  alleged  depend  upon  the  question 
whether  the  crime  charged  against  the  defendant  of  mur- 
der in  the  attempt  to  perpetrate  a  robbery,  and  for  which 
he  was  tried,  is  the  identical  crime  which  is  charged  in 
the  present  case.  The  defendant  insists  that  the  acts  and 
circumstances  which  were  relied  upon  to  establish  the 
charge  of  murder  are  identically  the  same  acts  and  cir- 
cumstances which  are  relied  upon  in  this  case  to  establish 
the  charge  of  robbery;  that  it  is  the  same  transaction 
which  is  the  subject  of  the  charge ;  that  in  the  former  case 
the  intent  to  perpetrate  the  robbery  was  an  essential  ele- 
ment of  the  crime  charged,  and  that  the  acts  relied  upon 
to  show  the  intent  to  rob  in  the  first  case  are  those  relied 
upon  to  prove  the  robbery  in  the  present  case.  It  is 
further  contended  that  the  lesser  crime  of  robbery  is 
necessarily  involved  in  the  greater  crime  of  murder,  since 
the  deliberation  and  malice  necessary  to  make  the  killing 
murder  in  the  first  degree  are  presumed  from  the  fact  that 
the  defendant  was  engaged  in  the  perpretration  of  m 
robbery  at  the  time. 

An  examination  of  the  authorities  bearing  upon  th(» 
question  presented  shows  that  it  is  not  entirely  free  from 
doubt,  and  that  no  fixed  rule  or  principle  is  universally 
accepted,  and  no  fixed  and  uniform  criterion  established, 
whereby  to  determine  the  identity  of  causes.  The  Eng- 
lish rule  seems  to  be  plain  and  well  established  that, 
unless  the  former  indictment  was  such  that  the  prisoner 
might  have  been  convicted  under  it  by  proof  of  the  facts 
.st*t  up  in  the  second  indictment,  an  acquittal  on  the  first 
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indictment  cannot  be  a  bar  to  the  second.  2  East,  P.  C. 
(Eng.)  522.  But  the  American  courts  seem  in  some 
measure  to  have  departed  from  the  rule  or  test  laid  down 
by  the  English  courts  and  have  become  a  law  unto  them- 
selves. It  seems  to  be  settled  by  the  weight  of  authority, 
liowever,  that  where  the  second  transaction  is  for  a  crime 
which  is  but  another  degree  of  the  crime  for  which  the 
lii*st  prosecution  was  had,  the  previous  jeopardy  will 
(i)nstitute  a  bar.  A  man  cannot  be  tried  for  manslaughter 
when  he  has  previously  been  tried  for  murder  of  the 
same  person,  nor  vice  versa^  for  the  gist  of  the  charge  is 
the  same  in  both  cases,  namely,  the  unlawful  killing. 
The  degree  of  the  crime,  or,  in  other  words,  the  gravity  of 
the  punishment  which  may  be  inflicted,  depends  upon  the 
circumstauc<\s  surrounding  the  transaction,  which  may 
aggravate  or  mitigate  the  punishment  according  to  its 
lunnousness  or  the  degree  of  moral  turpitude  of  the  guilty 
party  in  its  commission.  Since  in  such  a  case  the  defend- 
ixiit  might  have  been  convicted  of  manslaughter  under  the 
charge  of  murder  in  the  first  degree,  the  identity  of  the 
criiue  is  clear,  and  as  to  such  a  state  of  facts  there  is  no 
conflict  in  the  authorities.  Where,  however,  the  same 
transaction  or  criminal  acts  may  constitute  more  than 
one  crime,  the  question  becomes  more  difficult.  .  If  a 
man  breaks  into  a  building  and  steals  from  the  person  of 
an  inmate  by  force  and  violence  or  by  putting  him  in 
fVar,  he  is  guilty  of  burglary  on  account  of  the  breaking, 
of  robbery  because  of  the  larceny  perpetrated  by  the 
assault  and  putting  in  fear,  and  of  simple  larceny  on 
arcount  of  the  taking  and  asportation  of  the  goods  or 
money.  In  such  a  case  a  man  may  be  indicted  for  th<* 
burglary,  for  breaking  and  entering  with  intent  to  steal, 
or  he  may  be  indicted  for  the  robbery,  or  for  the  simple 
larceny.  Since  these  are  crimes  which  differ  in  their  es- 
sential elements,  the  authorities  are  almost  uniform  that 
the  former  jeopardy  of  one  is  no  bar  to  a  prosecution  for 
the  other  (1  Bishop,  New  Criminal  Law,  sec.  1062),  al- 
though a  few  courts,  notably  North  Carolina  and  Georgia, 
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hold  to  the  contrary.  State  v.  Lewis ^  2  Hawks  (N.  Car.), 
98,  11  Am.  Dec.  741;  Roberts  d  Copenhaven  v.  State,  14 
Ga.  8,  58  Am.  Dec.  528.  See,  also,  State  v.  Colgate,  31 
Kan.  511.  The  rule  which  seems  to  be  best  supported  by  the 
authorities  is  that,  where  "the  same  facts  constitute  two 
or  more  offenses,  wherein  the  lesser  offense  is  not  neces- 
sarily involved  in  the  greater,  and  when  the  facts  necessary 
to  convict  on  a  second  prosecution  wouW  not  neces- 
sarily have  convicted  on  the  first,  then  the  first  prosecution 
wiU  not  be  a  bar  to  the  second,  although  the  offens(*s 
were  both  committed  at  the  same  time  and  by  the  same 
act.*^  State  v.  Elder,  65  Ind.  282;  Morey  v.  Common- 
wealth, 108  Mass.  433 ;  Wilson  v.  State,  24  Conn.  56 ;  State 
i\  Caddy,  15  S.  Dak.  167,  87  N.  W.  927;  State  v.  Magone. 
33  Or.  570,  56  Pac.  648;  State  v.  Martin,  76  Mo.  337. 
"A  test  almost  universally  applied  to  determine  the  iden- 
tity of  the  offenses  is  to  ascertain  the  identity,  in  charac- 
ter and  effect,  of  the  evidence  in  both  cases.  If  the  evi- 
dence which  is  necessary  to  support  the  second  indictment 
was  admissible  under  the  former,  related  to  the  same 
crime,  and  was  sufficient  if  believed  by  the  jury  to  have 
warranted  a  conviction  of  that  crime,  the  offenses  arc* 
identical,  and  a  plea  of  former  conviction  or  acquittal  is 
a  bar."    12  Cyc.  280,'  et  seq. 

The  rule  thus  deduced  seems  to  be  supi)orted  by  the 
authorities  generally,  and  this  test  seems  to  coincide  with 
those  laid  down  by  Mr.  Bishop  (1  Criminal  Law,  sec. 
1051).  Tried  by  this  standard,  and  assuming  as  true 
the  allegation  that  the  evidence  at  the  former  trial  was 
the  same  as  in  this  case,  has  the  defendant  been  placed  in 
jeopardy  under  the  same  charge?  The  charges  in  the  two 
informations  are  based  upon  different  statutory  provis- 
ions. The  evidence  as  to  the  transaction  was  the  same, 
but  in  ord»  to  convict  the  defendant  of  robbery  it  was 
entirely  unnecessary  to  show  that  Lausten  had  been  killed. 
If  the  evidence  had  shown  merely  that  he  was  threatened 
with  a  pistol,  and  that  while  so  threatened  the  money  was 
37 
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taken  from  his  possession  by  putting  him  in  fear,  it  would 
have  supported  a  conviction  of  the  present  charge,  while 
it  would  have  fallen  far  short  of  warranting  a  conviction 
of  the  crime  of  murder  in  the  attempt  to  perpetrate  a 
robbery.     The  defendant  might  have  been  convicted  of 
tlie  murder  of  Lausten  under  the  former  charge,  even  if 
fio  robbery  had  actually  been  committed,  or  he  might  have 
b(»on  convicted  of  robbery  in  this  case  without  any  proof 
of  the  death  of  Lausten.    The  charge  in  the  first  case  was 
not  that  Lausten  had  been  robbed  by  the  defendant;  the 
i-obbery  was  not  the  gist  of  the  oflfense,  but  the  attempt 
to  rob  was  merely  alleged  as  an  element  which  the  stat- 
ute seems  to  consider  as  presumably  showing  premedi- 
!;itiou  and  deliberation  in  the  commission  of  the  crime,  or, 
•atlior,  to  take  the  phice  pf  proof  of  such  elements.     The 
.  vidonce  is  clear  tliat  the  four  young  men  formed  the 
l(»sij::n  to  rob  Lausten,  that  they  proceeded  to  put  this 
design  into  execution,  and  that  in  the  attempt  to  carry  it 
out  that  at  least  two  of  them  committed  murder.     The 
jury  found  that  Warren  was  not  guilty  of  murd(?r.     It 
ai)pears  that  at  the  former  trial  Nelson,  the  main  witness 
for  the  prosecution,  testified  that  Warren  had  no  revolver 
on  the  night  of  the  murder,  while  in  this  case  he  testified 
that  he  did  have  one.    In  all  probability  the  jury  on  that 
trial  wcTe  of  the  opinion  that  he  was  not  guilty  of  par- 
ticipation in  the  murder,  since  he  was  not  in  the  saloon 
that  night,  and  was  not  armed.     They  might  have  well 
believed  at  the  same  time  that  he  was  guilty  of  the  rob- 
bery, since  he  went  to  the  locality  with  the  guilty  partici- 
pants in  that  act,  and  with  the  intention  and  design  to 
rob.     If  they  had  so  believed,  they  could  not  have  con- 
victed him  of  robbery  under  that  information,  and  hence 
were  compelled  to  acquit.     The  evidence  relied  upon  to 
convict  in  this  case  was  not  sufficient  to  convict  in  that, 
since  it  lacked  the  further  proof  necessary  to  convict  of 
murder.     The  charges  were  not  identical,  and  the  evi- 
dence necessary  for  conviction  in  this  case,  while  admis- 
sible in  the  former  to  show  intent,  would  not  be  sufficient 
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to  convict.  As  has  been  aptly  stated  in  Stale  v.  Stewart, 
11  Or.  52:  "The  test  is  not  whether  the  defendant  has 
already  been  tried  for  the  same  act,  but  whether  he  has 
been  put  in  jeopardy  for  the  same  oifense."  State  i\ 
Innes,  53  Me.  536;  Sharp  v.  State ^  61  Neb.  187;  Price 
V.  State,  19  Ohio  423;  State  v.  Helveston,  38  La.  Ann. 
314.  In  the  latter  case  it  was  held  that  a  plea  in  bar  is 
not  good  to  defeat  a  charge  of  assault  with  a  dangerous 
weapon  with  an  intent  to  kill  and  murder,  where  it  ap- 
peared that  the  previous  trial  had  been  on  the  charge  of 
robbery,  although  at  the  same  time  and  on  the  same  per- 
son, and  it  was  said  that  in  order  to  support  the  plea 
"the  accused  must  show  that  the  previous  trial  which  he 
sets  up  in  bar  was  precisely  for  the  same  offense  which 
had  been  charged  in  the  subsequent  proceedings,  and 
that  the  same  proof  would  be  sufficient  to  establish 
either  of  the  charges  for  which  he  is  put  on  his  trial." 
To  the  same  effect  is  People  v.  Bentley^  77  Cal.  7,  11  Am. 
St.  Kep.  225. 

The  essential  elements  necessary  to  constitute  the  crime 
of  murder  and  those  necessary  to  the  crime  of  robbery 
are  entirely  different.  In  proving  the  commission  of  mur- 
der, under  some  circumstances  it  may  be  necessary  to 
show  an  attempt  to  rob  or  an  actual  robbery,  but,  in  prov- 
ing a  robbery,  it  can  never  be  important  or  necessary  to 
show"  the  murder  of  the  person  assaulted!  The  same  proof 
is  not  required  in  both  cases,  and  the  crimes  are  dissimi- 
lar, except  that  in  both  an  assault  is  an  essential  element. 
Tested  by  every  accepted  rule,  there  is  no  identity  be- 
tween the  former  charge  upon  which  the  defendant  was 
tried  and  the  charge  upon  which  he  was  convicted.  The 
evidence  is  clear  that  he  was  a  participant  in  the  design  to 
rob,  even  though  he  was  not  present  in  the  saloon  at  th(» 
time  the  money  was  taken. 

Under  the  testimony  in  the  case,  we  find  it  unnecessary 
to  consider  the  other  errors  alleged,  since  none  of  them  ap- 
pear to  hav(i  been  prejudicial  to  the  defendant. 

It  would  seem  that  the  punishment  inflicted,  consider- 
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ing  the  fact  that  Warren  only  made  the  acquaintance  of 
Nelson,  who  appears  to  have  suggested  the  robbery,  the 
same  day,  that  he  was  not  in  the  saloon  when  the  robbery 
was  committed,  and  was  in  all  probability  unarmed,  and 
taking  into  consideration  the  fact  of  his  youth,  is  exces- 
8iye,  and  we  are  inclined  to  think  the  fact  of  the  killing 
of  Lausten  by  the  other  defendants  must  haye  uncon- 
Si'iously  influenced  the  court  in  imposing  a  heayier  sen- 
tence than  otherwise  would  have  been  pronounced.  We 
consider  a  sentence  of  fifteen  years  excessive,  and  that  a 
seut-ence  of  ten  years  will  better  subserve  the  ends  of 
justice. 

The  judgment  of  the  district  court  is  aflb-med,  but  sai- 

tenee  reduced  to  ten  years. 

Judgment  accordingly. 


State,  bx  rbl.  John  P.  Crocker,  v.  George  C;  Junkin, 

Secretary  of  State. 

Piled  July  12,  1907.    No.  15,171. 

1.  Statutes:  Joubnals  of  Ljsgisi^tube:  Sboondaby  Byidence.  Where 
the  evidence  furnished  by  the  Journals  of  the  legislature  is  am- 
biguous or  contradictory  as  to  the  actual  time  of  its  final  ad- 
journment, so  that  it  is  impossible  to  tell  with  certainty  by  an 
examination  thereof  upon  what  day  the  legislature  adjourned 
9ine  die,  recourse  may  be  had  to  other  competent  evidence  to 
show  the  actual  fact  and  to  supply  the  evidence  which  the 
journals  fail  to  set  forth. 

2. :  Approval  of  Governor.  The  governor,  as  respects  ap- 
proval or  veto  of  bills,  acts  as  a  part  of  the  lawmaking  power, 
and  may  approve  or  reject  within  the  time  limited  by  the  con- 
stitution, as  long  as  bills  remain  in  his  possession  and  under  his 
control. 

3. :  The  agreement  of  the  secretary  of  state  to  con- 
sider a  bill  which  the  governor  desired  to  file  in  his  office  with 
his  objections  thereto  as  having  been  filed,  and  the  indorsement 
thereafter  of  the  date  of  such  consent  as  the  date  of  the  filing, 
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will  not  take  the  place  of  the  actual  filing,  it  the  bill  remains  in 
the  governor's  possession,  subject  in  all  respects  to  his  control 
and  within  his  power  to  approve  or  reject 

4. :  Journals  of  Leqisiature:  Secojnoabt  Evidengk.  Legisla- 
tive journals  examined,  and  held  so  ambiguous  and  contradictory 
as  to  the  time  the  legislature  adjourned  sine  die  as  to  permit 
evidence  aliunde  to  supply  the  facts. 

Original  application  for  a  writ  of  m^andamus  to  compel 
r(*8pondent,  as  secretary  of  state,  to  authenticate  a  certain 
act  of  the  legislature.     Writ  denied. 

H.  M.  Sinclair^  W.  D.  Oldham  and  T.  F.  Earner ^  for 
relator. 

JB".  J.  DobbSy  for  intervener. 

W.  T.  Thompson^  Attorney  Oeneral,  and  Grant  G.  Mar- 
tin^  for  respondent. 

F.  O.  Earner^  amicus  curuB. 

Lbtton,  J. 

This  is  an  application  for  a  writ  of  mandamus  to  com- 
pel Gteorge  C.  Junkin,  secretary  of  state,  to  authenticate 
a  certain  act  passed  at  the  1907  session  of  the  legislature, 
entitled  "A  bill  for  an  act  to  appropriate  f85,000  to  erect 
and  equip  the  north  and  south  wings  of  the  main  building 
for  the  state  normal  school  located  at  Kearney,  Nebraska.'* 
The  petition  alleges  that  the  act  was  passed  on  the  3d  day 
of  April,  1907,  that  it  was  enrolled  and  duly  signed  while 
the  legislature  was  still  in  session  and  capable  of  trans- 
acting business  by  the  speaker  of  the  house  of  representa- 
tives and  president  of  the  senate  in  the  presence  of  the 
respective  bodies  over  which  each  presided,  and  was  pre- 
sented to  the  governor  of  the  state  of  Nebraska  for  his 
approval  on  the  4th  day  of  April,  1907,  at  the  hour  of 
11 :  15  A.  M. ;  that  the  legislature  adjourned  sine  die  at  12 
oVlock  noon  of  said  day,  as  shown  by  the  journals  of  the 
resx)ective  branches  of  such  body;  that  the  governor  did 
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not  approve  the  bill  nor  did  he  file  it  with  his  olijoctiona 
thereto  in  the  office  of  the  secretary  of  state  within  five 
days  after  the*  adjournment  of  the  legislature;  that  by  rea- 
son of  the  premises  the  enactment  became  a  valid  law  of 
the  state,  and  that  the  respondent  refuses  to  authenticate 
the  bill  by  his  signature  thereon,  as  it  is  his  duty  to  do. 

The  respondent  admits  the  passage  and  signature  of  th(» 
bill  as  alleged  in  the  petition.  He  denies  it  was  presented 
to  the  governor  for  his  approval  at  the  hour  of  11 :  15  A.  M. 
on  the  4th  day  of  April,  and  alleges  that  it  was  not  pre- 
sented to  or  received'  by  the  governor  until  the  hour  of 
2:45  P.  M.  on  said  day.  He  admits  that  the  journals 
of  the  Thirtieth  session  of  the  legislature  show  the  ses- 
sion to  have  adjourned  on  the  4th  day  of  April,  but  alleges 
>hat  the  s(»ssion  did  not  in  fact  adjourn  until  about  4 
o'clock  P.  M.  of  April  6.  He  avers  that  house  roll  No. 
1 12  was  fil(»d  in  the  office  of  the  secretary  of  state  on  the 
10th  day  of  April,  1907,  as  shown  by  the  indorsement 
thereon,  within  five  days  after  the  presentation  of  the  bill 
lo  the  governor  and  within  five  days  after  the  adjournment 
of  the  legislature,  and  admits  that  he  refuses  to  authenti- 
cate the  bill.  Ed  S.  ^filler  intervened  in  the  case,  and 
alleges  substantially  the  same  facts  with  reference  to  the 
passage  and  approval  of  house  roll  Ko  381,  "A  bill  for 
an  act  authorizing  the  construction  and  furnishing  of  an 
additional  fire-proof  building  at  the  institute  for  feeble 
minded  youths  located  near  Beatrice,  Nebraska,  making 
an  appropriation  therefor  and  providing  for  the  expendi- 
ture of  such  appropriation." 

There  is  but  little  dispute  as  to  the  facts  in  the  case. 
Since  the  history  of  both  acts  is  alike,  we  shall  consider 
that  of  house  roll  No.  112.  The  act  in  question  was 
passed  and  signed  by  the  respective  presiding  officers  of 
the  two  houses  before  noon  on  Thursday,  the  4th  day  of 
April,  1907.  It  was  presented  to  the  governor  the  same 
day.  He  retained  it  without  taking  action  thereupon 
until  the  night  of  Wednesday,  the  10th  day  of  April,  when 
he  caused  to  be  prepared  the  following  message  to  the 
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secretary  of  state:  "April  10,  1907.  To  the  Honorable, 
The  Se(Tetary  of  State,  Lincoln,  Nebraska.  Sir:  House 
roll  No.  112  is  respectfully  delivered  to  you  Avithout  my 
approval.  This  is  an  act  appropriating  f85,000  to  erect 
two  wings  to  the  Kearney  normal  school.  The  appropri- 
ations for  the  coming  biennium  must  be  kept  safely  within 
the  state's  income.  In  my  judgment  the  necessities  of  this 
institution  and  the  present  condition  of  our  finances  do 
not  warrant  this  expenditure.  George  Lawson  Sheldon, 
(Governor.''  About  11  o'clock  P.  M.  of  that  day,  after  hav- 
ing  prepared  and  signed  this  veto  measure,  the  governor 
directed  his  chief  clerk  to  go  to  the  office  of  the  secretary 
of  state,  and  find  out  if  any  one  was  ther(e  who  could  re- 
ceipt for  this  bill,  together  with  others  that  he  desired 
to  deposit.  The  clerk  found  no  one  at  the  office  to  receive* 
the  bills,  the  door  being  locked.  At  the  request  of  tlu* 
governor  he  then  called  the  secretary  of  state  to  the  tele- 
phone at  his  home.  The  governor  then  informed  that  offi- 
cer that  he  had  vetoed  house  roll  No.  112,  and  several 
other  bills,  specifying  the  numbers  of  the  bills,  and  said 
that  lie  wished  to  deliver  them  to  him  before  12  o'clock 
that  night,  and  asked  if  he  would  come  down  and  receive 
the  bills.  Mr.  Junkin  told  him,  if  it  was  necessary,  he 
would  do  so,  that  he  preferred  to  have  the  bills  delivered 
in  the  morning,  but  was  willing  to  accept  them  and  con- 
sider them  in  his  possession  that  night.  The  office  of  Uiv 
secretary  of  state  was  closed  about  5  o'clock  in  the  after- 
noon, and  remained  closed  until  the  next  morning.  Tlu^ 
secretary  of  state  received  actual  possession  of  the  bills 
upon  April  11,  in  the  afternoon,  which  he  indorsed  as  re- 
ceived April  10.  It  is  further  shown  by  parol  testimony 
that  the  legislature  continued  in  session,  transacting  busi- 
ness, during  the  afternoon  of  April-  4,  all  of  April  5,  and 
until  the  afternoon  of  April  6,  when  it  finally  adjourned 
nine  die.  The  journals  of  both  houses  show  that  upon 
April  2  a  joint  resolution  was  adopted  to  adjourn  at  noon 
on  April  4,  and  the  last  day's  proceedings  for  the  most 
part  bear  the  date  of  April  4. 
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The  relator  contends  that  the  journals  of  the  legislature 
show  that  it  adjourned  sine  rfte  April  4,  1907,  at  noon; 
that  the  testimony  of  the  secretary  of  state  shows  that 
house  roll  No.  112  was  not  delivered  to  him  until  the  after- 
noon of  April  11,  more  than  five  days,  excluding  Sunday, 
from  that  adjaurnment ;  and  that  consequently  it  became 
a  law  without  the  governor's  approval  at  the  expiration  of 
the  5th  day  from  the  final  adjournment,  which  was  April 
10 ;  that  the  record  of  the  legislature  made  by  its  journals 
imputes  absolute  verity,  and  cannot  be  contradicted  by 
parol  testimony;  that  the  indorsement  of  the  date  of 
receipt  by  the  secretary  of  state  upon  the  bill  as  April 
10,  1907,  is  not  of  such  weight  and  dignity  as  a  record 
that  it  cannot  be  impeached;  and  that,  since  it  is  shown 
clearly  that  the  actual  possession  of  the  bill  was  retained 
by  the  governor  until  longer  than  the  constitutional  period, 
the  bill  became  a  law  without  his  signature. 

Section  15,  art.  5  of  the  constitution,  provides :  "Every 
bill  passed  by  the  legislature,  before  it  becomes  a  law,  and 
every  order,  resolution  or  vote  to  which  the  concurrence 
of  both  houses  may  be  necessary  (except  on  questions  of 
adjournment),  shall  be  presented  to  the  governor.  If  he 
approve  he  shall  sign  it,  and  thereupon  it  shall  become  a 
law;  but  if  he  do  not  approve,  he  shall  return  it,  with 
his  objections,  to  the  house  in  which  it  shall  have  origi- 
nated, which  house  shall  enter  the  objections  at  large  upon 
its  journal,  and  proceed  to  reconsider  the  bill.  If  then 
three-fifths  of  the  members  elected  agree  to  pass  the  same, 
it  shall  be  sent,  together  with  the  objections,  to  the  other 
house,  by  which  it  shall  likewise  be  reconsidered;  and  if 
approved  by  three-fifths  of  the  members  elected  to  that 
house,  it  shall  become  a  law,  notwithstanding  the  objec- 
tions of  the  governor.  •  In  all  such  cases,  the  vote  of  each 
house  shall  be  determined  by  yeas  and  nays,  to  be  entered 
upon  the  journal.  Any  bill  which  shall  not  be  returned 
by  the  governor  within  five  days  (Sunday  excepted),  after 
it  shall  have  been  presented  to  him,  shall  become  a  law  in 
like  manner  as  if  he  had  signed  it;  unless  the  legislature 
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by  their  adjournment  prevent  its  return;  in  which  case 
it  shall  be  filed,  with  his  objections,  in  the  offi(*e  of  the  sec- 
retary of  state  w^ithin  five  days  after  such  adjournnieut,  or 
l)econie  a  law.  The  governor  may  disapprove  any  item  or 
items  of  appropriation  contained  in  bills  passed  by  the 
legislature,  and  the  item  or  items  so  disapproved  shall  bt^ 
stricken  therefrom,  unless  repassed  in  the  manner  herein 
pri^scribed  in  cases  of  disappix>val  of  bills."  The  legisla- 
ture by  its  adjournment  prevented  the  return  of  the  bill 
to  that  body  by  the  governor  witliin  five  days  after  it  was 
presented  to  him.  It  was  necessary  therefore  that  it  should 
be  filed  with  his  objections  in  the  office  of  the  secretary  of 
state  within  five  days  after  such  adjournment,  in  order  to 
give  the  veto  effect. 

The  questions  to  determine  are :  First,  whether  the  fail- 
ure of  the  governor  on  April  10,  the  fifth  day  (Sunday  ex- 
cepted) from  the  adjournment  as  shown  by  the  record,  on 
account  of  the  absence  of  the  secretary  of  state  from  his 
office,  actually  to  file  the  same  in  that  office  with  his  ob- 
jections, the  acceptance  by  the  officer  of  a  fictitious  or  con- 
structive delivery,  and  th(»  indorsement  of  the  date  of 
such  constructive  delivery  upon  the  bill,  constituted  a 
filing  in  the  office  of  the  secretary  of  state;  second, 
whether  the  legislature  adjourned  at  noon  upon  the  4th 
day  of  April,  or  upon  the  afternotm  of  the  6th  day  of 
April.  If  parol  evidence  can  be  received  to  show  the  date 
of  actual  adjournment,  which  was  upon  April  6,  the  bill 
was  actually  filed  in  the  office  of  the  secretary  of  state 
within  the  constitutional  period  fixed  for  the  veto  to 
become  effective. 

1.  We  are  of  the  opinion  that  the  failure  of  the  secre- 
tary of  state  to  receive  possession  of  the  bill  upon  the 
10th  day  of  April,  his  agi*eement  to  consider  the  same  as 
having  been  filed  that  day,  and  his  indorsement  showing 
the  receipt  of  the  same  as  of  that  date,  cannot  take  the 
place  of  the  actual  filing  of  the  bill  with  the  governor's 
objections  within  the  time  limite<l  by  the  constitution. 
The  governor,  in  so  far  as  the  function  of  approval  or 
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disapproval  of  bills  is  concerned,  is  a  part  of  the  lawmak- 
ing body.  Fowler  v.  Peirce,  2  Cal.  165.  His  rights  and 
his  duties  with  res])^ct  to  such  functions  are  positively 
and  clearly  limited  by  the  foregoing  constitutional  i>ro- 
visions.  As  long  as  the  bill  remained  in  his  possession  it 
was  subject  to  his  action.  It  was  still  within  his  power 
aftw  he  had  notified  the  secretary  of  state  by  telephone 
that  he  had  vetoed  the  bill,  and  before  the  bill  with  the 
accompanying  veto  was  filed  in  the  office  of  the  secretary 
of  state,  to  change  his  views  as  to  the  propriety  of  such 
l^islation  and  to  affix  his  approval  to  the  measure.  In 
such  case  we  think  there  would  be  no  question  but  that 
the  act  would  become  effective.  So  long  as  he  was  free  to 
change  his  views,  and  to  make  such  change  effective  by 
his  approval,  the  bill  waa  still  susceptible  to  the  exercise 
of  the  lawmaking  power,  and,  until,  by  his  voluntary 
action,  the  governor  had  put  it  beyond  his  power  in  any 
manner  to  affect  the  measure,  he  was  still  in  as  full  and 
actual  control  of  it  as  if  he  had  never  signed  the  veto 
message  or  notified  the  secretary  that  he  desired  to 
file  it  in  his  office.  People  v.  Hatch,  19  III.  283;  Ear- 
pending  v.  Eaight,  39  Cal.  189.  We  think  the  inteotlon 
to  file  the  bill  with  his  objections  cannot  take  the  place  of 
actual  filing,  as  long  aa  the  governor  retained  actual  con- 
trol and  disposition  over  the  document.  We  are  also  of 
the  opinion  that  the  indorsement  of  the  secretary  of  state 
of  the  time  of  the  receipt  of  the  bill,  while  prima  fa/ne 
evidence,  is  subject  to  rebuttal  to  show  the  actual  fact. 
It  may  be  suggested  that,  if  the  secretary  of  state  could, 
by  the  mere  locking  of  his  office  door  and  refusal  to  re- 
ceive a  bill,  put  it  out  of  the  power  of  the  governor  to 
file  the  same,  he  might  effectually  deprive  that  officer  of 
the  veto  power  conferred  upon  him  by  the  constitution,  but 
tliifi  does  not  necessarily  follow.  Since  the  contingency 
may  never  arise,  it  is  unnecessary  to  point  out  a  method  of 
actiouj  but  some  means  certainly  could  be  found  for  the 
governor,  in  the  endeavor  to  carry  out  the  constitutional 
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requirement,  to  put  the  measure  beyond  his  control  and 
within  that  of  the  secretary  of  state. 

2.  Can  we  look  beyond  the  legislative  journals  to  as- 
certain at  what  time  the  actual  adjournment  of  the 
legislature  took  place?  We  have  held  repeatedly  that  the 
enrolled  bills  and  the  journals  of  the  two  houses  are 
the  only  competent  evidence  relative  to  the  enactment 
of  laws.  State  v.  Abbott,  59  Neb.  106;  Webster  v.  City 
of  Hastings,  59  Neb.  563 ;  In  re  Granger,  56  Neb.  260.  We 
have  also  held  that,  when  the  legislative  journals  are  de- 
fective, mutilated  or  incomplete,  a  missing  portion  of  the 
record  may  be  shown  by  evidence  aliunde.  State  v.  Frank, 
60  Neb.  327.  The  doctrine  which  these  cases  declare  is  sub- 
stantially that,  when  a  fact  is  plainly  shown  to  exist  by 
the  legislative  journals,  that  fact  is  unimpeachable  by 
other  evidence.  In  State  v.  Frank^  supra,  the  journals 
were  defective  and  incomplete,  and  it  is  said  by  Sullivax,- 
J.,  in  the  opinion :  "When  the  journals  are  defective,  muti- 
lated or  incomplete,  their  silence  should  not,  as  against 
the  enrolled  bill,  be  taken  as  evidence  that  the  yeas  and 
nays  were  not  recorded  as  required  by  the  constitution. 
The  condition  of  the  house  journal,  as  a  record  of  legis- 
lative action  upon  house  roll  No.  251,  does  not  justify  us 
in  accepting  it  as  an  unimpeachable  witness."  It  is  a 
settled  rule  in  this  court  that  the  court  will  take  judicial 
notice  of  the  contents  of  the  legislative  journals,  and,  in 
view  of  the  importance  of  this  case,  we  have  examined  the 
original  senate  and  house  journals  of  the  legislature  of 
1907  deposited  with  the  secretary  of  state.  An  examina- 
tion of  the  original  journals  shows  several  hundred  pages 
of  matter  containing  resolutions  offered  and  the  vote 
upon  the  same,  the  passage  of  bills  with  the  yea  and  nay 
vote  thereon,  reports  of  various  committees,  the  contents 
of  messages  from  the  governor  and  from  one  house  to 
the  other,  announcements  by  the  respective  presiding  offi- 
cers as  to  the  signing  of  certain  bills,  together  with  much 
other  miscellaneous  matter.  Most  of  the  papers  appar- 
ently forming  the  pages  covering  the  last  day^s  proceed- 
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ings  are  dated  April  4.  The  house  journal,  however, 
under  date  of  April  5,  shows  that  the  joint  committee  on 
engrossed  and  enrolled  bills,  at  9  o'clock  P.  M.  of  that 
day,  presented  to  the  governor  for  his  approval  and  signa- 
ture senate  file  No.  47,  with  twelve  other  bills,  and  another 
report  of  the  same  committee  shows  that,  at  3 :  15  o'clock 
of  that  day,  house  rolls  Nos.  293,  346,  396,  429  and  188 
were  presented  to  the  governor.  Under  date  of  April  6, 
the  journal  shows  that  the  joint  committee  on  engrosst»d 
and  enrolled  bills  reported  that,  at  2  o'clock  of  said  day, 
tliey  had  presented  to  the  governor  house  rolls  Nos.  90. 
91,  92,  147  and  161.  The  original  senate  journal,  undcT 
a  date  line  in  which  April  "5th"  is  erased  and  "4th-' 
written  in,  shows  that  25  bills  were  presented  to  the 
governor  by  the  joint  committee  that  day,  and,  under  a 
similarly  changed  date  line,  the  senate  journal  shows  that 
the  joint  committee  on  engrossed  and  enrolled  bills  re- 
port that,  at  11 :  20  A.  M.  of  that  day,  it  had  presented  to 
the  governor  house  rolls  Nos.  293,  346,  429  and  188.  Tho 
hour  mark  3 :  15  is  scratched  out,  and  11 :  20  apparently 
inserted  on  this  page.  These  are  the  identical  bills  which 
the  journal  of  the  house  shows  were  presented  to  the 
<j:overnor  at  3: 15  o'clock  of  April  5.  The  senate  journal 
also  shows,  under  a  similarly  changed  date  line,  that  the 
same  committee  presented  to  the  governor,  at  9  o'clock 
P.  M.,  senate  file  No.  47,  with  twelve  other  bills,  which 
are  shown  by  the  house  journal  to  have  been  presented 
by  that  committee  at  9  o'clock  P.  M.,  on  April  5.  The 
datf^s  of  certain  reports  made  by  the  committee  on  ac- 
counts and  expenditures  are  also  changed  from  April 
5  to  April  4.  Under  date  of  April  6,  changed  to  April 
4,  the  senate  journal  shows  that  the  committee  on  en- 
grossed and  enrolled  bills  presented  to  the  governor,  at 
It :  40  A.  M.,  house  rolls  Nos.  90,  91,  92,  et  seq.^  being  the 
same  bills  which  are  shown  by  the  house  journal  to  have 
bi*on  presented  to  the  governor  upon  April  6,  at  2  o'clock, 
by  the  same  committee.  The  majority  of  the  pages  bear 
the  date  lino  of  April  4,  but  the  fact  that  the  journals  of 
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the  house  and  the  senate  contradict  each  other  as  to  the 
day  and  hour  with  reference  to  the  time  that  bills  were 
presented  to  the  governor,  and  the  further  fact  that  cer- 
tain proceedings  seem  to  have  been  had  upon  the  5th  and 
6th  days  of  April,  as  shown  by  the  house  journal,  and 
that  dates  in  the  senate  journal  appear  to  have  been 
changed  from  the  5th  and  6th  to  the  4th  day  of  April, 
render  the  evidence  of  the  journals  contradictory,  ambigu- 
ous and  defective.  It  is  shown  by  the  record  kept  by  the 
secretary  of  the  governor,  which  has  been  introduced  in 
evidence,  that  upon  April  5,  1907,  at  9  o'clock  P.  M.,  the 
governor  received  from  the  chairman  of  the  committee  on 
engrossed  and  enrolled  bills  senate  file  No.  47,  and  the 
other  twelve  senate  files,  which  the  house  journal  shows 
were  delivered  to  him  at  that  time,  and  which  the  senate 
journal  apparently  showed  were  delivered  to  him  at  that 
time,  before  the  date  was  changed.  The  governor's  record 
also  coincides  with  that  of  the  house  journal  in  showing 
that  upon  April  5,  at  3 :  15  P.  M.,  the  governcn*  received 
house  rolls  Nos.  293,  346,  429  and  188.  Both  the  house 
journal  and  the  governor's  record  show  that,  at  2  o'clock 
P.  M.  upon  April  6  the  governor  received  house  rolls  Nos. 
90,  91,  92,  147,  et  seq.,  which  the  senate  journal  shows 
were  presented  to  him  by  the  committee  under  date  of 
April  6,  changed  to  April  4,  at  11:40  A.  M.  The  testi- 
mony of  the  clerk  of  the  house  and  the  secretary  of  the 
sehate  shows  conclusively  that  no  final  adjournment  was 
actually  had  until  the  afternoon  of  April  6.  Indeed,  it 
seems  to  be  conceded  that,  pursuant  to  an  ancient  custom, 
more  honored  in  the  breach  than  in  the  observance,  the 
legislative  clocks  were  stopped  at  12  o'clock  noon  upon 
April  4  in  an  attempt  to  carry  out  the  fiction  of  adjourn- 
ment  at  the  date  previously  determined  upon,  although 
both  houses  continued  in  actual  session  for  more  than 
48  hours  thereafter. 

In  the  two  opinions  written  respectively  by  Sui.uvan, 
J.,  and  NoRVAL,  0.  J.,  in  State  v.  Frank.  60  Neb.  327,  and 
61  Neb.  679,  the  manner  of  keeping  the  journals  of  the 
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legislature  as  practiced  in  this  state  was  severely  criti- 
cised, and  it  is  said:  "A  system  better  calculated  to  facili- 
tate mistakes,  or  the  loss,  through  either  design  or  care- 
lessness, of  portions  of  the  journal,  could  not  well  have 
been  adopted"  (61  Neb.  679).  If  we  should  follow^  the 
opinion  of  the  supreme  court  of  Alabama  in  Montgomery 
Beer  Bottling  Works  v.  Gaston,  126  Ala.  425,  51  L.  R. 
A.  396,  we  would  hold  that  the  bundle  of  memoranda, 
records  of  votes,  reports  of  committees,  etc.,  tied  together 
and  deposited  In  the  office  of  tlie  secretary  of  state,  do 
not  in  fact  constitute  the  legislative  journals.  We  are 
not  prepared  to  go  to  this  extent,  however,  but  desire  at 
this  time  to  again  express  our  views  as  to  the  umnner 
which  the  legislature  has  provided  for  keeping  such  an 
important  record  as  the  journal  of  its  proceedings.  If 
better  means  were  provided  and  closer  attention  were  paid 
by  each  member  of  the  legislature  to  the  making  up  of  an 
accurate  record  of  each  day's  business,  much  of  the  uncer- 
tainty as  to  the  validity  of  our  legislation  would  be  done 
awav  with.  The  case  here  is  not  one  in  which  we  have  the 
presumptive  evidence  of  regularity  furnished  by  a  pro]>erly 
enrolled  bill,  authenticated  by  the  signatures  of  the  pre- 
siding officers  of  the  house  and  senate,  upon  one  side, 
and  a  defective  rei^rd  on  the  other.  In  such  case  there 
exists,  or  should  exist,  two  records,  the  authenticated 
bill  and  the  journals,  and  the  evidence  furnished  by  the 
presence  in  the  proper  archives  of  the  enrolled  bill  in 
proper  form  furnishes  all  evidence  needed  to  prove  its 
passage  as  against  incomplete  or  defective  journals. 
Here,  however,  it  is  the  existence  of  a  fact  of  which  the 
journals  should  furnish  the  only  evidence  which  is  in 
controversy,  and  the  evidence  of  which  we  must  look  to 
the  journals  in  the  first  place  to  supply.  It  is  im])ossible 
to  tell  with  any  certainty  from  the  legislative  record,  as 
preserved  in  the  office  of  the  secretary  of  state,  at  what 
time  the  legislature  of  1907  ceased  the  transaction  of  busi- 
ness. A  legislative  record  is  like  any  other  record,  and, 
when  it  is  mutilated  or  ambiguous  and  contradictory,  the 
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best  evidence  obtainable  may  be  received,  not  to  impeach  it 
and  make  a  new  record,  but  to  establish  what  was  the 
actual  fact.  The  journals  of  the  legislature  are  confused, 
contradictory,  uncertain  and  ambiguous  in  their  recitals 
of  what  actually  took  place  upon  the  4th,  5th,  and  6th 
days  of  April,  and  we  are  therefore  at  liberty  to  resort  to 
other  evidence;  and,  since  such  evidence  shows  conclu- 
sively that  the  legislature  did  not  adjourn  until  April  6, 
and  since  the  bills  were  actually  filed  with  the  governor's 
objections  in  the  office  of  the  secretary  of  state  upon  the 
11th  day  of  April,  1907,  they  were  so  filed  within  the  five 
days  limited  by  the  constitution,  and  never  became  oper- 
ative. 

Aside  from  these  considerations,  it  may  be  questioned 
whether  in  any  event  the  legislature,  by  the  simple  ex- 
'  pedient  of  stopping  the  hands  of  the  clock  while  it  still 
continued  to  transact  business,  could  deprive  the  gover- 
nor, and  through  him  the  people  of  the  state,  of  the  safe- 
guard against  hasty  and  illconsidered  legislation  pro- 
vided by  the  time  given  after  final  adjournment  for  the 
consideration  and  filing  of  bills,  with  the  governor's  ob- 
jections thereto,  in  the  office  of  the  secretary  of  state. 
The  governor  is  a  part  of  the  law  making  machinery,  as 
well  as  the  house  and  senate,  and  his  right  to  exercise  the 
duties  imposed  upon  him  in  a  proper  and  orderly  manner, 
and  with  the  time  for  deliberation  conferred  upon  him  by 
the  constitution,  cannot  be  curtailed  by  the  action  of  a 
co-ordinate  branch  of  the  lawmaking  power.  The  people 
of  the  state  are  entitled  to  the  benefit  of  the  deliberate 
judgment  of  the  executive  upon  the  expediency  and 
necessity  of  proposed  laws  and  appropriations,  and  it 
cannot  he  taken  away  by  a  mere  sham.  To  allow  this 
to  be  done  would  be  to  say  that  the  wise  provision  of  the 
fundamental  law  could  '  ^  nullified  by  a  device  so  hollow 
and  transparent  as  to  be  ridiculous — ^to  prefer  the  shadow 
-to  the  substance,  and  a  falsehood  to  the  truth. 

The  respondent  is  jii  tified  in  refusing  to  certify  the 

bills,  and  the  writ  prayed  for  is  refused. 

Writ  denied. 
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Chris  Jbnsbn,  appellee,  v.  Prank  Show  alter,  appel- 
lant. 

FnJED  July  12,  1907.     No.  11,734. 

1.  Easements:    Pbebcription.    The  owners  of  adjoining  lots  made  an 

agreement  to  establish  an  alley  or  driveway  along  the  division 
line  from  the  road  on  which  their  lots  fronted  down  to  the  point 
where  tlieir  outbuildings  were  located,  each  giving  six  feet  of 
their  respective  lots  for  the  purpose.  The  alley  was  measured 
off  and  staked,  and  the  parties  afterward  graded  and  improved 
their  lots  with  reference  thereto,  and  the  owners,  with  others 
having  occasion  to  do  so,  used  the  alley  for  more  than  ten  years. 
Held,  That  each  owner  had  acquired  an  easement  by  prescription 
In  that  part  of  the  lot  of  the  other  included  in  the  alley. 

2.  : .    An  easement  by  prescription  may  be  acquired  in 

a  homestead  as  in  other  property. 

3.  :    :     pRioB  MoBTQAGKB.     While  an  easement   In   real 

property  cannot  be  granted  by  the  owner  thereof  so  as  to  affect 
the  rights  of  a  prior  mortgagee,  the  party  claiming  the  easement 
has  the  same  rights  as  any  other  subsequent  incumbrancer.  If 
the  easement  has  attached  by  lapse  of  time,  he  must  be  made  a 
party  to  the  foreclosure  proceeding,  and,  if  not,  the  purchaser  at 
foreclosure  sale  must  take  action  to  dispute  his  claimed  right 
before  the  statute  has  fully  run. 

Appeal  from  the  district  court  for  Dodge  county :  Con- 
rad HOLLENBECK,  JUDGE.     Affirmed. 

Orant  O.  Martin  and  R,  J.  IStinson,  for  appellant 
F.  W.  Button^  contra. 

DlIFFIB,  C. 

Plaintiff  and  defendant  are  owners  of  adjoining  prop- 
erty in  South  Side  subdivision  of  section  26,  township 
17,  north,  of  ranjje  8,  e^st,  of  the  6th  P.  M.,  Dodge  county, 
Nebraska.  The  plaintiff  claims  that  in  1893,  and  while 
one  Rasmus  Nielsen  was  owner  of  the  property  now 
owned  by  the  defendant  it  was  agreed  between  them  that 
an  alley  of  twelve  feet  in  width  should  be  established 
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from  the  highway  on  the  north  of  their  property  down 
for  a  certain  distance  through  their  lots  to  the  place 
where  their  barns  and  outbuildings  were  established; 
that  of  this  alley  each  was  to  give  six  feet  off  from  the 
resjpective  premises  OAvned  by  them;  that  said  alley  was 
laid  out  and  has  been  in  continuous  use  by  the  parties  and 
others  having  occasion  to  use  it  until  about  the  time  of 
the  commencement  of  this  action,  when  the  defendant 
Showalter,  who  had  become  owner  of  the  property,  at- 
tempted to  build  a  fence  along  the  division  line  of  their 
respective  properties,  thus  closing  the  alley  and  making 
it  inaccessible.  This  action  was  brought  to  enjoin  the 
defendant  from  closing  or  interfering  with  the  free  use 
of  the  alleged  alley.  The  district  court  issued  a  temporary' 
injunction,  which  upon  the  hearing  was  nmde  perpetual, 
and  the  defendant  has  appealed. 

The  evidence  is  quite  conclusive  that  in  1893  the  plain- 
tiff and  Kasmus  Nielsen,  who  then  owned  the  land  of 
which  the  defendant  is  now  the  owner,  agreed  to  estab- 
lish an  alley  12  feet  in  width,  taking  six  feet  off  from  each 
of  their  respective  premises,  in  order  to  accommodate  them 
in  reaching  their  outbuildings.  They  each  planted  trees 
on  his  side  of  the  alleyway  and  graded  their  resi>ective 
lots  so  as  to  leave  the  alley  lower  than  the  lots  on  each 
side,  and  constructed  a  crossing  from  the  street  to  the 
alley  across  the  gutter.  No  written  agreement  to  this 
effect  was  made,  and  an  easement  by  deed  is  not  claimed. 
It  is  insisted,  however,  that  an  easement  by  prescription 
is  established  by  the  evidence,  and  it  cannot  be  denied 
that,  where  a  parol  license  to  enter  upon  the  land  of  an- 
other has  been  granted,  the  use  of  such  land  under  a  claim 
of  right  for  the  statutory  period  will  grow  into  an  ease- 
ment by  prescription.  So,  also,  it  has  been  held  in  this 
state  that  a  court  of  equity  will  give  effect  to  a  parol  grant 
of  an  easement,  where  there  has  been  a  valid  consider- 
ation, and  where  the  grant  is  certain  in  its  terms,  and 
there  has  been  such  a  performance  on  the  part  of  the 
38 
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grantee  as  would,  in  the  case  of  a  contract  for  the  sale  of 
the  fee,  take  the  case  out  of  the  statute  of  frauds.  Gil- 
more  v.  Armstrong,  48  Neb.  92.  An  easement,  being  an 
interest  in  real  estate,  can  be  acquired  only  by  deed;  but, 
by  user  for  the  statutory  time  necessary  to  gain  title  to 
real  estate  by  adverse  possession,  a  grant  will  be  presumed 
and  an  easement  by  prescription  established. 

The  defendant  claims  tliat  the  agreement  between  the 
parties  was  a  mere  license,  one  to  the  other,  to  use  their 
respective  share  of  the  lots  in  question  for  an  alley  for 
their  mutual  convenience,  and  that  such  license  is  re- 
vokable  by  either  one  at  their  pleasure.  The  rule  is 
well  establislied  that,  w^here  one  enjoys  a  right  of  w^ay 
under  a  claim  of  right,  the  owner  of  the  land  has  the 
burden  of  proving  that  the  use  of  the  easement  was  under 
some  license,  indulgence,  or  special  contract  inconsistent 
with  the  right  claimed  by  the  other  party.  Piei'ce  i\ 
Cloud,  42  Pa.  St.  102,  82  Am.  Dec.  496.  In  the  case  we 
are  considering  it  was  satisfactorily  shown  by  the  evi- 
dence that  in  1893  the  plaintiff  and  Nielsen  entered  into 
a  parol  agreement  to  establish  an  alley  to  continue  for  all 
time  along  the  division  line  of  their  respective  lots ;  each 
giving  six  feet  of  their  own  lot  for  that  purpose.  At  that 
time  the  alley  was  laid  out  and  staked,  and  each  there- 
after improved  their  lots  w4th  reference  thereto,  and, 
here,  we  might  say  that  we  think  the  district  court  w^as  in 
error  in  admitting  in  evidence  the  testimony  of  the  plain- 
tiff and  his  wife  relating  to  such  agreement;  Nielsen 
being  dead,  and  the  defendant,  the  present  owner  of  the 
lot,  being  his  rej^resentative.  The  agreement,  however, 
was  established  by  the  testimony  of  Nielsen's  wife  and 
other  disinterested  third  parties,  and,  as  before  stated, 
is  established  to  our  entire  satisfaction.  The  testimony  is 
clear  to  the  further  effect  that  the  alley  in  question  was 
used  by  the  parties  and  by  others  having  occasion  to 
make  delivery  of  groceries  and  other  articles  to  the  re- 
spective parties,  and  that  this  continued  down  to  the  time 
of  the  commencement  of  this  action  in  1905,  a  period  of 
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more  than  ten  years,  the  time  fixed  by  our  statute,  to  ac- 
quire title  by  prescription.  The  cases  are  not  uniform 
that  an  agreement  of  this  kind,  and  user  for  the  stat- 
utory period,  gives  to  the  parties  a  prescriptive  right 
in  the  alley,  but  the  great  weight  of  authority  is  in  that 
direction.  In  the  well-considered  case  of  Barnes  v. 
Haijnes,  74  Am.  Dec.  629  (79  Mass.  188),  it  was  held: 
^'Grant  of  easement  in  that  portion  of  passage-way  between 
adjoining  lots  of  land  which  lies  upon  the  lot  of  the  other 
owner  will  be  presumed  in  the  owner  of  each  lot,  where 
the  way,  which  extended  from  a  street  along  and  upon  the 
dividing  line  between  the  lots  and  was  the  only  means 
of  access  to  the  back  part  of  either,  was  used  uninter- 
ruptedly for  twenty  years  by  the  owners  of  both  lots,  with- 
out limit,  restriction,  interruption,  or  objection,  or  any 
claim  or  right,  except  what  might  be  implied  from  sucli 
use,  and  no  mention  of  any  right  of  way  was  made  in  any 
of  the  conveyances  of  any  of  the  lots  for  a  much  longer 
time."  In  Rhea  v.  Forsyth,  78  Am.  Dec.  441  (37  Pa.  St. 
503),  the  following  was  held:  "Under  parol  agreement  by 
owners  of  adjacent  lots,  dedicating  an  alley  to  the  com 
mon  use  of  the  lots,  and  in  pursuance  of  which  the  owners 
erect  their  buildings  in  reference  to  the  alley,  the  easement 
becomes  appurtenant  to  each  lot,  and  is  not  defeated  by 
the  statute  of  frauds,  and  subsequent  purchasers  of  the 
lots  take  the  easement  as  an  appurtenance."  In  (JJark  v. 
Henckel,  26  Atl.  (Md.)  1039,  the  following  \yas  held: 
"The  owner -of  a  lot  conveyed  part  of  it,  and,  in  accord- 
ance with  an  oral  agreement  with  his  grantee  that  an 
alley  should  be  left  between  their  properties  for  their 
mutual  benefit,  one  was  laid  out,  half  on  the  property  of 
each,  and  used  continuously  by  the  owners  of  the  prop- 
erty for  35  years.  Held,  That,  the  agreement  having  been 
fully  performed  on  both  sides,  neither  could  inclose  the 
part  of  the  alley  which  had  been  taken  from  his  property. 
Use  of  an  alley  under  a  claim  of  right  to  the  mutual  use 
of  the  whole  alley  is  adverse  to  a  separate  and  exclusive^ 
right  to  a  part  of  it  by  either  of  the  owners  of  the  adjoin- 
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ing  property."  In  Wait  v.  Brock,  109  N.  W.  (la,)  471, 
the  supreme  court  of  Iowa  said:  "Where  the  true  loca- 
tion of  a  boundary  line  is  a  matter  of  some  uncertainty, 
and  for  a  long  time  the  adjacent  ownefs  have  made  use  of 
a  portion  of  the  strip  in  dispute  as  a  neutral  ground  for 
an  entrance  to  both  lots,  substantial  justice  is  done  in  de- 
termining the  true  boundary  by  recognizing  and  confirm- 
ing an  easement  in  such  portion  in  favor  of  the  one  not 
entitled  to  the  ownership  thereof.'' 

Defendant  cites  us  to  Wilkinson  v.  Hutzel,  142  Mich. 
674,  in  which  it  was  held :  "Where  the  owners  of  adjoining 
lots  for  mutual  convenience  established  a  driveway  be- 
tween the  same,  one-half  thereof  being  on  each  lot,  their 
acquiescence  for  a  long  term  of  years  in  such  mutual  user 
of  the  way  did  not  create  title  in  and  to  the  land  of  the 
other  in  either  party;  there  being  nothing  hostile  of  ad- 
verse in  such  user."  In  that  case  it  does  not  appear  that 
there  was  any  agreement  for  a  permanent  right  of  way 
between  the  lots,  while  in  the  case  we  are  considering  the 
agreement  was  for  a  right  of  way  to  continue  for  all 
time.  A  further  diflFerence  between  the  cases  appeal's 
from  the  fact  that,  in  the  Michigan  case,  the  owner  of 
one  of  the  lots  married  a  grantee  of  the  other  lot  and 
joined  with  him  in  a  conveyance  thereof,  which,  it  was 
liold,  operated  as  a  revocation  of  the  license  to  use  the 
driveway  as  to  purchasers  from  her  of  the  first  named  lot. 
An  exhaustive  examination  of  the  cases  on  the  subjei-t 
convinces  us  that  the  great  weight  of  authority  is  in  favor 
of  acquiring  by  prescription  a  right  of  way  under  the 
circumstances  disclosed  in  this  case,  and  that  the  facts  of 
the  case  fully  warranted  the  holding  of  the  district  court. 

Two  other  objections  urged  by  the  defendant  may  be 
briefly  disposed  of.  It  was  said  in  argument  that  the 
Nielsen  lot  was  a  homestead,  and  that  the  agreement  made 
l)etwoen  Nielsen  and  the  plaintiff  was  'an  incumbrance 
upon  tile  homestead  and  void,  because  not  reduced  to  writ- 
ing and  signed  by  both  husband  and  wife.  It  need  only  be 
said  that  the  chiim  now  made  by  the  plaintiff  is  the  ac- 
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quisition  of  a  riglit  of  way  by  prescription,  and  a  pre- 
scriptive right  may  be  acquired  in  a  homestead  as  in  other 
property.  It  is  further  urged  that,  at  the  time  of  the 
agreement  in  1893,  a  mortgage  existed  upon  Nielsen's 
lot,  and  that  tlie  agreement  was  void  as  to  the  mortgagee, 
who  afterwards  foreclosed  his  mortgage  and  bid  in  the 
property,  and  thereafter  conveyed  it  to  the  defendant. 
But  the  assignet^  of  the  mortgage,  after  he  procured  the 
title,  built  a  fence  along  the  line  of  the  alley  recognizing 
its  existence,  and  continued  to  use  it  until  sold  to  the 
defendant.  It  will  not  be  denied  that  the  mortgagor  of 
real  estate  may  incumber  it  in  any  Avay  he  sees  fit  after 
the  making  of  his  mortgage.  Such  incuml)Kmce  is  sub- 
ject to  the  rights  of  the  mortgagee,  and,  on  foreclosure  of 
the  mortgage,  the  subsequent  incumbrancers  may  be 
barred  of  any  right  interfering  with  the  enforcement  of  the 
first  mortgage  lien.  In  order  to  do  this,  however,  the  sub- 
secjuent  incumbrancer  must  be  made  a  party  to  the  fore- 
closure action,  which  »was  not  done  in  this  case.  At  the* 
time  of  the  foreclosure  the  alley  had  been  established  and 
was  being  used  by  the  plaintiiT.  That  use  has  continued  up 
to  the  time  of  the  commencement  of  this  action  without 
interference  or  objection,  and  a  prescriptive  right  to  such 
use  has,  in  our  opinion,  vested  in  the  plaintiff. 

We  recommend  an  affi  niance  of  the  decree  of  the  dis- 
trict court. 

Albert,  C,  concurs. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 
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Lizzie  M.  Nixon,  appellee,  v.  Omaha  &  Council  Bluffs 
Street  Railway  Company,  appellant. 

Filed  Jitlt  12,  1907.    No.  14,805. 

1.  Street  Railways :    Injury:     Eh^iDENCE.     Plaintiff,  in  an  action   for 

damages  for  being  thrown  from  a  street  car  while  attempting  to 
board  the  same,  testified  that  after  reentering  the  car  the  con- 
ductor asked  her  if  she  was  hurt,  and  she  replied  that  she  was. 
Held,  That  the  court  did  not  err  In  refusing  to  strike  this  testi- 
mony from  the  record. 

2.  Damages:    Instructions.     In  an  action  to  recover  for  a  personal 

injury  suffered  on  account  of  the  alleged  "negligence  of  the  de- 
fendant, the  instructions  should  limit  the  recovery  for  future 
pain  and  suffering  to  such  as  are  reasonably  certain  to  result 
from  the  Injury. 

Appeal  from  the  district  court   for  Douglas  county: 
'     Howard  Kennedy,  Judge.     Reversed. 

John  L,  Webster  and  W.  J.  Connelly  for  appellant. 

John  W.  Cooper  and  George  W.  Cooper ^  eontra. 

DlTFFIB,  C. 

It  is  claimed  by  Mrs.  Nixon,  the  appellee,  that  while  she 
was  in  the  act  of  entering  a  street  car  at  Sixteenth  and 
Leavenworth  streets,  in  the  city  of  Omaha,  the  car  sud- 
denly started  forward,  and  she  w^as  thrown  from  the  step 
of  the  car  upon  the  pavement,  sustaining  the  injuries  of 
wliich  complaint  is  made.  The  trial  resulted  in  a  judg- 
ment in  her  favor  for  |500,  to  reverse  which  this  appeal  is 
taken. 

On  her  examination,  she  testified  that  after  being 
thrown  to  the  pavement  she  arose  and  again  boarded  the 
car,  which  had  stopped  for  her  at  a  distance  of  about  30 
feet  from  where  she  had  fallen.  She  stated  that  after 
she  had  boarded  the  car  she  gave  the  conductor  her  trans- 
fer slip  within  a  sliort  time,  and  the  following  question 
was  asked  her:  "Now,  you  may  state  what,  if  anything, 
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the  conductor  said  to  you  at  the  time  you  handed  him  a 
transfer  slip,  and  what  you  said  to  him?  To  this  ques- 
tion the  defendant  objected,  and,  the  objection  being 
overruled,  she  answered:  "When  the  conductor  came  for 
my  transfer,  he  asked  me  if  I  was  hurt,  and  I  told  him 
that  I  was."  It  is  now  insisted  that  this  conversation 
with  the  conductor,  if  it  took  place,  was  some  time  subse- 
quent to  the  accident  and  formed  no  part  of  the  res  gestae. 
We  are  inclined  to  think  that  the  objection  is  not  well 
taken.  The  question  asked  by  the  conductor  did  not  call 
for  an  expression  of  how  the  accident  occurred,  nor  did 
the  reply  of  the  plaintiff  attempt  to  go  into  the  particulars 
of  her  fall  or  the  cause  thereof.  The  question  called  for 
the  present  condition  of  the  plaintiff,  and  her  answer 
was  restricted  to  the  scope  of  the  inquiry.  In  Cleveland, 
C.  0.  d  L  R.  Co,  V.  Netcell,  104  Ind.  264,  54  Am.  Rep.  312, 
it  was  held  that,  in  an  action  for  damages  for  a  personal 
injury,  evidence  of  expressions  by  the  injured  person  of 
pain  and  sickness,  and  declarations  as  to  its  seat  at  the 
time  of  or  subsequent  to  the  occurring  of  the  injury  and 
without  regard  to  how  made,  is  competent.  In  Roosa 
V.  Boston  Loan  Co,,  132  Mass.  439,  it  is  held  that  it  is 
only  when  such  declarations  assume  the  form  of  a  nar- 
rative of  past  experience  or  suffering,  or  a  relation  of  the 
cause  and  manner  of  the  injury,  or  where  they  are  made 
ante  litem  motam  to  one  not  an  attending  physician  or 
a  medical  expert,  under  conditions  above  mentioned,  that 
their  admissibility  becomes  the  subject  of  serious  dis- 
cussion. 

Objections  were  taken  to  the  thirteenth  instruction  of 
the  court  which  is  in  the  following  language:  "You  are 
instructed  that  if  you  find  for  the  plaintiff  you  will  assess 
and  allow  her  damages  at  such  sums  as  will  compensate 
her  for  the  injuries  which  she  is  shown  by  the  evidence  to 
have  sustained.  In  determining  the  amount  of  such  dam- 
ages, you  should  carefu^Uy  consider  from  the  evidence  the 
nature,  extent  and  character  of  the  injuries  sustained  by 
the  plaintiff,  and  should  determine  whether  or  not  such 
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injuries  or  any  of  them  are  permanent,  and  you  should 
allow  her  for  all  damages  which  you  find  from  the  evi- 
dence naturally  and  directly  result  from  such  injuries. 
^  In  determining  the  damages,  you  have  the  riglit,  and  it  is 

your  duty,  to  consider  the  testimony  as  to  physical  pain 
and  mental  suffering,  if  any,  endured  by  the  plaintiff,  or 
which  she  may  endure  in  the  future  as  a  result  of  the 
injuries  received  at  the  time  complained  of,  and  expense 
incurred  for  medical  attendance,  which  expenses,  in  this 
case,  cannot  exceed  the  sum  of  f  150,  the  amount  at  which 
such  exi>enses  are  stated  and  claimed  in  the  petition,  and 
tlie  loss  of  time  occasioned  by  said  injury,  which  in  this 
case  cannot  exceed  Ihe  sum  of  ?100,  the  amount  stated  and 
claimed  in  the  petition,  and  the  impairment  of  plaintiff's 
,  ability  to  earn  money  in  her  business  or  calling,  if  any 
•  such  impairment  you  find  from  the  evidence."  The  fol- 
lowing part  of  the  instruction,  it  is  said,  is  clearly  erro- 
neous: "In  determining  the  damages  you  have  a  right, 
and  it  is  your  duty,  to  consider  the  testimony  as  to  phys- 
ical pain  and  mental  suffering,  if  any,  endured  by  the 
plaintiff,  or  which  she  may  endure  in  the  future  as  a 
result  of  the  injuries  received  at  the  time  complained  of." 
In  Ghictjgo,  M.  d  St  P.  R.  Co.  v.  TAndeman,  143  Fed. 
946,  it  was  held  that  "the  liability  for  future  damages  for 
the  wrongful  infliction  of  a  personal  injury  is  strictly 
limited  to  compensation  for  such  pain  and  other  evil 
effects  as  are  reasonably  certain  to  result  from  it.  Passi- 
ble, even  probable  future  effects  are  too  remote  and 
speculative  to  form  the  basis  of  legal  recovery.".  In 
Hardy  v.  Mihoaukee  Street  R.  Co.,  61  N.  W.  771  t4B9 
Wis.  183),  the  court  said:  "A  charge  which  allows  dam^ 
ages  for  the  pain  and  suffering  which  plaintiff  *may  en- 
dure hereafter'  and  for  the  loss  of  such  time  as  the  evi- 
dence shows  *she  will  be  likely  to  suffer  hereafter*  is 
erroneous,  as  allowing  the  jury  to  go  into  the  field  of 
mere  probability."  The  same  principle  is  announced  in 
Chica{io,  R.  I.  &  P.  R.  Go.  v.  McDowell,  66  Neb.  170, 
where  it  is  said:  "In  an  action  for  personal  injuries  coin- 
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pensatiou  can  be  reiH)vero(l  for  only  such  evident  damajjes 
as  are  shown  with  r(»as()nable  certainty  to  be  conseiiuent 
thereon.  ♦  ♦  ♦  We  think  that  in  order  to  satisfy  the 
rule  under  discussion  it  niu^t  appear  with  reasonabh^ 
certainty  that  disabilities  have  resulted  from  the  injury 
complained  of,  and  that  reasonably  certain  future  dam- 
ages will  result  tlierefrom.  The  greater  or  less  degree^  of 
permanency  of  the  injury  alTects  the  question  of  the  con- 
tinuing nature  of  the  daiiuiges,  but  does  not  determine 
their  amount,  which  must  also  be  ascertaincMl  with  reason- 
able certainty."  To  the  same  eflF(K*t  are  Haas  t\  fit.  Louis 
ci  S,  If,  rv>.,  Ill  Mo.  App.  706,  90  S.  W.  1155;  Ford  r. 
City  of  Dps  Moines,  106  la.  94,  75  N.  W.  630;  Gronnd- 
iratcr  r,  Toini  of  Washiin/fon,  95  Wis.  56,  65  N.  W. 
671.  The  rule  of  the  instruction  is  a  clear  violation  of  the 
principle  announced  in  the  cases  above  quot(*d  from. 

It  is  urged  by  the  plaint itT  that  by  the  first  paragraph 
of  the  instruction  the  jury  were  limited  in  allowing 
damages  to  those  which  "naturally  and  directly"  resulted 
from  her  injuries.  All  damages  are  ordinarily  limited 
to  such  as  are  the  natural  and  direct  result  of  the  de- 
fendant's wrong.  For  such  suffering  and  pain  as  th(^ 
party  may  endure  in  the  future,  the  rule  is  that  they  are 
limited  to  such  as  are  reasonably  certain  to  result  from 
the  injury.  There  is  an  important  difference  between 
damages  which  naturally  and  directly  result  and  such 
as  are  reasonably  certain  to  naturally  and  directly  result 
from  the  wrongful  act  of  the  defendant.  It  would  hardly 
be  possible  to  determine  how  much  the  plaintiff  may 
suffer  naturally  and  directly  as  a  result  of  her  injurit^s, 
and  the  jury,  in  awarding  damages,  must  limit  the  amount 
to  such  as  they  find  to  be  reasonably  certain  to  be  suffered 
by  the  plaintiff  from  future  pain  and  suffering. 

Because  of  the  error  in  the  thirteenth  instruction,  we 
recommend  a  reversal  of  the  judgment  and  remanding  the 
cause  for  another  trial. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
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Opinion,  the  judgment  of  the  district  court  is  reversc'd 
and  the  cause  remanded  for  another  trial. 

Reversed. 


Hazel  Williams,  AppiiLLEE,  v.  Patrick  B.  Riley,  ap- 
pellant. 

Piled  July  12,  1907.    No.  14,815. 

1.  Highways:    Ob8truction:    Svn  by  Overseers.     Overseers  of  high- 

ways, being  liable  to  a  penalty  for  failure  to  keep  the  roads  in 
their  district  in  good  condition,  may,  when  a  road  is  obstructed 
and  the  continuance  of  such  obstruction  threatened,  maintain 
injunction  proceedings  against  the  trespasser. 

2.  Injunction:  Equity.     The  general  rule  that  a  court  of  equity  will 

not  interfere  to  protect  a  legal  right  in  property  until  the  com- 
plainant has  established  his  title  or  right  by  an  action  at  law 
is  subject  to  the  exception  that,  where  a  right  has  been  enjoyed 
by  the  complainant  for  a  long  period  of  years,  its  violation  will 
be  enjoined  without  the  right  being  first  established  at  law. 

Appeal  from  the  district  court  for  Cugter  county: 
Bruno  O.  Hostetler,  Judge.    Affirmed. 

Sullivan  &  Squires^  for  appellant. 

A.  P.  Johnson  and  C7.  L.  (hitter son^  contra. 

DUFFIE,  C. 

Hazel  Williams,  overseer  of  road  district  No.  1  in 
^'i(*to^ia  township,  Custer  county,  Nebraska,  brought  this 
action  to  restrain  the  defendant  Patrick  B.  Riley  from 
trespassing  upon  and  obstructing  a  public  road,  and  from 
{>lacing  or  putting  *a  fence  therein.  On  the  final  hear- 
ing!: the  injunction  was  made  perpetual,  and  the  defendant 
has  appcniled. 

Rih\v  is  the  owner  of  the  southwest  quarter  of  section 
28,  township  19,  of  range  21,  in  Custer  county.  It  is 
aliened  in  the  plaintiflF's  petition  that  in  the  year  1884  a 
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public  road  was  regularly  laid  out,  platted  and  opened, 
running  north  and  south  along  the  section  line  between 
said  sections  28  and  29,  the  road  being  four  rods  wide, 
two  rods  on  each  side  of  the  section  line;  that  the  road 
has  been  traveled  continuously  since  1884,  and  has  been 
worked  and  graded  by  the  overseer  of  said  district  ever 
since  said  date;  that  in  1905  the  defendant,  desiring  to 
fence  his  land,  dug  post  holes  and  set  posts  along  what 
he  claimed  to  be  the  east  line  of  the  road,  but  that  many 
of  the  posts  were  set  across  said  traveled  road,  the  posts 
on  the  north  being  in  the  middle  of  the  highw^ay,  and  two 
rods  west  of  the  east  line  of  the  road  where  established 
in  1884  and  used  and  traveled  for  more  than  20  years; 
that  plaintiff  served  notice  upon  the  defendant  to  remove 
the  posts  and  fill  up  the  post  holes,  which  he  neglected 
to  do,  whereupon  the  posts  were  removed  by  the  plaintiff 
in  his  official  capacity  as  road  overseer.  Plaintiff  there- 
upon filed  this  action.  In  his  answer  the  defendant  ad- 
mits the  establishment  of  a  road  at  the  time  alleged  in 
plaintiff's  petition.  He  admits  that  he  was  about  to 
inclose  his  land,  and  that  the  posts  set  by  him  were  re- 
moved by  the  plaintiff.  He  denies  that  he  had  any  pur- 
pose or  intention  of  encroaching  upon  the  limits  of  the 
road  as  laid  out  in  1884.  He  denies  each  and  every  other 
allegation  of  the  petition.  The  court  found  that  the  de- 
fendant had  commenced  to  fence  the  road  as  alleged  in  the 
petition;  that  it  was  his  intention  to  complete  said  fence 
and  to  maintain  the  same  in  the  road,  and  that  when  this 
suit  was  instituted  the  defendant  was  in  the  act  of  erect- 
ing said  fence,  which,  if  completed,  w^ould  obstruct  the 
public  highway;  further,  that  the  public  has  openly  and 
notoriously  traveled  the  road  sought  to  be  fenced  by  the 
defendant  for  more  than  15  years  last  past,  and  that 
the  same  was  accepted  and  worked  by  the  public  author- 
tities  as  a  public  highway  during  that  time;  that  the 
defendant  contested  and  defended  this  action,  and  claimed 
the  right  to  build  his  fence  over  said  road,  and  did  not 
disclaim  an  interest  therein. 
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It  is  first  insisted  by  appellant  that  the  plaintiff  has 
no  such  interest  as  entitles  him  to  maintain  this  action. 
As  a  general  proposition  this  might  be  conceded,  but, 
under  the  provisions  of  our  statute,  it  is  made  the  duty 
of  the  overseer  of  highways  to  keep  the  roads  in  his  dis- 
trict in  good  repair  and  free  from  obstructions.  Section 
55,  ch;  78,  Couip.  St.  1905,  provides  that,  if  he  neglects 
to  perform  any  of  the  duties  imposed  upon  him  by  this 
chapter,  he  shall  be  liable  on  his  official  bond  to  pay  a 
fine  of  not  less  than  $5  nor  more  than  f50  to  be  recovered 
by  civil  action  before  any  justice  of  the  peace  in  the 
county,  at  the  suit  of  any  citizen,  for  the  benefit  of  the 
school  fund.  Complaint  had  been  made  to  the  overseer 
by  tliose  interc^sted  in  the  road  that  the  same  was  being 
obstructed.  The  defendant  refused  to  remove  the  ob- 
structions, and  appearances  indicated  that  he  intended  to 
complete  the  building  of  the  fence,  and  on  the  trial  he  in- 
sisted on  his  right  so  to  do.  Under  these  circumstances 
we  think  that  the  overseer  had  such  a  special  interest  as 
entitles  him  to  maintain  the  action.  He  could  not  stand 
by  from  day  to  day  to  prevent  the  defendant  from  erect- 
ing his  fence,  and  he  was  liable  upon  his  bond  unless  he 
performed  his  duty  and  kept  the  road  open  and  free  from 
obstruction.  It  w^as  surely  better  to  apply  to  the  court 
for  an  injunction  against  the  defendant  than  to  attempt 
with  physical  force  to  keep  the  road  open.  Unless  one 
course  or  the  other  was  adopted,  he  was  subject  to  a  fine, 
and  the  course  adopted  was  the  better  and  probably  the 
most  effective. 

It  is  further  urged  that  defendant's  encroachment  npon 
the  road  had  been  removed  previous  to  the  commencement 
of  this  action,  and  that  there  was  then  no  existing,  con- 
tinuing or  threatening  nuisance  or  trespass  to  call  for  the 
interposition  of  the  court.  We  cannot  overlook  the  fact 
that  Riley  had  commenced  to  obstruct  a  thoroughfare 
which  had  been  traveled  for  more  than  15  years;  that 
he  did  this  under  a  claim  of  right,  insisting  that  the  road 
encroached  upon  his  land,  and  that  the  true  line  of  the 
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road  was  sometbin}^  like  two  rods  further  west  than 
claimed  by  the  plaintiff;  that  upon  his  examination^  he 
stated  that  he  did  not  intend  to  abandon  any  right  that 
he  had  claimed,  except  ^^under  the  advice  of  good  legal 
authority."  This,  we  think,  sufficiently  showed  his  in- 
tention to  continue  in  the  alleged  trespass.  The  evidence 
relating  to  the  true  location  of  the  section  line  between 
sections  28  and  29  was  very  conflicting,  and  it  is  not 
entirely  clear  that  the  road  as  now  traveled  does  not 
encroach  upon  the  defendant's  land.  Defendant  invokes 
the  general  rule  that  a  court  of  equity  will  not  interfere 
to  protect  legal  rights  in  property  until  the  complainant 
has  established  his  title  or  right  by  an  action  at  law,  and 
he  insists  that,  until  the  true  location  of  the  section  line 
is  shown,  the  court  ought  not  to  interfere  by  the  extra- 
ordinary writ  of  injunction.  The  rule  invoked,  like  all 
general  rules,  has  its  exceptions,  and  one  of  the  exceptions 
to  this  rule  is  that,  where  a  right  has  been  enjoyed  by 
complainant  ^without  interruption  for  a  long  period  of 
years,  its  violation  will  be  enjoined  without  the  right  being 
first  established  at  law.  Falls  Villar/c  TV.  P.  Co.  r. 
ribbctts,  31  Conn.  1(55;  Hhirhy  v.  Hicks,  110  Ga.  516; 
Jordan  v.  Woodicard,  38  Me.  423;  Olmste<id  v,  Loomis  & 
Graves,  9  N.  Y.  423 ;  22  Cyc.  820. 

Because  of  the  great  length  of  time  which  the  road  has 
been  traveled  and  worked  by  the  public,  the  court  was 
fully  justified  in  interfering  to  prevent  its  obstruction, 
and  we  recommend  that  the  decree  appealed  from  be 
affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 

opinion,  the  decree  appealed  from  is 

Affirmed. 


1 
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L.  A.  Wagkneb  et  al.,  appellees,  v.  Sylvanus  L.  Whit- 
more  ET  AL.,  APPELLANTS.* 

FiUED  July  12,  1907.    No.  14,865. 

1.  Judgment,  Vacating:    Petition.     A  petition  to  vacate  a  judgment 

for  fraud  under  the  provisions  of  section  602  of  the  code  is  de- 
fective, which  pleads  "that  plaintiffs  have  at  the  1  ime  of  filing  this 
I)etition  a  meritorious  and  valid  cause  of  action  against  the  de- 
fendants/' without  more  upon  this  point;  but,  ia  the  absence  of 
any  attack  upon  the  same  in  the  trial  court  by  motion  or  de- 
murrer, the  general  statement  will  be  held  sufficient  in  this  court 

2.  Trial.    A  party  is  as  much  entitled  to  be  heard  in  the  trial  court 

upon  qi^stions  of  law  as  upon  issues  of  fact. 

3.  Judgment,  Vacating:   Evidence.    The  evidence  examined,  and  held 

to  support  a  finding  that  the  decree  sought  to  be  vacated  was 
obtained  by  fraud  and  misrepresentation. 

Appeal  from  the  district  court  for  Antelope  county: 
John  F.  Boyd,  Judge.    Affirmed. 

0.  A.  Williams,  0.  W.  Berge  and  M.  '  (/ton,  for 

appellants. 

W,  A.  Meserve  and  H,  F.  Bamhart,  contra. 

DUFFIE,  0. 

This  action  was  brought  under  the  fourth  subdivision 
of  section  602  of  the  code  to  vacate  a  decree  entered  in 
the  district  court  for  Antelope  county  on  June  28,  1904 
The  petition  is  quite  voluminous,  but  the  material  facts 
allefi:ed  are  the  following:  The  original  case  was  brought 
by  Wagener,  in  the  year  of  1902,  for  the  purpose  of 
redeeming  certain  lands  in  Antelope  county  from  a 
judicial  sale  thereof  made  for  delinquent  taxes.  Kruse 
was  a  defendant  in  the  action,  and  filed  an  answer  and 
cross-bill  claiming  an  interest  in  the  land  as  mortgagee, 
and  in  his  cross-bill  he  also  asked  to  be  allowed  to  redeem 

•  Rehearing:  denied.     See  opinion,  p.  564,  post. 
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from  the  judicial  sale  made  for  delinquent  taxes.  Before 
the  case  was  reached  for  trial,  the  case  of  Logan  Count y 
V.  McKinley-Lanning  Loan  &  Trust  Co.,  70  Neb.  406,  had 
been  filed  in  the  supreme  court,  and,  as  it  was  supposed 
to  involve  legal  questions  essential  to  the  determination 
of  the  action,  the  judge  of  the  district  court  expressed  a 
desire  to  have  the  ease  passed  until  the  supreme  court 
should  finally  determine  that  case.  Thereupon,  with  the 
knowledge  and  sanction  of  the  district  court,  the  parties 
agreed  that  the  case  should  stand  continued  until  the  Logan 
County-McKinley  case  had  been  finally  determined.  That 
notwithstanding  this  agrec»ment,  and  in  June,  1904,  and 
before  the  final  decision  in  the  Logan  County-McKinley 
case,  the  attorney  for  defendants  represented  to  the  court 
that  he  was  advised  by  counsel  representing  plaintiflF  and 
Kruse  that  they  did  not  intend  to  and  would  not  further 
appear  in  said  action,  and  induced  the  court  to  try  the 
case  and  enter  a  decree  therein  dismissing  the  plaintiflf^s 
petition  and  Kruse's  cross-bill.  It  is  further  alleged  in 
the  petition  to  vacate  the  judgment  that  plaintiffs  had  no 
knowledge  of  the  fraudulent  acts  of  defendants'  attorney 
and  his  misrepresentations  to  the  court  to  induce  it  to 
hear  and  dispose  of  the  case  until  December,  1904,  and 
after  the  court  had  adjourned  for  the  term.  Before  com- 
mencing the  trial  of  the  present  action,  the  defendants 
filed  a  written  request  that  the  court  make  special  find- 
ings of  fact  in  order  that  they  might  except  to  questions 
of  law  involved  in  the  findings.  The  court  found  spe- 
cially that  there  was  an  agreement,  as  alleged  in  plain- 
tiffs' petition,  to  continue  the  case  until  after  the  final 
decision  by  this  court  of  the  Logan  County-McKinley  case, 
which  was  entered  into  by  the  parties  in  the  presence  of 
and  with  the  knowledge  and  approval  of  the  court;  that 
the  plaintiffs  relied  upon  said  agreement,  and  paid  no 
further  attention  to  the  case  pending  the  decision  of  that 
case;  that  on  June  28,  1904,  in  violation  of  this  agree- 
ment, and  before  this  court  had  settled  and  determined 
the  law  with  reference  to  redemption  from  county  tax 
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sale  foreclosures,  and  before  this  court  had  hauded  down 
its  final  opinion  in  the  case  of  Logan  County  v.  McKinley- 
Lanning  Loan  &  Trust  Co.,  and  without  the  knowledge  or 
consent  of  the  present  plaintiffs  or  their  counsel,  and  in 
their  absence,  counsel  for  defendants,  in  open  court, 
called  up  the  case,  and  had  the  same  set  down  for  hearing, 
and  caused  the  same  to  be  heard  and  the  judgment  and 
decree  described  in  the  petition  made  and  entered  fraudu- 
lently and  in  disregard  of  the  rights  of  the  present  plain- 
tiffs; that  the  plaintiffs  and  the  counsel  for  Wagener 
and  Kruse  were  not  aware  of  and  had  no  knowledge  of 
said  decree  until  after  the  court  had  adjourned,  and  that 
they  used  due  diligence  in  the  premises.  The  trial  judge 
embodies  the  following  statement  in  the  bill  of  exceptions : 
"I  distinctly  remember  promising  Mr.  Meserve  that  I 
would  not  pass  upon  the  demurrer  involved  in  the  case  of 
Wagener  v.  Whitmore  until  the  supreme  court  had  finally 
settled  the  question  of  redemption  from  tax  sales,  and 
said  cause  was  continued  from  time  to  time  by  reason  of 
that  fact  and  the  agreement  of  counsel  in  regard  thereto. 
On  June  28,  1904,  Mr.  Williams  called  said  case  up, 
and  there  being  no  attorneys  fv  r  the  plaintiffs  and  the 
defendant  William  G.  Kruse  present,  such  fact  and  the 
fact  of  the  agreement  was  by  me  called  to  the  attention 
of  Mr.  Williams,  and  he  informed  me  that  he  had  taken 
the  matter  up  with  one  of  the  attorneys  interested  for  the 
plaintiffs  and  the  defendant  William  G.  Kruse,  and  that 
they  had  told  him  that  they  did  not  desire  to  appear 
further  or  do  anything  further  in  the  case.  Acting  upon 
this  statement  I  rendered  the  judgment  as  shown  by  the 
record."  The  district  court  entered  a  decree  vacating  the 
judgment  entered  on  June  28,  1904,  and  reinstating  the 
case  for  trial  as  fully  as  if  said  judgment  had  not  been 
made  and  rendered,  and  from  this  decree  the  defendants 
have  appealed. 

We  have  examined  the  evidence  with  some  care,  and 
there  can  be  no  question  that  the  action  brought  to 
redeem  from  the  tax  sale  was,  by  agreement  of  the  parties 
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to  that  action,  to  be  continued  to  await  the  action  of  this 
court  in  the  Logan  County-McKinhy  case.  It  is  too 
plain  for  dispute  that  the  attorney  for  defendants  in  that 
action  fraudulently  represented  to  the  court  that  plain- 
tiffs therein  and  the  defendant  Kruse,  who  had  filed  a 
cross-bill,  did  not  wish  to  appear  further  in  the  case.  We 
cannot  overlook  the  statement  by  the  trial  judge,  who  has 
a  distinct  remembrance  of  calling  the  counsel's  attention 
to  the  agreement.  He  evidently  desired  that  it  should  be 
carried  out  in  good  faith.  That  the  court  was  imposed 
upon  and  entered  the  decree  upon  the  false  representa- 
tions made  by  defendants'  attorney  is  too  clear  for  con- 
troversy, and  in  this  state  of  the  case  it  cannot  be  expected 
that  this  court  will  be  swift .  to  look  for  errors  in  the 
record  or  to  discover  reasons  for  reversing  a  judgment 
which  vacates  a  decree  entered  through  fraud  practiced 
by  the  attorney  of  the  successful  party,  and  misrepresen- 
tations made  to  the  court  to  induce  him  to  disregard  an 
agreement  made  with  his  consent  and  approval.  It  is 
insisted  that  the  petition  to  vacate  the  judgment  does  not 
state  a  cause  of  action.  At  the  time  of  the  agreement  to 
continue  the  original  case  to  await  the  action  of  this  court, 
Wagener's  petition  stood  upon  demurrer  interposed 
against  it  by  the  defendants.  On  June  28,  1904,  when 
the  case  was  taken  up  for  trial,  this  demurrer  was  sus- 
tained by  the  court,  and,  at  the  suggestion  of  defendants' 
counsel,  and  in  the  absence  of  any  one  representing  the 
plaintiff,  the  court  made  an  entry  to  the  effect  that  the 
plaintiff  elected  to  stand  upon  his  demurrer,  and  there- 
upon a  final  decree  was  entered  dismissing  the  petition. 
It  is  now  insisted  by  appellants  that  no  fraud  was  prac- 
ticed by  them,  because  no  question  of  fact  was  involved 
in  the  proceedings  had  by  the  court.  In  their  brief  it  is 
said:  "It  was  impossible  to  practice  fraud.  If  the  court 
and  appellants  had  combined,  they  could  not  practice 
fraud  in  the  entry  of  the  decree  which  it  is  sought  to 
set  aside.  T^Tiere  there  is  no  question  of  fact  to  be  investi- 
39 
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gated,  there  can  be  no  fraud  in  procuring  the  decree.  The 
sole  question  involved  in  the  case  was  one  of  law. 
Whether  the  district  court  decided  that  question  of  law 
properly  or  improperly  is  immaterial  on  the  question  of 
fraud.  If  the  court  decided  it  wrong,  it  does  not  consti- 
tute fraud.  The  court  sustained  a  demurrer  to  the  peti- 
tion, gave  the  plaintiff  an  exception,  and  dismissed  the 
action.  The  demurrer  admitted  the  truth  of  everv  fact 
stated  in  plaintiff's  petition.  The  court  did  not  deter- 
mine any  fact  against  appellees.  Every  fact  they  claimed 
was  admitted  by  the  demurrer.  The  rule  of  the  court 
was  based  solely  upon  the  law.  No  matter  which  way  the 
court  ruled  its  ruling  could  not  constitute  fraud.'' 

The  petition  to  which  the  demurrer  was  interposed 
showed  that  the  action  to  redeem  was  brought  within 
two  years  from  the  date  of  the  judicial  sale.  In  Logan 
(Jaunty  v,  Garnahan,  66  Neb.  685,  and  Clifford  v.  Thun^ 
74  Neb.  831,  we  held  that  an  action  to  redeem  from  a 
judicial  sale  for  taxes  might  be  maintained  if  brought 
within  two  years  from  the  date  of  the  sale.  That  appears 
to  have  been  the  very  question  raisc^d  by  the  demurrer. 
The  parties  were  entitled  to  be  heard  upon  that  question, 
not  then  decided.  A  party  is  as  much  entitled  to  be 
heard  upon  a  legal  proposition  pending  before  the  court 
as  upon  qu(^stionR  of  fact  raised  by  the  pleadings.  To 
deprive  a  party  of  his  right  to  be  heard  upon  a  ques- 
tion of  law  raised  by  the  pleadings,  in  violation  of  an 
agreement  that  he  shall  be  heard,  is,  to  our  minds,  as 
censurable  as  to  deprive  him  of  a  hearing  upon  issues  of 
fact  made. 

It  is  further  claimed  that,  as  to  Kruse,  he  is  entitled  to 
no  relief  from  the  fact  that  his  cross-bill  seeking  to  redeem 
his  mortgage  was  not  filed  for  more  than  two  years  after 
the  judicial  sale.  It  may  be  true  that  the  facts  stated  in 
his  cross-petition  would  not  entitle  him  to  redeem  on 
acccmnt  of  his  failure  to  apply  to  the  court  for  that  pur- 
pose in  due  time,  but  it  cannot  be  denied  that  if  Wagener. 
the  plaintiff  in  the  action,  was  allowed  to  redeem,  and 
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was  reinvested  with  the  legal  title,  Kruse  might  then 
assert  his  mortgage  against  it.  This  being  the  case,  lie 
had  an  interest  in  the  success  of  the  plaintiff,  and  he 
might,  if  he  so  elected,  file  an  intervention  under  section 
50a  of  the  code,  "by  joining  the  plaintiff  in  claiming  what 
is  sought  by  the  petition."  It  might  be  further  stated 
that  the  answer  to  Kruse's  cross-petition  did  not  raise  the 
issue  that  his  application  to  redeem  did  not  come  in  time. 

It  is  further  urged  that  plaintiffs  herein  were  not  dili- 
gent in  taking  steps  to  vacate  the  judgment  after  learn- 
ing that  it  had  been  entered.  Were  this  a  suit  in  equity 
to  obtain  a  new  trial,  the  objection  would  be  a  serious 
one;  but  the  statute  under  which  the  action  is  brought 
gives  the  plaintiffs  two  years  in  which  to  proceed  under  it. 
A  similar  statute  in  Iowa  limits  the  time  within  which 
a  petition  to  vacate  a  judgment  for  fraud  may  be  filed  to 
one  year.  In  Independent  School  District  v.  Schreiner^ 
46  la.  172,  objection  was  made  that  the  plaintiff  had  not 
acted  promptly  in  availing  itself  of  the  provisions  of  the 
statute,  and  the  court  said :  "The  action  was  commenced 
within  one  year  after  judgment  was  rendered.  The  stat- 
ute provides  that  the  proceeding  may  be  instituted  within 
that  time.  The  remedy  is  secured  by  the  statute  to  be 
prosecuted  at  any  time  within  the  year.  Laches  will  not 
be  imputed  in  the  exercise  of  a  legal  right  within  the 
time  prescribed  by  statute."  The  judgment  sought  to  be 
vacated  was  entered  June  28,  1904,  and  plaintiffs  com- 
menced this  action  February  25,  1905,  and  within  eight 
months  from  the  time  that  the  right  accrued  to  them. 
There  was  no  laches. 

It  is  further  objected  that  the  petition  in  this  case  does 
not  allege  facts  showing  that  the  plaintiffs  have  a  meri- 
torious cause  of  action  against  the  defendants.  It  is 
true  that  their  petition  is  defective  in  this  respect,  the 
tenth  paragraph  of  the  petition  alleging  in  general  terms 
only  "that  each  of  said  plaintiffs  have  at  the  time  of  filing 
this  petition  a  meritorious  and  valid  cause  of  action  against 
the  defendants,"  etc.  The  sufliciency  of  the  petition  in  this 
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respect  was  not  questioned  by  motion,  demurrer,  or  in 
any  other  way,  in  the  trial  court,  and,  since  the  petition 
contains  the  necessary  allegation  in  general  terms,  the 
defendants  cannot,  for  the  first  time,  raise  the  question 
in  this  court,  and  ask  a  reversal  on  a  point  not  raised  or 
passed  on  by  the  court  below.  Omaha  Nat.  Bank  v. 
Eiper,  60  Neb.  33. 

The  foregoing,  while  perhaps  not  noticing  each  particu- 
lar objection  raised  by  the  appellants,  covers  the  prin- 
cipal questions  discussed  and  disposes  of  the  principles 
involved  in  the  case. 

We  recommend  an  afSrmance  of  the  judgment  appealed 
from. 

Epperson  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  appealed  from  is 

AFFIRMfiD. 

The  following  opinion  on  motion  for  rehearing  was  filed 
February  20, 1908.     Rehearing  denied: 

Reese,  J. 

An  opinion  was  \\Titten  in  this  case  by  Commissioner 
DuFFiE^  which  is  reported  antey  p.  558.  Defendant  has 
filed  a  motion  for  rehearing  supported  by  a  vigorous  brief. 

A'fter  a  careful  consideration  of  the  motion  and  brief, 
the  court  is  inclined  to  the  opinion  that  the  result  of  tho 
hearing  before  the  commission  is  right  and  that  the  con- 
clusion should  stand.  But  it  may  be,  and  probably  is. 
true  that  the  attorney  for  defendants  acted  in  good 
faith  in  his  efforts  to  apprise  plaintiffs  of  what  he 
designed  doing:  in  the  matter  of  calling  the  case  for  trial 
and  also  in  seeking  to  notify  him  of  the  action  of  the  court 
after  the  decision  of  the  case.  It  would  hardly  be  in 
accordance  with  the  spirit  of  equity  and  justice  to  deprive 
plaintiffs  of  their  legal  right  to  redeem  their  land  because 
they  relied  upon  the  agreement  to  allow  the  case  to  stand 


N 


Vol.  79]  JANUARY  TERM,  1907.  565 


WageiiPF  V.  Whltmore. 


without  trial  until  the  case  of  Logan  County  v.  McKinley- 
Lanning  Loan  &  Trust  Company,  then  pending  in  this 
court,  should  be  decided.  That  such  an  agreement  was 
made  in  open  court,  and  so  understood  by  plaintiffs  and 
the  judge  presiding  at  the  time,  must  be  believed.  While 
the  statement  of  the  judge  of  the  fact  included  in  the  bill 
of  exceptions  may  have  been  somewhat  irregular,  yet  it 
cannot  be  ignored,  and  must  be  taken  as  true.  It,  no 
doubt,  expresses  truthfully  the  understanding .  the  judge 
had  in  the  matter.  An  opinion  was  rendered  by  the 
supreme  court  in  the  McKinley-Lanning  case  upholding 
the  contention  of  the  defendants.  Their  attorney  then,  in 
a  somewhat  informal  way,  notified  one  of  the  previous 
counsel  for  plaintiffs,  not  knowing  that  he  had  severed  his 
connection  with  the  case,  that  he  proposed  calling  up  the 
case  at  a  session  of  the  court  soon  thereafter  to  be  held. 
He  did  so  call  up  the  case  and  took  his  judgment.  In  the 
meantime,  a  rehearing  was  allowed  in  the  McKijiley-Lan- 
ning  case,  and  a  final  decision  was  rendered,  reversing  the 
former  one  and  holding  in  favor  of  plaintiffs.  The  mistake 
of  defendants  was  made  in  not  ascertaining  the  fact  of 
the  motion  and  final  action  of  the  court  in  that  case  on 
the  rehearing.  It  is  the  opinion  of  the  writer  and  his  asso- 
ciates that  the  defendants  probably  acted  in  good  faith  and 
without  actual  fraudulent  intent  in  procuring  the  judg- 
ment of  which  complaint  is  made,  but  yet  the  case  comes 
within  the  rule^  and  the  decision  of  the  district  court  set- 
ting aside  the  former  judgment  must  stand. 

The  motion  for  rehearing  is  overruled,  and  a  rehearing 

Denied. 
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Jambs  S.  Clark,  appellant,  v.  August  Hannafbldt  bt 

al.,  appellees. 

Filed  July  12,  1907.    No.  14,877. 

Mortgages:  Suit  to  Redeem:  Limitations.  An  action  to  redeem  from 
the  lien  of  a  mortgage  does  not  accrue  to  the  mortgagor  until 
the  mortgagee  takes  possession  of  the  premises  after  default  in 
payment,  and  the  action  is  not  barred  until  ten  years  from  the 
date  of  such  possession. 

Appeal  from  the  district  court  for  Knox  county:  John 
F.  Boyd,  Judge.     Reversed. 

M.  F.  Harrington  and  W.  R,  Butler,  for  appellant. 

O.  W.  Rice  and  J.  Koenigstein,^  contra. 

DUFFIE,  C. 

This  action  was  brought  by  the  plaintiff  to  redeem  cer- 
tain lands  in  Knox  county  from  the  lien  of  a  mortgage. 
The  district  court  sustained  a  demurrer  to  the  petition, 
and,  the  plaintiff  electing  to  stand  thereon,  the  action  was 
dismissed  at  his  cost.  The  petition  alleges  that  William 
B.  Truesdell  was  the  owner  of  the  land  in  1887;  that  on 
said  date  Truesdell  and  wife  executed  and  delivered  to 
the  Colonial  &  United  States  Mortgage  Company  a  mort- 
gage to  secure  the  payment  of  the  sum  of  $840;  that  the 
mortgage  bore  interest  at  6  per  cent,  and  matured  Jan- 
uary 1,  1901 ;  that  by  certain  mesne  conveyances  the  title 
to  said  real  estate  was  vested  in  the  plaintiff  June  7, 
1890,  and  that  the  plaintiff  is  now  the  owner  thereof  in 
fee  simple;  that,  upon  obtaining  his  deed  he  took  actual 
possession  of  the  land,  and  on  November  25,  1893,  rented 
the  same  to  August  Hannafeldt  for  the  term  of  five  years 
by  a  written  instrument  duly  filed  and  recorded  in  Knox 
county;  that  Hannafeldt  continued  in  possession  as  ten- 
ant of  plaintiff  until  July,  1896 ;  that  in  the  fall  of  1896  the 
Colonial  &  United  States  Mortgage  Company  went  into 
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poissession  of  said  real  estate  under  its  said  mortgage, 
receiving  and  appropriating  to  its  own  use  and  benefit 
the  rents,  issues  and  profits  of  the  same  for  that  season ; 
that  in  the  spring  of  1897  the  defendant  August  Hanna- 
feldt went  into  possession  of  said  real  estate  under  a 
claim  of  being  the  successor  in  right  of  the  Colonial  & 
United  States  Mortgage  Company,  and  has  ever  since  that 
time  occupied  the  same,  receiving  and  appropriating  to 
his  own  use  the  rents,  issues  and  profits  thereof;  that  a 
considerable  part  of  the  indebtedness  secured  by  the  mort- 
gage had  been  paid  by  plaintiff's  predecessors  in  title ;  that 
plaintiff  does  not  know,  and  has  been  unable  to  ascertain, 
the  amount  so  paid  or  the  amount  of  the  indebtedness 
yet  remaining  unpaid;  that  he  does  not  know,  nor  has 
he  been  able  to  ascertain,  the  amount  or  value  of  the  rents, 
issues  and  profits  of  said  real  estate  received  and  appro- 
priated by  the  defendant  Hannafeldt  and  his  predecessor 
in  possession  of  said  land,  the  Colonial  &  United  States 
Mortgage  Company;  that  the  defendant  claims  to  be  the 
absolute  owner  of  the  land  as  well  as  the  assignee  and 
owner  of  the  mortgage,  and  denies  that  plaintiff  has  any 
right,  title  or  interest  in  the  land,  and  also  denies  the 
plaintiff's  right  of  redemptiop  from  the  lien  of  said  mort- 
gage, and  declines  to  negotiate  or  deal  with  plaintiff  as 
owner  of  the  property,  refusing  to  account  to  him  for  the 
rents  and  profits,  or  to  recognize  his  right  of  redemption ; 
that  he  is   able,   ready  and  willing  to  pay  the  amount 
remaining  due  on  the  mortgage,  and  admits  a  part  of  the 
indebtedness  secured  thereby  is  still  due.     He  asserts  that 
the  defendant  is  the  assignee  and  owner  of  the  unpaid  por- 
tion of  the  mortgage  and  is  entitled  to  receive  such 
portion  of  said  indebtedness  as  has  not  been  paid,  and  he 
offers  to  bring  and  pay  into  court  for  the  defendant's 
benefit  any  sum  that,  on  an  accounting,  may  be  found  due 

on  the  mortgage. 

Upon  what  theory  the  district  court  sustained  the 
demurrer  is  not  disclosed.  The  petition  distinctly  asserts 
that  the  mortgagee  took  possession  in  the  fall  of  1896,  and 
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that  defendants  took  possession  as  successors  in  interest 
of  the  mortgagee  and  as  owners  of  the  mortgage  in  the 
spring  of  1897.  The  mortgage  matured  and  was  payable 
in  January,  1901,  and  the  plaintiff  was  entitled  to  pay  it 
at  that  date.  This  action  to  redeem  was  commenced 
October  3,  1905,  and  within  ten  years  from  the  date  of 
poss(»ssion  taken  by  the  mortgagee  in  1896.  An  action  to 
redeem  a  mortgage  is  barred  in  ten  years  from  the  time  of 
taking  possession  by  the  mortgagee.  In  2  Jones,  Mort- 
gages (6th  ed.),  sec.  1156,  the  rule  is  stated  as  follows: 
"The  cause  of  action  accrues  when  the  mortgagee  enters 
into  p()8session,  not  when  the  money  secured  by  the  mort- 
gage becomes  due.  Until  then  the  plaintiff  has  no  occa- 
sion for  this  remedy  to  regain  possession.  The  posses- 
sion may  be  explained,  so  that  it  is  not  so  much  the  pos- 
session itself  as  the  nature  of  it  that  operates  as  a  bar 
to  the  right  to  redeem;  but  the  presumption  is  that  the 
possession  is  adverse  after  an  entry  upon  a  default  in  the 
mortgage.     When    the    mortgagee    has  entered,    not    as 

a 

mortgagee  only,  but  by  virtue  of  having  a  limited  interest 
in  the  equity  of  redemption,  as,  for  instance,  a  life  estate, 
it  is  held  that  time  will  not  run  in  his  favor  during  the 
continuance  of  that  interest,  for  it  would  be  his  duty  to 
keep  down  the  interest  on  his  mortgage  in  favor  of  the 
remaindermen.  As  against  the  owner  of  the  equity  of 
redemption,  the  statute  does  not  bc^in  to  run  until  the 
mortgag(*e  takes  actual  and  open  possession  of  the  mort- 
gaged premises;  and  it  does  not  begin  then  if  he  holds 
merely  under  his  mortgage  title  and  recognizes  the  mort- 
gagor's right  of  redemption.''  This  text  is  supported  by 
numerous  authorities,  and  the  rule .  undoubtedly  is  that 
the  statute  does  not  run  against  an  action  to  redeem 
until  possession  taken  by  the  mortgagee.  Hannafeldt's 
possession  of  the  land  previous  to  1906  is  distinctly 
alleged  in  the  petition  to  be  a  possession  as  tenant  of  the 
premises.  He  was  in  under  a  five-year  lease,  and  during 
his  occupancy  in  that  relation  could  not  claim  the  bene- 
fit of  the  statute,  as  he  could  not  deny  his  landlord's  title. 
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Th<»  petition  states  facts  siiffl(*ient  to  entitle  the  plaintiff 
to  r(Hleem  from  the  mortgage,  and  the  court  erred  in  sus- 
taining the  demurrer. 
We  recommend  a  reversal  of  the  judgment. 

Epperson  and  Good,  CC,  concur. 

•  By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Reversed. 


Nancy  D.  Monroe,  appellee,  v.  Mary  A.  HrnDART, 

APPELLANT. 

Filed  July  12,  1907.    No.  14,899. 

1.  Wills:  Spoliation:  Parol  Evidence.  Alterations  of  any  sort  made 
In  a  will  by  a  stranger  to  it,  without  the  knowledge  of  the  tes- 
tator, have  no  effect  whatever,  and  the  intriiment  must  be  ad- 
mitted to  probate  as  it  stood  originally.  Such  changes  are  a 
mere  spoliation,  and  parol  evidence  will  always  tie  received  to 
show  the  original  contents  of  the  will. 

2. :  Execution:  Probate.  The  attestatloti  clause  is  not  a  neces- 
sary or  material  part  of  a  will,  and  the  fact  that  the  name  of 
the  testatrix  is  incorrectly  given  therein  does  not  affect  the 
validity  of  the  will,  and  probate  thereof  should  not  be  denied 
where  the  subscribing  witnesses  are  clear  in  their  testimony 
that  all  statutory  requirements  were  observed  in  its  execution. 

APPEAL  from  the  district  court  for  Otoe  county:  Pax'L 
Jesskn,  Judge.    Affirmed. 

C.  W.  Seymour  and  John  O.  Watson ,  for  appellant. 

Pitzer  &  Haywa/rd,  contra. 

DUFFIB,  0. 

September  12,  1904,  Mrs.  Matilda  Diener  made  her  will, 
of  which  M.  C.  Joyce,  then  county  judpe  of  Otoe  county, 
was  the  scrivener.  She  died  in  Otoe  county,  Nebraska, 
December  4,  1904,  at  the  age  of  67  years,  leaving  surviv- 
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ing  lier  a  husl'aiul,  John  C.  Diener,  two  daughters,  Mrs. 
Mary  A.  Huddart,  the  contestant,  and  Mrs.  Nancy  D. 
Monroe,  the  proponent,  wife  of  Dr.  Ilackman  Monroe,  and 
a  granddaughter,  Ida  M.  Halverson,  the  child  of  a 
deceased  daughter.  By  the  terms  of  the  will  the  contest- 
ant, Mary  A.  Huddart,  was  given  the  sum  of  f5,  the 
residue  of  the  estate  going  to  the  daughter  Nancy,  with 
a  request  that  if  the  husband  survive  the  testatrix  he 
be  cared  for  as  long  as  he  lived,  and  also  that  she  provide* 
a  home  for  the  granddaughter,  Ida  Halverson,  as  long 
iis  she  remained  single.  This  will  was  admitted  to  pro- 
bate in  the  county  court,  and,  on  appeal  taken  by  Mrs. 
Huddart,  the  district  court  also  entered  an  order 
admitting  the  will  to  probate.  The  particular  objections 
urged  by  the  contestant  are  (1)  that  the  judgment  of  the 
district  court  is  not  sustained  by  sufficient  evidence;  (2) 
that  the  findings  and  judgment  of  the  court  are  contrary 
to  the  law  and  evidence;  and  (3)  that  the  judgment 
should  be  for  the  appellant  and  against  the  appellee. 

The  evidence  is  convincing  that  Mrs.  Diener,  at  the 
time  of  making  the  will,  was  of  sound  and  disposing  mind 
and  was  not  subject  to  any  undue  influence.  Two  objec- 
tions to  the  probate  of  the  will,  urged  with  great  con- 
fidence by  the  contestant,  are  the  following:  The  third 
paragraph  of  the  will,  as  originally  written,  is  in  the 
following  language:  "Third.  I  hereby  give,  devise  and 
bequeath  to  my  daughter  Mrs.  Monroe  Hackman  all  the 
rest  and  residue  of  my  estate,  both  real  and  personal^ 
wherever  found,  with  this  request,  that  if  my  husband 
John  0.  Diener  survives  me  that  she  care  for  him  as  long 
as  he  shall  live  and  that  she  provide  a  home  for  my  grand- 
daughter Ida  Halverson  as  long  as  she  shall  remain 
single."  The  fourth  paragraph  of  the  will  is  in  the 
following  words :  "Fourth.  I  hereby  appoint  my  daughter 
Mrs.  Monroe  Hackman  executrix  of  this  my  last  will  and 
testament,  hereby  revoking  all  former  wills  by  me  made." 
The  will  was  written  in  the  office  of  the  county  judge, 
and  there  were  present  Mrs.  Diener,  the  testatrix,  John 
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O.  Diener,  her  husband,  Mrs.  Nancy  Dienep  Monroe,  the 
daughter  described  in  the  third  and  fourth  paragraphs 
of  the  will  as  "Mrs.  Monroe  Hackman,"  and  Ida  Halver- 
son.  Judge  Joyce,  who  drew  the  will,  on  being  asked 
how  Mrs.  Diener  designated  to  him  the  person  who  is 
named  as  "Mrs .  Monroe  Hackman,"  answered :  "She 
called  her  *my  daughter  Nancy,', pointing  to  her  daughter. 
Q.  Was  she  in  the  room  at  the  time  this  talk  occurred? 
A.  She  was.  Q.  Will  you  state  to  the  court  how  the 
name  came'to  be  written  in  the  will  as  ^Mrs.  Monroe  Hack- 
man'  originally?  A.  I  would  state  that  Mrs.  Matilda 
Diener  told  me  what  she  wished  to  give  to  her  daughter 
Nancy,  and  my  understanding,  as  I  stated  before,  was 
that  it  was  Mrs.  Monroe  Hackman,  so  I  wrote  it  on  the 
typewriter,  and  brought  it  in  and  read  it  over  to  her  in 
the  presence  of  Mrs.  Monroe  and  Miss  Halverson,  and  it 
was  further  read  by  Mrs.  Diener  herself."  Some  time  after 
this  will  was  executed  the  county  judge  learned  that  he 
had  made  a  mistake  in  designating  the  daughter  Nancy 
as  "Mrs.  Monroe  Hackman,"  instead  of  "Mrs.  Nancy  Die- 
ner Monroe,"  and  drew  a  pen  through  the  word  "Hack- 
man,"  and  inserted  between  the  words  "Mrs."  and 
"Monroe"  with  pen  and  ink  the  two  words  "Nancy 
Diener,"  so  that  the  third  paragraph  of  the  will,  as  it 
now  appears,  and  as  it  appeared  when  offered  for  pro- 
bate, is  as  follows:  "Third  I  hereby  give,  devise  and  be- 

Nancy  Diener 
queath  to  my  daughter  Mrs./^  Monroe  naclimaP'  all  the 
rest  and  residue  of  my  estate,  both  real  and  personal, 
wherever  found,  with  this  request,  that  if  my  husband 
John  C.  Diener  survives  me  that  she  care  for  him  as  long 
as  he  shall  live  and  that  she  provide  a  home  for  my  grand- 
daughter Ida  Halverson,  as  long  as  she  shall  remain  sin- 
gle." A  similar  change  was  made  in  the  fourth  paragraph 
of  the  will,  BO  that  it  now  appears  as  follows :  "Fourth.  I 

Nancy  Diener 
hereby  appoint  my  daughter  Mrs.  /\  Monroe  TTarlrmaD'  ex- 
ecutrix of  this  my  last  will  and  testament,  hereby  revok- 
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iug  all  former  wills  by  me  made/^  No  erasure  of  the 
word  "Hackman"  was  made  by  the  county  jud^e,  but  a 
pen  was  drawn  through  the  name,  leaving  the  word 
"Hackman"  clearly  discernible,  so  that  the  will  as  orig- 
inally written  is  apparent  to  every  one.  In  this  condi- 
tion the  judgment  of  the  trial  court  adjudging  the  will 
valid  will  be  taken  as  probating  the  will  as  originally 
signed  and  attested,  and  not  as  including  those  marks  and 
interlineations  which  the  evidence  clearly  shows  was  no 
part  of  the  will  as  originally  drawn. 

What  is  the  effect  of  this  alteration,  or,  as  it  is  called 
by  some  authorities,  this  "spoliation,"  made  in  the  will 
by  the  scrivener?  Mr.  Page  defines  an  alteration  as  "a 
change  in  the  words  of  a  will,  by  addition,  or  erasure,  or 
both,  made  by  the  testator,  or  some  one  acting  under  his 
authority,  after  the  execution  of  the  will."  Page,  Wills, 
sec.  298.  "Spoliation"  he  defines  as  "a  change  in  the 
wording  of  a  will,  made  after  execution  by  one  who  is 
neither  the  tc^stator  nor  is  authorized  by  him";  or  the 
total  "destruction  of  a  will  by  some  one  other  than  testa- 
tor or  one  authorized  by  him."  Sec.  300.  The  rule  gov- 
erning spoliation  by  a  stranger  to  the  will  he  gives  in  the 
following  words :  "The  effect  of  a  spoliation  depends  upon 
who  changes  the  will  or  causes  it  to  be  changed.  If  a 
stranger  to  the  instrument  change  it,  such  spoliation  is 
a  nullity.  The  part  inserted  by  the  stranger  is  disre- 
garded.  The  part  erased  by  him  is  to  be  read  as  it  was 
originally  written,  if  it  is  possible,  either  from  the  will 
itself  or  from  extrinsic  evidence,  to  determine  the  words 
originally  employed."  Sec.  301.  This  rule  is  supported 
by  Milefi'  Appeal,  68  Conn.  237;  Thomas  v.  Thomas,  76 
Minn.  237 ;  Uolman  v,  liiddle,  8  Ohio  St.  384.  1  Underbill, 
Law  of  Wills,  sec.  267,  gives  the  rule  in  the  following  lan- 
guage: "Alterations  of  any  sort  made  in  a  will  by  a 
stranger  to  it,  without  the  knowledge  of  the  testator,  have 
no  effect  whatever,  and  the  instrument  must  be  admitted 
to  probate  as  it  stood  originally.  Such  changes  are  a 
mere  spoliation,  and  parol  evidence  will  always  be  received 
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to  show  the  original  contents  of  the  will."  The  evidence 
is  undisputed  and  conclusive  that  Judge  Joyce  made  the 
Alteration,  without  the  knowledge  or  consent  of  the  testa- 
trix, and  the  court  did  not  err  in  receiving  such  evidence 
or  in  allowing  the  will  to  probate  as  originally  drawn  and 
executed. 

There  remains  one  other  objection  urged  by  the  contest- 
ant. The  true  namo  of  the  testatrix  is  Matilda  Diener, 
and  the  will  is  so  signed.  In  the  attestation  clause  her 
name  is  written  Malinda  Diener.  If  the  attestation  clause 
Avere  a  necessary  and  material  part  of  the  will  the  objec- 
tion would  be  serious.  The  purpose  of  the  formal  attes- 
tation is  to  make  a  prima  facie  case  that  the  acts  therein 
recited  have  all  been  properly  done  when  proof  of  tlu* 
signature  of  the  witnesses  is  made.  Mr.  Dame  says :  "Th* 
attestation  clause  is  not,  of  itself,  necessary  to  make  a  will 
valid.  The  instrument  may  be  probated  when  it  contain^, 
no  clause  whatever — merely  the  signature  of  the  witn(»ss(»s 
— ^provided  their  evidence  shows  that  they  signed  it  in  th<' 
presence  of  the  testator,  and  that  the  formalities  requiriMl 
by  the  statute  have  been  actually  complied  with."  Dain<% 
Probate  and  Administration,  sec.  27.  Under  a  statute 
similar  to  our  own  the  supreme  court  of  Micliigan  has 
announced  the  same  doctrine.  Ferris  v..  Ncmlle,  127 
Mich.  444 ;  Lautenshlager  v,  Lauten.Hhlager,  80  Mich.  285. 
See,  also,  Page,  Wills,  sec.  223.  In  Williams  v.  Miles, 
68  Neb.  463,  the  eleventh  paragraph  of  the  syllabus  is  in 
the  following  words:  "Hence  the  subscribing  witnesses 
to  a  lost  will  may  testify  that  the  testator  signed  and 
they  witnessed  and  subscribed  in  the  required  manner, 
without  proving  that  there  was  an  attestation  clause,  or 
establishing  the  contents  thereof."  The  witnesses  to  the 
will  in  this  case  were  positive  in  their  testimony  that  they 
signed  the  instrument  on  request  of  the  testatrix,  that  it 
was  signed  in  her  presence,  and  that  she  declared  it  to  be 
her  last  will  and  testament. 

We  discover  no  error  in  the  record,  and  recommend  an 
affirmance  of  the  judgment. 

Epperson  and  Good,  CC.,  concur. 
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By  the  Conrt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 


Jacob  Yaryan,  appellant,  v.  Laura  Yaryan,  appellee. 

Filed  July  12,  1907.    No.  14,915. 

Divorce:  Alimony.  Where  the  eyidence  In  the  record  is  not  sufficient 
to  fully  Inform  this  court  of  the  value  of  the  husband's  property, 
and  the  trial  court  in  granting  a  divorce  to  the  wife  awarded  ali- 
mony grossly  In  excess  of  what  should  be  allowed,  considcri^^^ 
the  value  placed  upon  the  property  of  the  husband  by  its  speciil 
findings,  the  case  will  be  remanded  for  the  purpose  of  takiai: 
further  evidence,  and  for  a  further  finding  relating  to  the  amount 
of  property  owned  by  the  husband,  and  whether  he  has  an 
equity  in  property  alleged  to  have  been  conveyed  by  him  to  de- 
fraud the  wife  of  her  marital  rights  In  such  property. 

APPEAL^from  the  district  court  for  Cherry  county :  Wil- 
liam H.  West^over,  Judge.    Reversed  in  part. 

Clarke  d  Easeley  and  M,  F.  Harrington,  for  appellant. 

Allen  G.  Fisher  and  A.  M.  MorHssey,  contra. 

DUFFIB,  0. 

The  plaintiff,  Jacob  Yaryan,  brought  this  action  against 
Laura  Yaryan,  praying  that  he  might  be  divorced.  The 
defendant's  answer  contains  a  cross-petition,  in  which  slie 
asks  a  divorce  from  the  plaintiff.  A  decree  of  divorce  was 
awarded  the  defendant  upon  her  cross-petition,  and  slic 
was  given  the  custody  of  their  two  minor  children.  The 
decree  also  awards  her  $2,000  permanent  alimony,  |25  a 
month  to  be  paid  monthly  in  advance  for  the  support  of 
her  children,  and  ?200  was  directed  to  be  paid  into  court 
as  counsel  fees  for  the  defendant's  attorneys. 

There  appears  in  the  record  a  finding  of  facts  relating 


Vol.  79]  JANUARY  TERM,  1907.  "  575 


Tarj&n  v.  Yaryan. 


to  the  property  owned  by  the  defendant.  From  these  find- 
ings it  appears  that  the  plaintiff  is  the  owner  of  360  acres 
of  unincumbered  land  in  Cherry  county  of  the  value  of 
$1^040 ;  that  he  owns  480  acres  of  land  worth  no  more  than 
the  incumbrance  upon  it;  that  he  owns  a  school  lease  of 
the  value  of  1200^  and  personal  property  of  the  value  of 
$250,  and  that  this  includes  all  his  property.  The  cer- 
tificate of  the  clerk  attached  to  the  transcript  does  not 
cover  the  special  findings  by  name,  but  it  does  recite  that 
(he  transcript  contains  the  journal  entry,  and  as  the  spe- 
cial findings  are  properly  a  part  of  the  journal  entry, 
we  think  they  must  be  considered  as  authenticated  by 
.he  clerk^s  certificate.  The  plaintiff's  appeal  is  based 
wholly  upon  the  award  of  alimony  given  by  the  court. 
Viewed  from  the  standpoint  of  the  special  findings  relat- 
ing to  his  property,  the  alimony  is  not  only  excessive,  but 
(extravagantly  so,  and  we  have  examined  the  evidence  con- 
tained in  the  bill  of  exceptions  to  ascertain  whether  it 
supports  these  findings.  The  plaintiff  was  for  some  years 
engaged  in  the  ranch  business  in  partnership  with  his 
father,  who  deceased  in  the  year  1900.  At  the  time  of  his 
death  the  partnership  was  the  owner  of  something  over 
300  head  of  cattle  and  quite  a  tract  of  land,  most  of  it 
incumbered.  The  partnership  owed  debts  to  the  amount 
of  $2,800.  The  plaintiff  testified  that  the  father's  share 
of  the  partnership  property  was  acquired  by  money 
received  by  his  wife  from  her  mother's  estate.  It  is 
claimed  that  the  children,  including  the  plaintiff,  recog- 
nized their  mother's  rights  in  the  property  held  by  her 
husband  and  conveyed  to  her  the  land  in  which  the  hus- 
band was  interested,  and  there  is  a  deed  from  plaintiff 
to  his  mother  under  date  of  June  15,  1900,  conveying  960 
acres  of  land,  the  consideration  recited  therein  being  $1. 
It  is  also  shown  that  the  plaintiff  purchased  from  his 
mother  and  the  other  heirs  of  his  father  their  interest  in 
the  partnership  cattle,  and  it  is  asserted  by. the  plaintiff 
that  his  mother  borrowed  ?3,000,  which  was  loaned  to  him 
and  used,  so  far  as  it  went,  to  pay  the  other  heirs  for 
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the  cattle  purchased.  While  it  is  claimed  by  the  defend- 
ant that  the  conveyance  of  960  acres  of  land  made  by 
Jacob  Yaryan  to  his  mother  was  without  consideration 
and  for  the  purpose  of  defeating  alimony,  the  court  has 
made  no  finding  upon  that  issue,  and  as  the  record  is 
almost  entirely  barren  of  any  evidence  relating  to  the  value 
of  the  land  so  conveyed  and  of  other  lands  conveyed  by  the 
plaintiff  to  other  parties  at  a  later  date,  and  subsequent  to 
his  marriage,  we  are  unable  to  arrive  at  any  satisfactory 
conclusion  relating  to  these  conveyances.  The  amount 
of  alimony  awarded  by  the  court  is  almost  conclusive* 
that  he  regarded  the  plaintiff  as  the  equitable  owner  of 
some,  if  not  all,  of  these  lands,  which  he  has  conveyed, 
and  indicates  that  the  special  findings  relate  only  to  the 
property  standing  in  his  name.  In  this  condition  of  th4» 
record,  justice  to  the  parties  and  to  ourselves  requires 
that  we  should  remand  the  case,  so  far  as  it  deals  with  the 
alimony  awarded  the  defendant,  for  a  further  investiga- 
tion bv  the  district  court. 

We  recommend  that  the  decree  be  affirmed  so  far  as  it 
awards  the  defendant  a  divorce  and  custody  of  her  chil- 
dren, and  that  it  be  remanded  to  the  district  court,  with 
directions  to  take  evidence  and  determine  whether  bji\ 
or  all  of  the  conveyances  made  by  the  plaintiff  were  hona 
fide  in  their  character,  or  made  with  the  intent  on  his 
part  to  defraud  the  defendant  of  her  marital  rights  in  his 
property. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  is  affirmed  so  far  as  it  awards  defend- 
ant a  divorce  and  custody  of  children,  reversed  as  to  ali- 
mony, and  remanded  to  the  district  court  for  a  new  trial. 


JUDGMBNT  A000RDIN6LY. 
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Harry  C.  McKibbin,  appellant,  v.  P.  E.  Bax  &  Com- 
pany, APPELLEES. 

FiUED  JXJLY  12,  1907.    No.  14,926. 

Sale  of  Drugs:  Negligence.  One  who  has  suffered  a  direct  injury  by 
the  unlawful  or  criminal  act  of  another  may  maintain  an  action 
for  the  recovery  of  the  damages  sustained;  but  the  unlawful 
sale  of  a  poisonous  drug  to  a  minor  eighteen  years  of  age,  a 
quantity  of  which  was  by  said  ZQinor  administered  to  another 
minor  to  his  injury,  does  not  create  a  cause  of  action  in  favor 
of  the  father  of  the  latter  for  loss  of  his  son's  services  and  the 
expense  of  medicines  and  doctor's  bills,  as  it  cannot  be  said  that 
the  defendants  might  reasonably  have  anticipated  that  such  use 
would  be  made  of  the  drug,  especially  as  from  the  circumstances 
of  the  case  the  presumption  arises  that  the  purchaser  knew  the* 
qualities  thereof  and  the  effect  which  giving  it  to  another  would 
produce. 

Appeal  from  the  district  court  for  Dawson  county: 
Bruno  O,  Hostetler,  Judge.    Affirmed. 

m 

H.  D.  Rhea,  for  appellant. 

H,  M,  Sinclair  and  Warrington  and  Stewart,  contra. 

Duffie,  C. 

The  defendants  are  partners  conducting  a  drug  store  at 
Lexington,  Nebraska.  On  June  24,  1905,  a  clerk  in  the 
store  sold  to  one  Roy  Barron,  a  minor  18  year  old,  a 
bottle  of  croton  oil  containing  one  or  two  drains.  The 
medical  witnesses  describe  croton  oil  as  a  drastic  pur- 
gative. Barron  and  a  companion  put  a  few  drops  of  the 
oil  on  a  pie,  some  of  which  they  induced  Charles  McKib- 
bi^i,  the  minor  son  of  the  plaintiff,  to  eat,  causing  him 
great  pain,  distress  and  sickness  from  which  he  suffercnl 
for  some  days.  This  action  is  brought  by  the  plaintiff  for 
loss  of  services  of  his  son  and  for  medicine  and  doctor's 
bills.  Article  III,  ch.  55,  Comp.  St.  1905,  provides  for 
a  board  of  pharmacy,  who  are  to  examine  and  grant  cor- 
40 
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tificates  of  registration  to  persons  found  competent  to 
act  as  pharmacists.  Section  8,  art.  Ill,  ch.  55,  supra,  pro- 
vides a  penalty  for  any  proprietor  of  a  pharmacy  who  per- 
mits the  compounding  or  dispensing  of  prescriptions  or 
the  vending  of  drugs,  medicines  or  poisons  in  his  place 
of  business,  except  by  or  in  the  presence  of  or  under  the 
supervision  of  a  registered  pharmacist.  Section  42  of 
our  criminal  code  relates  .to  dispensing  poisons,  and  pro- 
vides for  keeping  a  register  of  the  name,  age,  sex,  place 
of  almde  of  the  purchaser,  the  quantity  sold,  and  writing 
the  word  "poison"  upon  the  package  or  wrapper.  It  fur- 
ther nmkes  it  unlawful  to  either  sell  or  give  away  any 
article  of  poison  to  minors  of  either  sex.  Section  44  pro- 
vides a  penalty  for  the  violation  of  section  42.  It  is 
alleged  in  the  petition  that  the  clerk  w^ho  sold  the  crotou 
oil  to  Barron  was  not  a  registered  pharmacist;  that  the 
bottle  containing  the  oil  was  not  labeled  poison;  and  thar 
no  registry  of  the  sale  was  made  as  required  by  section 
42  of  our  criminal  code;  and  it  is  upon  these  grounds  that 
it  is  sought  to  make  the  defendants  liable.  The  case  w^as 
tried  to  the  court  without  the  intervention  of  a  jury,  and 
judgment  was  entered  for  the  defendants  upon  the  ground 
that  the  unla^^'ful  sale  was  not  the  proximate  cause  of  the 
injury  to  plaintiff's  son. 

It  is  urged  with  much  earnestness  that  the  sale  of  the 
poisonous  drug  to  Roy  Barron,  a  minor,  in  violation  of 
our  statute,  w^as  the  great  and  moving  cause  of  the  injury 
to  the  son  of  th«  plaintiff,  and  that  defendants  are  legally 
responsible  for  all  damages  accruing  from  their  unlawful 
act.  In. the  leading  case  of  Thomas  v.  Winchester,  6  N.  Y. 
397,  it  was  held  that  a  manufacturing  druggist  who  sold  a 
poisonous  drug  labeled  as  harmless  was  liable  in  damages 
to  a  person  who,  without  carelessness  on  h^  part  and 
relying  on  the  erroneous  label,  took  such  drug  as  a  medi- 
cine, on  the  ground  of  breach  of  public  duty,  and  this 
whether  the  injured  person  was  an  immediat>e  customer 
of  the  defendant  or  not.  In  that  case  it  is  said:  "The 
defendant  was  a  deahn*  in  poisonous  drugs.     Gilbert  was 
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his  agent  in  preparing  them  for  market.  The  death  or 
great  bodily  harm  of  some  person  was  the  natural  and 
almost  inevitable  consequence  of  the  sale  of  belladonna 
by  means  of  the  false  label."  In  that  case  it  was  urged 
by  defendants'  counsel  that  the  damages  were  too  remote, 
and  it  was  argued  that  if  a  horse  be  defectively  shod  by 
a  smith,  and  a  person  hiring  the  horse  from  the  owner  is 
thrown  and  injured  in  consequence  of  the  smith's  negli- 
gence in  shoeing,  the  smith  is  not  liable  for  the  injury; 
that,  although  the  injury  to  the  rider  may  have  happened 
in  consequence  of  the  negligence  of  the  smith,  the  latter 
was  not  bound,  either  by  his  contract  or  by  considerations 
of  public  policy  or  safety,  to  respond  for  his  breach  of 
duty  to  any  one  except  the  person  he  contracted  with.  In 
reply  to  this  and  other  similar  examples  found  in  defend- 
ants' brief,  the  court  said:  "In  respect  to  the  wrongful 
and  criminal  character  of  the  negligence  complained  of, 
this  ca^e  dilSfers  widely  from  those  put  by  the  defendant's 
counsel.  No  such  imminent  danger  existed  in  those  cases. 
In  the  present  case  the  sale  of  the  poisonous  article  was 
made  to  a  dealer  in  drugs,  and  not  to  a  consumer.  The 
injury  therefore  was  not  likely  to  fall  on  him,  or  on  his 
vendee  who  was  also  a  dealer ;  but  much  more  likely  to  be 
visited  on  a  remote,  purchaser,  as  actually  happened.  The 
defendant's  negligence  put  human  life  in  imminent  dan- 
ger. Can  it  be  said  that  there  was  no  duty  on  the  part  of 
the  defendant,  to  avoid  the  creation  of  that  danger  by  the 
•exercise  of  greater  caution?  or  that  the  exercise  of  that 
caution  was  a  duty  only  to  his  immediate  vendee,  whose 
life  was  not  endangered?  *  '•  '  •'  Nothing  but  mischief 
like  that  which  actually  happened  could  have  been 
expected  from  sending  the  poison  falsely  labeled  into  the 
market;  and  the  defendant  is  justly  responsible  for  the 
probable  consequences  of  the  act."  It  will  be  seen  from 
the  above  that  the  case,  as  numerous  other  cases  of  like 
character  cited  by  the  plaintiff,  was  placed  upon  the 
ground  that  the  injury  for  which  suit  was  brought  was  the 
direct,  natural  and  probable  consequence  of  the  defend- 
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ant's  negligonce.  In  the  case  we  are  considering,  if  Bar- 
ron had  called  for  some  harmless  medicine  and,  through 
the  neglect  of  the  defendant's  clerk,  croton  oil,  or  any 
other  poisonous  substance,  had  been  given  him,  and  this 
had  been  taken  under  the  supposition  that  it  was  the  arti- 
cle called  for,  there  would  be  no  doubt  of  the  defendants* 
liability ;  but  the  rule  is  universal  that  the  act  complained 
of  must  be  the  proximate  cause  of  the  injury.  In  Brother- 
ton  V,  Manhattan  Beach  I.  Co.^  48  Neb.  563,  it  is  said: 
"To  establish  a  cause  of  action  based  on  negligence  it  is 
not  suflBcient  for  the  plaintiff  to  show  that  negligence 
existed,  but  he  must  also  show  that  the  negligence  pleaded 
and  proved  was  the  proximate  cause  of  the  injury  com- 
plained of."  In  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469,  the  supreme  court  of  the  United  States,  in  dis- 
cussing the  question  of  proximate  cause,  said :  "It  is  to  be 
determined  as  a  fact,  in  view  of  the  circumstances  of  fact 
attending  it.  The  primary  cause  may  be  the  proximate 
cause  of  a  disaster,  though  it  may  operate  through  suc- 
cessive instruments,  as  an  article  at  the  end  of  a  chain 
may  be  moved  by  a  force  applied  to  the  other  end,  that 
force  being  the  proximate  cause  of  the  movement,  or  as 
in  the  oft-cited  case  of  the  squib  thrown  in  the  market 
place.  ♦  ♦  ♦  The  question  always  is.  Was  there  an 
unbroken  connection  between  the  wrongful  act  and  the 
injury,  a  continuous  operation?  Did  the  facts  constitute 
a  continuous  succession  of  events,  so  linked  together  as  to 
make  a  natural  whole,  or  was  there  some  new  and  inde- 
pendent cause  intervening  between  the  wrong  and  the 
injury?  It  is  admitted  that  the  rule  is  diflacult  of  appli- 
cation. But  it  is  generally  held,  that,  in  order  to  warrant 
a  finding  that  negligence,  or  an  act  not  amounting  to 
wanton  wrong,  is  the  proximate  cause  of  an  injury,  it 
must  appear  that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrongful  act,  and 
that  it  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances."  This  case  was  cited  with 
approval  by  this  court  in  City  of  Crete  v.  Childs,  11  Neb. 
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252.  In  MihraiiJccc  &  iit.  P.  R.  Go.  v.  Kellogg ,  supra,  the 
court  further  said :  "^^^e  do  not  say  that  even  the  natural 
and  probable  conse(iuenc(\s  of  a  wrongful  act  or  omission 
are  in  all  cases  to  be  chargeable  to  the  misfeasance  or 
nonfeasance.  They  are  not  when  there  is  a  sufficient 
and  independent  cause  operating  between  the  wrong  and 
the  injury.  In  such  a  case  the  resort  of  the  sufferer  must 
be  to  the  originator  of  the  intermediate  cause.  But  when 
there  is  no  intermediate  efficient  cause,  the  original  wrong 
must  be  considered  as  reaching  to  the  effect,  and  proxi- 
mate to  it.  The  inquiry  must,  therefore,  always  be  whether 
there  was  any  intermediate  cause  disconnected  from  the 
primary  fault,  and  self-operating,  which  produced  the 
injury."  The  illegal  sale  of  the  croton  oil  was  not  the 
immediate  and  proximate  cause  of  the  injury  of  which  the 
plaintiff  complains.  That  injury  arose,  not  from  the  sale 
of  the  oil,  but  from  putting  it  upon  the  pie  wl  h  plain- 
tiff's son  was  induced  to  eat  by  another  and  independent 
agency — the  act  of  Barron,  the  purchaser.  Barron  asked 
for  croton  oil,  and  undoubtedly  knew  the  effect  which  giv- 
ing it  to  young  McKibbin  would  produce.  He  was  a  wit- 
ness for  plaintiff  on  the  trial,  and,  when  asked  for  what 
purpose  he  lK>ught  the  oil,  replied:  "Just  thought  we 
would  have  a  joke  on  the  boys  was  all."  There  was  no 
showing  that  Barron  did  not  know  the  dangerous  char- 
acter of  the  article  which  he  bought,  or  that  he  labored 
under  any  misapprehension  of  the  effect  which  giving  it 
to  plaintiff's  son  would  have.  It  was  not  given  by  mis- 
take, or  in  the  supposition  that  it  was  harmless,  or,  at 
least,  no  attempt  has  been  made  to  show  that  such  was  the 
cai=ie.  While  the  defendants  may  have  been  guilty  of  neg- 
ligence and  the  violation  of  our  statute  in  allowing  sales 
to  be  made  by  unregistered  pharmacists  and  by  a  sale  of 
a  poisonous  medicine  to  a  minor,  it  cannot  be  said  that 
injury  to  the  plaintiff's  son  was  reasonably  to  be  expected 
from  such  a  sale  or  that  his  injury  was  the  natural  and 
proximate  consequence  thereof. 

The  district  court  was  right  in  dismissing  the  plain- 


NEBKASKA  REPORTS.  [Vol.  79 


Nason  v.  Kason. 


liff's  action,  and  we  recouimend  an  affirmance  of  the  judg- 
ment. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


^fAUY  C.  Nason,  appellee,  v.  Abnee  W.  Nason  bt  al., 

APPELLANTS. 
Filed  Jult  12.  1907.    No.  14,930. 

1.  Pleading:    Admissions.     Facts  alleged  in  a  petition  to  which  the 

defendant  in  his  answer  pleads  a  waiver,  an  estoppel,  or  matter 
to  avoid,  will  be  treated  as  admitted,  though  the  answer  also 
contains  a  general  denial.  Dwelling  House  Ins.  Co.  v.  Brewster^ 
43  Neb.  528. 

2.  Evidence:  Subscribing  Witness.    Where  an  Instrument  is  attested. 

the  subscribing  witness  should  be  produced  at  the  trial  to  prove 
the  execution,  unless  his  absence  or  disability  is  accounted  for, 
or  the  execution  of  the  instrument  admitted  by  the  adverse  party. 

3.  Trial:    Objection  to  Evidence.     An  objection  to  the  admission  in 

evidence  of  a  written  agreement  made  on  behalf  of  two  or  more 
parties  must  be  good  as  to  all  the  parties  making  the  objection 
in  order  to  constitute  error  in  admitting  it. 

4.  Parties:   Waives.    A  defect  of  parties  must  be  taken  advantage  of 

by  demurrer  or  answer,  or  the  defect  will  be  deemed  waived. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affinned. 

0.  G.  Redick  and  A  Ibert  Hwartzlandcr^  for  appellants. 

Smyth  &  Smith,  contra. 

Duffie,  C. 

Prior  to  June  7, 1901,  Mary  C.  Nason,  the  plaintiff,  held 
legal  title  to  lot  5,  in  block  23,  in  tlie  city  of  Omaha.  On 
said  date  the  plaintiff  and  William  N.  Nason,  her  hus- 
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band,  executed  the  following  declaration  and  agreement: 
"This  article  of  agreement  made  and  entered  into  by  and 
between  Wm.  N.  Nason  and  Mary  C.  Nason,  both  of 
Omaha,  Nebraska,  witnesseth:  That,  whereas  the  said 
Mary  0.  Nason  has  this  day  conveyed  to  the  said  Wm.  N. 
Nason  lot  five  (5),  in  block  twenty-three  (23),  in  the  city 
of  Omaha,  as  surveyed,  platted  and  lithographed,  which 
said  property  is  jointly  owned  by  said  parties ;  now,  there- 
fore, in  consideration  of  said  conveyance,  the  said  Wm. 
N.  Nason  hereby  agrees  that  in  the  event  of  the  death 
of  Mary  C.  Nason  before  his  own  he  will  convey  by  proper 
deed  of  conveyance  or  by  will  the  undivided  half  interest 
in  and  to  said  property  to  Laura  Vandergrift,  sister  of  the 
said  Mary  0.  Nason,  and  to  the  heirs  of  her  body  or  to  such 
other  person  as  the  said  Mary  C.  Nason  shall  by  will  or 
written  request  direct  during  her  lifetime.  It  being 
understood  that  this  agreement  shall  be  subject  to  such 
reservations  and  changes  as  shall  be  mutually  agreed  upon 
by  the  parties  hereto.  Witness  our  hands  this  7th  day 
of  June,  A.  D.  1901.  Mary  0.  Nason.  W.  N.  Nason. 
Witness :  Jas.  W.  Carr." 

William  N.  Nason  departed  this  life  April  15, 1904,  leav- 
ing as  his  sole  heirs  at  law  the  widow  and  the  defendants 
Abner  W.  Nason  and  Esther  Miner,  a  brother  and  sister. 
The  petition  sets  forth  the  foregoing  facts,  and  further 
alleges  that,  by  reason  of  the  premises,  William  N.  Nason 
took  the  title  to  the  undivided  half  of  said  lot  in  trust  for 
plaintiff,  and  that  the  plaintiff  now  owns  such  undivided 
one-half  of  the  lot.  The  prayer  is  for  a  decree  that  she 
owns  in  fee  simple  an  undivided  one-half  of  the  lot;  that 
the  defendants  have  no  interest,  right  or  title  to  said 
undivided  one-half  interest ;  and  that  the  title  to  said  inter- 
est be  quieted  in  the  plaintiff.  The  district  court  entered 
a  decree  as  prayed  in  the  petition,  and  defendants  have 
appealed. 

It  is  urged  that  the  court  erred  in  receiving  in  evidence 
the  declaration  and  agreement  made  between  the  plaintiff 
and  her  husband  bearing  date  June  7,  1901,  the  same  not 
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having  been  authenticated  by  the  testimony  of  Jas.  W. 
Carr,  the  subscribing  witness.  It  is  an  ancient  rule  of 
law  that,  where  an  instrument  is  attested,  the  attesting 
OP  subscribing  witness  should  be  produced  at  the  trial  to 
prove  the  execution.  In  this  state  this  rule  probably 
applies  only  to  instruments  that  are  required  by  law  to  be 
attested  or  witnessed.  2  Jones,  Evidence,  sec.  539;  1 
Greenleaf,  Evidence  (16th  ed.),  sec.  569;  M^PherHon  v. 
Rathhone,  11  Wend.  (N.  Y.)  96,  and  authorities  cited  by 
Jones  under  sections  538-540.  The  exceptions  to  the  rule 
at  common  law  are  the  death  of  the  subscribing  witness, 
his  absence  from  the  jurisdiction  of  the  court,  his  insanity 
or  incompetency,  and  his  residence  being  unknown.  Our 
own  statute,  section  343  of  the  code,  contains  the  addi- 
tional exceptions  to  the  rule  requiring  the  production  of 
a  subscribing  witness  as  follows:  ^^When  a  subscribing 
witness  is  absent  from  the  county  in  which  the  action  is 
pending,  denies  or  does  not  recollect  the  execution  of  the 
instrument  to  which  his  name  is  subscribed  as  such  wit- 
ness, its  execution  may  be  proved  by  other  evidence.'* 
Where  the  adverse  party  admits  the  execution  of  the 
instrument,  then,  of  course,  no  proof  of  its  execution  is 
necessary.  In  the  answer  of  Mrs.  Miner  we  find  the  fol- 
lowing allegations  relating  to  the  agreement  in  question: 
'*If  said  agreement  was  made,  it  was  made  without  any 
consideration.''  And  further:  "If  said  agreement  was 
made  and  entered  into  by  and  between  said  William  N. 
Nason  and  said  plaintiff,  it  was  afterwards  agreed  by  and 
between  said  William  N.  Nason  and  said  plaintiff  that 
said  plaintiff  would  have  a  lawful  interest  in  said  real 
estate  only  in  case  she  survived  the  said  William  N. 
Nason,  such  afi  she  would  take  under  the  laws  of  the  state 
of  Nebraska."  This  we  think  a  substantial  admission  of 
the  execution  of  the  agreement  by  William  N.  Nation.  In 
State  V.  Hill,  47  Neb.  456,  we  held  the  following:  "Where 
the  petition  alleges  the  delivery  of  the  official  bond 
declared  on,  the  allegation  in  the  answer  of  a  surety,  follow- 
ing an  averment  therein  that  he  signed  upon  condition  the 
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principal  sliould  also  sign;  that  Mf  it  (the  bond)  was  ever 
delivered,  it  was  done  in  violation  of  the  express  condition 
aforesaid  upon  which  defendant  signed  said  instrument,' 
must  be  treated  as  a  substantial  admission  of  the  delivery 
of  the  bond."  This  rule  was  followed  in  Home  Fire  Ins, 
Go.  V.  Johavsoi,  59  Neb.  349,  and  has  become  the  settled 
rule  of  pleading  in  this  jurisdiction.  When  the  agreement 
was  offered  in  evidence  the  following  objection  was  made : 
"The  defendants  object  to  the  paper  being  received  in 
evidence  on  the  ground  that  it  has  not  been  properly 
authenticated  and  that  it  is  incompetent."  As  against 
Mrs.  Miner  who  admitted  its  execution  it  needed  no 
authentication,  and,  the  objection  being  made  by  both 
defendants,  it  could  not  in  that  form  be  sustained  by  the 
court,  and  there  was  no  error  in  admitting  it.  The  objec- 
tion was  also  too  g(»neral,  and  did  not  bring  to  the  attention 
of  the  court  the  precise  question  upon  which  a  ruling  was 
asked.  The  real  objection  to  the  introduction  of  the 
paper  was  that  Jas.  W.  Carr,  the  subscribing  witness,  had 
not  testified  to  its  authenticity,  and  if  the  objection  had 
been  more  specific  in  this  respect  the  attention  of  the  court 
would  have  been  called  to  the  precise  point  upon  which  a 
ruling  was  asked. 

A  further  objection  is  that  the  court  erred  in  permitting 
Mrs.  Nason  to  testify  to  communications  had  with  her 
husband.  Our  statute  prohibits  a  person  having  a  direct 
legal  interest  in  the  result  of  any  civil  action,  when  the 
adverse  party  is  a  representative  of  a  deceased  person, 
frr)m  testifying  to  any  conversation  or  transaction  had 
between  the  deceased  person  and  the  witness.  Code,  sec. 
329.  We  have  examined  the  record  with  some  care  to 
ascertain  wh(»ther  the  rule  of  our  statute  has  been  vio- 
lated in  this  case.  The  nearest  approach  to  it  was  in  the 
following  question :  "Do  you  remember  making  an  agree- 
ment with  your  husband  in  1901  with  respect  to  your 
property  on  the  corner  of  Seventeenth  ■  and  Cass?"  She 
answered,  over  the  objection  of  the  defendants:  "I  do." 
This  can  hardly  be  said  to  violate  the  rule.     She  did  not 
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attempt  to  state  the  terms  of  the  agreement,  nor  upon  what 
ccmsideration  it  was  based,  nor  did  she  identify  the  agree- 
ment when  it  was  produced.  There  was  no  transaction 
had  with  her  liusband  which  she  attempted  to  describe, 
and  no  conversation  with  him  which  she  sought  to  relate. 
The  court  apparently  had  the  rule  well  in  mind,  and 
limited  her  evidence  to  its  requirements. 

It  was  disclosed  in  the  testimony  that  subsequent  to 
the  agr(»ement  above  referred  to  AVilliam  N.  Nason  made 
a  will  disposing  of  the  property,  but  that  the  will  could 
not  be  found  after  his  death.  The  defendants  seek  to 
make  the  point  that  plaintiff  should  make  her  claim 
under  the  will,  and,  if  lost,  have  it  probate<l  as  a  lost 
will.  Until  the  probate  court  passes  upon  the  question, 
we  cannot  say  that  any  valid  will  ever  had  any  existence, 
and  parties  having  an  interest  under  a  will,  if  one  was 
made,  must  take  the  necessary  steps  to  have  it  probattnl 
and  allowed.  In  the  absence  of  a  will  and  the  probate 
thereof,  the  rights  of  the  parties  must  be  determined  by 
what  is  now  before  the  court.  If  a  will  was  made,  and 
the  agreement  sued  upon  was  in  any  way  aflfected  thereby, 
it  was  for  the  defendants  to  make  proof  of  said  fact,  but 
they  tendered  no  such  issue  and  the  question  was  not 
before  the  court  for  determination.  Neither  can  we  see 
how  William  N.  Nason  could  by  will  divest  his  wife  of  her 
interest  in  this  property.  By  the  terms  of  the  agree- 
ment his  right  to  dispose  of  the  property  either  by  deed  of 
conveyance  or  by  will  was  conditioned  upon  the  death  of 
the  plaintiff  prior  to  his  own  decease.  At  his  death  the 
agreement  was  terminated,  and  plaintiff  then  had  a  right 
to  assert  her  interest  in  the  property  and  to  have  it  recon- 
veyed  to  her. 

It  is  insisted  that  George  M.  Nattinger,  the  adminis- 
trator of  the  estate  of  William  N.  Nason,  deceased,  should 
have  been  made  a  party  to  the  action.  No  objection  was 
taken  in  the  trial  court  of  a  defect  of  parties,  and,  under 
the  provisions  of  our  code,  if  Nattinger  was  a  necessary 
party  the  defect  has  been  waived.     Code,  sec.  96.    But 
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more  than  this,  Nattinger  has  no  title  to  the  property. 
The  right  of  possession  wiiich  vests  in  the  administrator 
was  not  involved  and  no  interest  of  the  estate  which  he 
represents  was  affected  by  the  decree  entered. 

We  discover  no  reversible  error  in  the  record,  and 
recommend  an  affirmance  of  the  judgment. 

Epperson  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Nebraska  Chicory  Company,  appellant,  v.  Anton 

Lbdnicky,  appellee. 

Filed  July  12,  1907.     No.  14,779. 

1.  Corporations:  Subscbtption  to  Stock.  Any  agreement  by  \yhich  a 
person,  shows  an  Intention  to  become  a  stockholder  in  a  corpora- 
tion is  sufficient  as  a  contract  of  subscription,  as  against  both 
himself  and  the  corporation. 

2. :    ^.     A  subscription  by  a  number  of  persons  to  the 

stock  of  a  corporation,  to  be  thereafter  formed  by  them,  con- 
stitutes a  contract  between  the  subscribers  themselves  to  become 
stockholders  when  the  corporation  is  formed,  upon  the  condi- 
tions expressed  in  the  agreement,  and,  as  such,  it  is  binding  and' 
irrevocable  from  the  date  of  the  subscription.  It  is  in  the  na- 
ture of  a  continuing  orfer  to  the  proposed  corporation,  which, 
upon  acceptance  by  it,  becomes  as  to  each  subscriber  a  contract 
between  him  and  the  corporation. 

3. :  .  Such  contract  is  based  upon  a  sufficient  considera- 
tion. There  is  a  mutuality  of  promise  in  the  act  of  the  par- 
ticular subscriber  in  subscribing  with  others  which  obliges  him 
to  make  good  his  promise  to  the  corporation  after  it  comes  into 
existence. 

4.  :    :    Action.    A  subscription  to  corporate  shares,  made 

before  the  corporation  comes  into  existence,  but  accepted  by  the 
corporation  after  coming  into  existence,  either  expressly  by  Issu- 
ing the  share  certificates,  or  impliedly  by  recognizing  the  sub- 
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scriber  as  a  shareholder,  makes  him  a  shareholder,  and  the 
corporation  may  maintain  an  action  upon  the  subscription  against 
the  signers. 


6. 


:   :    Statutoby  Provision.     Section  39,   ch.   16.  Comp. 

St.  1905,  authorizing  the  opening  of  books  for  stock  subscriptions, 
does  not  limit  the  right  of  individuals  to  subscribe  for  stock  by 
special  agreement  for  that  purpose  made  either  before  or  after 
the  filing  of  the  articles  of  incorporation. 

Appeal  from  the  district  court  for  Cuming  county: 
Guy  T.  Gravi::    Judge.    Reversed. 

G,  W.  Wert::  and  Moodie  &  BurkCj  for  appellant 

A.  R.  Oleson,  contra. 

Epperson,  C. 

In  February,  1897,  certain  citizens  of  Schuyler,  Ne- 
braska, united  in  a  movement  for  the  organization  of  a 
company  for  the  manufacture  of  chicory  at  that  place. 
Articles  of  incorporation  were  prepared  and  discussed 
on  one  or  more  occasions  by  the  interested  parties,  and 
during  said  month  a  written  agreement,  of  which  the 
following  is  a  copy,  was  prepared  and  circulated  and 
signed  by  a  considerable  number  of  persons,  the  signature 
of  the  defendant  being  attached  thereto  as  below  indi- 
catixl :  "AVe  the  undersigned  do  hereby  agree  to  take  shares 
of  stock  in  the  Nebraska  Chicory  Company  of  Schuyler, 
Nebraska,  to  be  organized  on  the  plan  set  forth  in  the 
articles  of  inco^;poration,  and  we  agree  to  pay  for  the 
number  of  shares  set  opposite  our  respective  names  in 
accordance  with  the  by-laws,  rules  and  regulations  of  the 
company,  which  provide  for  a  division  of  the  capital  stock 
of  150,000  in  shares  of  f50  each,  to  be  paid  in  monthly 
instalments  of  4  per  cent,  per  month,  beginning  on  the 
first  Saturday  of  March,  1897.  (Signed.)  Anton  Led- 
nicky,  5  sliares/'  Some  time  after  the  defendant  signed 
the  foregoing,  and  on  or  about  March  8,  1897,  a  certificate 
of  iuc()r])oration  was  filed  with  the  county  clerk,  and 
with  the  secretary  of  state  on  March  25.  Section  4138, 
Ann.  St.,  provides  that  upon  this  latter  filing  the  organ- 
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ization  should  be  cltHiiued  completed  and  the  pereons  whose 
uaiues  ai*e  subscribed  tlioreto  be  deemed  a  body  corporate. 
Section  4140  is  as  follows:  **The  persons  named  in  the 
cc^rtificate  of  incorporation,  or  a  majority  of  them,  shall 
be  commissioners  to  open  the  bookvs  for  the  subscription 
to  the  capital  stock  of  said  company,  and  at  such  time 
and  places  as  they  shall  deem  proper,  and  the  said  com- 
I>any  are  authorized  to  commence  operations  upon  the 
subscription  of  ten  per  cent,  of  said  stock."  No  stock 
subscription  book,  other  than  the  paper  above  set  out» 
was  opened  by  the  authority  of  the  corporation,  but  that 
body  proceeded  to  transact  business  by  the  purchase  of 
grounds  and  the  erection  of  buildings  and  supplying  the 
same  with  fixtures  and  machinery,  chicory,  etc.,  and  the 
defendant,  for  eight  months  consecutively,  paid  into  its 
treasury  monthly  instalments  of  $10  each  pursuant  to  the 
terms  of  his  agreement.  On  Jumi-29^S97,  the  presi- 
dent and  secretary  executed  and  delivered  to  him  a  paper 
certifying  that  he  had  subscribed  for  five  shares  of  the 
capital  stock  of  the  company  and  would  be  entitled  to  the 
same  "upon  the  surrender  of  this  certificate  and  com- 
pliance with  the  rules  and  by-laws  of  this  company."  For 
this  "certificate  of  entitlement,"  as  it  was  called,  he  sub- 
scribed and  delivered  to  the  company  a  written  receipt. 
He  ceased  to  pay  on  and  after  the  ninth  instalment,  and 
this  is  an  action  to  recover  the  unpaid  residue  upon  his 
promise  of  subscription  above  copied.  At  the  close  of 
plaintiff's  evidence  the  court  directed  a  verdict  for  defend- 
ant.    Plaintiff  appeals. 

The  principal  question  for  determination  is  whether 
the  written  agreement  for  subscription  to  the  capital  stock 
of  the  corporation  is  a  contract  which  the  corporation  can 
enforce?  It  appears  that  more  than  10  per  cent,  (about 
120,000)  of  the  capital  stock  had  been  sul>scribed  before 
the  company  began  business;  that  the  paper  signed  by 
defendant  and  other  subscribers  was  the  only  subscription 
book  used  or  kept  by  the  company ;  that  defendant  signed 
the  instrument  before  the  time  of  the  filing  of  the  articles 
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of  incorporation^  and  had  paid  (80  on  his  subscription 
before  this  suit  was  instituted.  It  was  held  in  Bolton  v, 
Nebraska  Chicory  Co.^  69  Neb.  681,  that  this  identical 
corporation  is  a  manufacturing  corporation,  the  court 
sajing:  "The  statute  here  in  question  was  obviously 
designed  to  encourage  the  promotion  of  manufacturing 
enterprises  of  all  kinds,  in  the  widest  sense,  by  relaxing 
the  rules  as  to  organization.  There  is  every  reason  for 
giving  it  a  liberal  construction,  and  no  fraud  can  result 
from  so  doing." 

Defendant  contends,  however,  that  one  who  signs  a 
subscription  paper,  whereby  he  agrees  to  take  a  certain 
number  of  shares  in  a  corporation  thereafter  to  be  formed, 
does  not  become  liable  as  a  shareholder,  even  after  the 
corporation  is  formed,  and  the  cori)oration  cannot  main- 
tain an  action  against  him  upon  the  subscription  paper. 
There  are  courts,  notably  Kansas,  Massachusetts,  Michi- 
gan, Pennsylvania  and  West  Virginia,  which  hold  to  this 
doctrine.  Nemaha  Coal  &  Mining  Co.  v.  Settle  &  Keith, 
54  Kan.  424 ;  Hudson  Real  Estate  Go.  v.  Totvet%  161  Mass. 
10;  Shiirtz  v.  Schoolcraft  &  T.  R.  Co.,  9  Mich.  269;  North- 
em  C.  M.  R.  Co.  v.  Eslow,  40  Mich.  222;  International  F. 
d  E.  Ass'n  V.  Walker,  88  Mich.  62;  Plank's  Tavern  Co.  v. 
Burkhard,  87  Mich.  182;  Miincy  Traction  Engine  Co.  v. 
Oreen,  143  Pa.  St.  269;  Auburn  Bolt  and  Nut  Works  v. 
Shultz,  143  Pa.  St.  256 ;  Greenhrier  Industrial  Exposition 
V.  Rodes,  37  W.  Va.  738.  See  decisions  cited  in  10  Cyc. 
385,  note  97,  and  386,  note  99.  Also  Thrasher  v.  Pike 
County  R.  Co.,  25  111.  393;  Sedalia,  W.  &  S.  R.  Co,  v. 
Wilkerson,  83  Mo.  235;  Coyote  Gold  &  ISilver  M.  Co.  v. 
Ruble,  8  Or.  284. 

The  doctrine  of  these  cases  cannot  be  regarded  as  set- 
tled in  American  law.  "This  rule  proceeds  upon  the  nar- 
row and  strict  ground  that  a  contract,  such  as  will  bind 
the  intending  obligors,  must  be  tendered  to  the  other  con- 
tracting party,  to  an  artificial  being  not  yet  in  esse,  and  in 
the  precise  statutory  mode,  or  not  at  all."  10  Cyc.  386, 
note  2. 
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It  is  said  that  tiiis  court  is  committed  to  the  rule  of 
the  eases  above  cited,  and  our  attention  is  called  to  lAve- 
sey  V.  Omaha  Hotel  Co.,  5  Neb.  50,  and  Macfarland  v. 
West  Side  Improvement  Ass^n,  53  Neb.  417.  In  Livesey  v, 
Omaha  Hotel  Co.^  supra,  the  sole  ground  upon  which  the 
defendants  were  held  not  liable  upon  their  subscription 
was  that  the  specified  amount  of  capital  stock  was  not 
subscribed  for;  and  in  Macfarland  v.  West  Side  Improve- 
ment  Ass^n^  supra,  the  same  principle  was  announced,  to 
wit,  that  the  subscriber  was  not  liable  upon  his  subscrip- 
tion until  the  capital  stock  was  fully  subscribed  for,  "unless 
by  law  or  charter  provision  the  corporation  is  permitted 
to  proceed  with  its  main  design  with  a  less  subscription." 
In  that  case,  however,  it  was  held  that  the  defendant  was 
(^stopped  by  his  conduct  to  deny  his  liability.  Neither  of 
the  above  cases  have  any  application  to  the  case  at  bar, 
since  the  statute  under  which  this  corporation  was  formed 
provides  that  the  corporation  may  commence  operations 
upon  the  subscription  of  10  per  cent,  of  its  capital  stock. 
In  Lincoln  Shoe  Mfg.  Co.  v.  Sheldon,  44  Neb.  279,  it  is 
held  that  a  contract  as  follows:  "For  value  received  we, 
the  undersigned  subscribers,  hereby  bind  ourselves  to  pur- 
chase the  number  of  shares  of  stock  set  opposite  our  re- 
spective names  in  the  Lincoln  Shoe  Manufacturing  Com- 
pany at  fifty  dollars  per  share" — upon  several  conditions 
recited,  was  a  subscription  to  the  stock  of  the  corpora- 
tion. This  case,  however,  may  be  distinguished  from  the 
case  in  hand.  In  that  case,  the  subscription  paper  was 
signed  after  the  articles  of  incorporation  were  filed.  In 
the  case  at  bar,  it  was  alleged,  and  we  understand  the 
evidence  to  show,  that  the  defendant  placed  his  name  to 
the  subscription  paper  prior  to  the  filing  of  the  articles 
of  incorporation.  Therefore,  whether  defendant  herein  is 
liable  to  Jlie  corporation  on  the  subscription  paper  we 
deem  an  open  question  in  this  state. 

Mr.  Seymour  D.  Thompson  in  his  excellent  article  on 
"Corporations"  in  10  Cyc.  385,  et  scq,.  discusses  the  doc- 
trine for  which  defendant  contends  as  follows :  "The  theory 
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of  these  cases  seems  to  be  that  if  a  number  of  coadvent- 
tirers  mutually  agree  to  subscribe  for  shares  in  a  corpora- 
tion thereafter  to  be  formed,  this  does  not  amount  to  an 
irrevocable  contract  to  become  shareholders  when  the  cor- 
poration is  formed;  but  they  must  perform  the  additional 
act  of  executing  the  statutory  contract  of  membership  by 
signing  and  acknowledging  the  articles  of  association 
where  the  corporation  is  unformed,  or  by  entering  their 
names  on  its  stock-book  where  it  is  formed.  This  theory 
is  that  until  this  additional  act  is  performed  there  is  no 
offer  which  the  corporation,  when  formed,  or  even  if 
already  formed,  can  accept,  and  that  the  subscribers  do  not 
therefore  become  shareholders  and  liable  to  be  charged 
{IS  such,  unless  they  choose  to  carry  out  their  agreement 
by  subscribing  for  the  shares.  This  doctrine,  which  treats 
preliminary  share  subscribers  to  corporations  not  yet 
formed  with  the  utmost  levity,  which  ignores  the  prin- 
ciple, hereafter  explained,  that  such  subscriptions  are 
mutual  promises  among  the  subscribers  as  toward  each 
other,  that  this  mutuality  of  promise  constitutes  a  suf- 
ficient consideration  for  such  a  subscription,  and  that  it 
is  none  the  less  so  because  the  promise  is  made  to  a  third 
peraon,  the  corporation,  which  is  not  yet  in  essCj  has  been 
taken  up  and  adopted  by  a  good  many  modem  courts.'- 
See  "Consequences  of  Rule."  10  Cyc.  387.  In  view  of 
the  liberal  construction  given  our  statute  {Boltofi  v.  Nc- 
hraska  Chicory  Co..  supra),  we  think  the  rule  for  whidi 
defendant  contends  proceeds  upon  too  strict  and  narrow 
grounds  and  should  not  be  adopted  in  this  state.  There 
is  good  authority  for  our  conclusion.  The  same  learned 
author  further  says  in  10  Cyc.  388,  389 .--"Many  courts, 
expressing  their  reasoning  in  various  ways,  have  reached 
the  conclusion  that  a  subscription  to  corporate  shares 
made  before  the  corporation  comes  into  existence,  but 
accepted  by  the  corporation  after  coming  into  existence, 
either  expressly  by  issuing  the  share  certificates,  or 
impliedly  by  recognizing  the  subscriber  as  a  shareholder 
and  by  extending  to  him  the  rights  which  pertain  to  that 
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relation,  makes  him  a  shareholder.  The  subscription 
pai>er  may  be  informal,  yet  if  the  intent  of  the  subscrip- 
tion can  be  collected  from  it,  as  where  it  states  the  names 
and  residences  of  the  shareholders,  and  the  number  of 
shares  taken  by  each,  it  constitutes  a  subscription  to 
shares  of  the  forthcoming  corporation,  and  the  corporation 
may  maintain  actions  upon  it  against  the  signers'' — citing 
Mahan  v.  Wood^  44  Cal.  462;  Glenn  v.  Biisey,  5  Mackey 
(D.  C),  233;  Johnston  v.  Etcing  Female  University,  35 
111.  518;  Tonica  d  P.  B.  Co.  v.  McNeely,  21  111.  71;  Gross  v. 
PinckneyriUe  Mill  Go,,  17  111.  54;  New  Albany  &  Sf.  i?.  Go, 
V.  McGormick,  10  Ind.  499;  Nulton  v.  Glayton^  54  la. 
425;  Penobscot  R.  Go.  v.  White,  41  Me.  512;  Penobscot  R. 
Co.  V.  Dummer,  40  Me.  172;  Kennebec  &  P.  R.  Co.  t;. 
Palmer,  34  Me.  366;  Thompson  v.  Page,  1  Met.  (Mass.) 565; 
Michigan  &  C.  M.  R.  Go.  v.  Bacon,  33  Mich.  466 ;  Red  Wing 
Hotel  Go.  V.  Friedrich,  26  Minn.  112;  Ashuelot  Boot  & 
Shoe  Go.  V.  Holt,  56  N.  H.  U8;Lake  Ontario,  A.  &  N.  T.  R. 
Go.  V.  Mason,  16  N.  Y.  451 ;  Yonkers  Gazette  Go.  v.  Taylor. 
30  N.  Y.  App.  Div.  334;  Hamilton  &  Deansville  P.  R.  Go. 
V.  Rice,  7  Barb.  (N.  Y.)  157;  BelVs  Appeal,  115  Pa.  St.  88; 
Qleaves  v.  Brick  Church  Turnpike  Co.,  1  Sneed  (Tenn.), 
491;  Belton  Compress  Go.  v.  Saunders,  70  Tex.  699. 

In  Planters  &  Merchants  I.  P.  Co.  v.  Webb,  39  So.  562 
(144  Ala.  666),  it  was  held:  "Any  agreement  by  which  a 
person  shows  an  intention  to  become  a  stockholder  in  a 
corporation  is  sufficient  as  a  contract  of  subscription  as 
against  both  him  and  the  corporation."  A  subscription 
by  a  number  of  persons  to  the  stock  of  a  corporation  to  be 
thereafter  formed  by  them,  constitutes  a  contract  between 
the  subscribers  themselves  to  become  stockholders  when 
the  corporation  is  formed,  upon  the  conditions  expressed 
in  the  agreement,  and  as  such  it  is  binding  and  irrevocable 
from  the  date  of  the  subscription.  It  is  in  the  nature  of 
a  continuing  offer  to  the  proposed  corporation,  which, 
upon  acceptance  by  it,  becomes  as  to  each  subscriber  a  con- 
tract between  him  and  the  corporation.  See  Minneapolis 
41 
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Threshing  M.  Co.  v.  Davis,  40  Minn.  110,  3  L.  B.  A.  796. 
Such  a  contract  is  based  upon  a  sufficient  consideration. 
Such  subscriptions  are  mutual  promises  among  the  sub- 
s(!ribers   as  toward   each  other,   and   this   mutuality   of 
promise  among  the  subscribers  constitutes  a  sufficient  con- 
sideration for  such  a  subscription.     There  is  in  the  act 
of  the  particular  subscriber,  in  subscribing  with  others,  a 
mutuality  of  promise  which  obliges  him  to  make  good  his 
promise  to  the  corporation  after  it  comes  into  its  existence. 
10  Cyc.  394,  note  58,  and  cases  there  cited,     '^'^henever 
an  intent  to  become  a  subscriber  is  manifested,  the  courts 
incline,  without  particular  reference  to  formality,  to  hold 
that  the  contract  of  subscription  subsists.     It  is,  as  in  the 
case  of  other  contracts,  very  much  a  question  of  intent 
Formal  rules  are  for  the  most  part  disregarded.     And  in 
general  a  contract  for  sul)s<Tiption  may  be  made  in  any 
way  in  which  other  contracts  may  be  made.     Any  agree- 
ment by  which  a  person  shows  an  intention  to  become 
a  stockholder  is  sufficient  to  bind  him  and  the  corpora- 
tion."    1  Cook,  Corporations  (5th  ed.),  sec.  52;  26  Am. 
&  Eng.  Ency.  Law  (2d  ed.),  902,  903.     "That  a  subscrip- 
tion for  stock  implies  a  promise  to  pay  for  it,  even  though 
the  subscription  was  before  incorporation,  is  the  rule  sus- 
tained by  the  great  weight  of  authority."  1  Cook,  Corpora- 
tions  (5th  ed.),  sees.  71,  72,  75;  26  Am.  &  Eng.  Ency. 
Law  (2d  ed.),  902;  1  Morawetz,  Corporations  (2d  ed.), 
sees.    47,    54.     We    gather    this    proposition    from    the 
decisions  and  think   it   is   sustained  by   the   weight   of 
authority:  A  subscription  to  corporate  shares,  made  before 
the  corporation  comes  into  existence,  but  accepted  by  the 
corporation  after  coming  into  existence,  either  expressly 
by  issuing  the  share  certificates,  or  impliedly  by  recogniz- 
ing the  subscriber  as  a  shareholder,  makes  him  a  share- 
holder and  the  corporation  may  maintain  an  action  upon 
the  subscription  against  the  signers. 

It  is  argued,  however,  that  the  subscription  in  the  case 
at  bar  is  invalid  because  not  entered  by  the  commissioners 
in  the  corporate  books  as  provided  by  section  4140,  Ann. 
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St  As  a  general  rule,  "unless  the  charter  or  governing 
statute  so  provides,  it  is  not  necessary  to  the  validity  of 
the  subscription  that  it  should  be  originally  made  in  a 
book  prepared  for  that  purpose."  10  Cyc.  392.  We  believe 
our  statute  should  be  liberally  construed,  and  are  of 
opinion  that  the  true  rule  is  that,  although  the  statute  pro- 
vides for  the  opening  of  books,  the  use  of  subscription 
papers  in  the  first  instance  instead  of  a  book  does  not 
make  the  suscription  void.  10  Cyc.  392,  citing  in  note  43 : 
Brownlee  v.  Indiana  &  I.  R.  Co.,  18  Ind.  68 ;  Hamilton  & 
D.  P.  R.  Co.  V.  Rice,  7  Barb.  (N.  Y.)  157;  Ashtabula  &  N. 
L.  R.  Go.  V.  Smith,  15  Ohio  St.  328;  Mobile  &  0.  R.  Co.  v. 
Yandal,  5  Sneed  (Tenn.),  294;  Stuart  v.  Valley  R.  Co.,  32 
Grat.  (Va.)  146.  "Inasmuch  as  acts  1903,  p.  310,  con- 
taining provisions  for  stock  subscriptions,  does  not  pro- 
vide that  unless  the  specified  conditions  are  complied  with 
a  subscription  shall  not  be  binding,  a  subscription  is  bin<l- 
ing,  though  not  formally,  or  even  regularly,  made."  Plan- 
tcrs  &  M.  I.  P.  Co.  V.  Webb,  supra. 

The  trial  court  was  in  error  in  directing  a  verdict  for 
defendant,  and  we  recommend  that  the  judgment  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded  for  a  new  trial. 

Reversed. 


PiBLDEN  C.  HULBN,  APPELLEE,  V.  JOEL  T.  CHILCOAT  BT  AL., 

APPELLANTS. 

FnxD  July  12,  1907.    No.  14,821. 

J.  Creditors'  Stdt:  Bvidenoe.  Evidence  examined  iti  this,  a  creditors* 
suit,  and  held  InsuflBcient  to  overcome  the  presumption  of  fraud 
which  the  law  raises  against  the  debtor  and  his.  grantee. 

2.  Lis  Pendens:  Sxjpplemental  Pleadings.  The  rule  of  lU  pendens 
cannot  be  extended  to  charge  third  parties  with  notice  of  a  new 
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a&d  independent  cause  of  action  set  up  subsequently  to  their 
purchase  by  supplemental  pleadings. 

8.    ■"  By  the  filing  of  a  notice  of  lis  pendens,  as  required  by 

section  85  of  the  code,  a  creditor  cannot  impound  the  property 
of  hiS'  debtor  for  the  paym^it  of  a  debt  which  is  neither  a  gen- 
eral nor  specific  lien  upon  the  property. 

Appeal  from  the  district  court  for  Cuming  county :  Guy 
T.  Graves^  Judge.    Reversed  with  directions. 

A.  B.  01  e son  and  ff.  F.  Rose,  for  appellants. 

George  L.  Loomis  and  B.  C.  Maynard,  contra. 

Epperson,  O. 

August  2, 1904,  plaintiff  filed  his  petition  in  the  form  of 
a  creditor's  bill  to  subject  the  real  estate  in  controversy 
to  the  payment  of  a  judgment  for  $1,216,15  obtained  by 
l)laintiff  May  11,  1904,  against  the  defendant  Joel  T.  Chil- 
coat. Plaintiff  alleged  that  the  property  was  bought 
with  the  money  of  his  debtor,  but  fraudulently  placed  in 
the  name  of  the  latter's  son,  the  defendant  Roy  E.  Chil- 
coat, and  held  by  him  in  trust  for  his  father.  Plaintiff 
filed  a  notice  of  lis  pendens  in  the  oflSce  of  the  register  of 
deeds  as  provided  by  law.  August  11,  1904,  defendant 
White  purchased  the  land  in  controversy  of  Roy  E.  Chil- 
coat. February  2,  1905,  plaintiff  obtained  another  judg- 
ment for  fl,087.50  against  Joel  T.  Chilcoat  upon  a  note 
due  November  4,  1904.  On  February  9,  1905,  plaintiff 
filed  a  supplemental  petition  in  this  cause,  alleging  that  he 
had  obtained  the  second  judgment,  and  praying  that  the 
property  in  controversy  be  subjected  to  its  payment. 
Later  plaintiff  filed  an  amended  and  supplemental  peti- 
tion, alleging,  among  others,  the  above  facts,  and  making 
T\Tiite  a  party  defendant,  but  charging  no  fraud  on  his 
part.  Upon  trial  the  court  found  against  all  of  the  defend- 
ants, and  directed  a  sale  of  the  property  for  the  satisfaction 
of  plaintiff's  judgments.     Defendants  appeal. 

This   case  involves   the   right  of  plaintiff  to  recover 
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against  the  Chilcoats,  and,  if  that  bo  resolved  in  plaintiff's 
favor,  his  right  to  recover  as  against  the  defendant  White 
must  be  determined. 

1.  As  to  the  defendants  Chilcoat:  The  undisputed  evi- 
dence shows  that  on  August  14,  1903,  $3,800  belonging 
to  the  father  and  $200  belonging  to  the  son  were  deposited 
in  a  bank  at  Wisner,  Nebraska,  in  the  name  of  the  son. 
On  the  same  day  |3,000  of  this  amount  was  paid  for  the 
propejrty  in  question  and  the  title  taken  in  the  name  of 
Roy  E.  Chilcoat,  who  was  then  but  a  few  months  past 
twenty-one  years  of  age.  Negotiations  therefor  were  made 
jointly  by  the  father  and  son.  Plaintiff  then  held  two 
notes  against  Joel  T.  Chilcoat,  due  respectively  November 
4,  1903,  and  November  4,  1904,  upon  which  the  judgments 
above  mentioned  were  obtained.  To  overcome  the  pre- 
sumptions against  them,  defendants  introduced  evidence 
tending  to  show  that  the  |3,000  paid  for  the  property  was 
obtained  by  Roy  E.  Chilcoat  in  the  following  manner: 
Joel  T.  Chilcoat  owed  his  brother  William  $2,200,  which 
Roy  assumed.  This  sum,  together  with  $600  borrowed 
from  his  father  and  $200  of  his  own  money,  made  up  the 
purchase  price  of  the  property.  A  short  time  before  Wil- 
liam agreed  to  take  Roy  for  this  $2,200  indebtedness,  he 
refused  to  grant  an  extension  of  time  to  Joel  for  its  pay- 
ment, because  he  needed  the  money.  Yet  in  a  very  short 
time  we  find  him  releasing  his  brother,  who  was  then  able 
to  pay  the  debt,  and  accepting  therefor  the  young  man 
whose  property  interests  it  appears  did  not  exceed  $200  in 
value.  A  part  of  the  alleged  $2,200  indebtedness  owing  to 
William  was  contracted  in  1892.  No  written  evidence  of 
the  indebtedness  between  the  Chilooats  was  introduced  in 
evid^ice,  nor  its  absence  explained.  We  are  satisfied  that 
the"  defendants  Chilcoats  did  not  overcome  the  presump- 
tion which  the  law  raises  against  them,  and,  so  far  as  their 
interests  are  concerned,  the  judgment  of  the  district  court 
is  right  and  should  be  affirmed. 

2.  Th?'  r  Mulant  White  concedes  that  he  has  no  defense 
to  the  (•:\::^"  of  action  alleged   in  the  original  petition 
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which  was  pending  at  the  time  he  purchased  the  property, 
and  he  reserved  $1,250  from  the  purchase  price  to  pro- 
tect himself  against  the  plaintiff's  claim  as  there  alleged. 
But  he  contends  that  the  supplemental  petition  subse- 
quently filcHl  does  not  relate  back  to  the  filing  of  the  orig- 
inal petition  so  as  to  charge  the  property  in  his  hands  with 
the  lien  claimed  by  plaintiff  for  the  first  time  in  the  suj)- 
plemental  petition :  The  rule  of  lis  pendens  is  not  intendeii 
to  prevent  the  sale  of  the  property,  but  to  hold  it  within 
the  jurisdiction  of  the  court  for  the  purpose  of  granting 
the  relief  sought.  Merrill  v.  Wright^  65  Neb.  794.  It  is  a 
general  rule  that  pending  litigation  neither  party  can 
alienate  the  property  in  controversy  so  as  to  affect  the 
rights  of  the  other.  This  court  recognized  this  rule  in 
Merrill  v.  W7ight,  supra^  and  cases  there  cited.  But  can 
it  be  said  that  a  litigant  is  entitled  to  the  enforcement  of 
rights  accruing  to  him  subsequently  to  the  institution  of 
an  action,  and  alleged  in  supplemental  or  amended  plead- 
ings, as  against  a  purchaser  whose  title  vested  prior  to 
such  accruing  rights.  An  amendment  which  more  fully 
sets  forth  the  original  cause  of  action  will  undoubtedly 
relate  back  to  the  institution  of  the  suit,  and  thereby 
purchasers  pendente  lite  are  not  relieved.  But  the  bring- 
ing in  of  a  new  cause  of  action,  which  of  itself  consti- 
tutes a  separate  ground  of  relief,  is  a  different  matter, 
and,  in  our  opinion,  has  no  relation  to  the  filing  of  the 
original  petition  so  as  to  charge  the  property  in  the  hands 
of  a  pendente  lite  purchaser  against  whom  no  fraud  is 
charged. 

In  Bennett,  Lis  Pendens,  sec.  32,  it  is  said :  **Where  the 
original  bill  or  petition  does  not  involve  the  property,  but, 
pending  the  suit,  an  amendment  or  amended  petition  op 
bill  is  filed  alleging  new  matter,  and  involving  property 
not  before  in  litigation,  the  Us  pendens  created  by  tl:  • 
amendment  will  commence  from  the  filing  of  the  amend- 
ment or  amended  pleading,  and  will  not  relate  back  to  tho 
commencement  of  the  action  so  as  to  affect  intervening 
rights."     1  Freem«*in,  Judgments  (4th  ed.),  sec.  199,  is  as 
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follows:  "It  is  further  necessary,  in  order  to  conclude  a 
purchaser  by  virtue  of  a  judgment,  that  by  the  record  in 
the  case  at  the  time  of  the  purchase  the  parties  to  the 
suit  and  the  nature  of  the  claim  made  to  the  property 
should  be  so  stated  that  no  subsequent  amendment  will 
be  necessary.  If  any  amendment  is  made,  lis  pendens  as 
to  the  matters  and  parties  involved  in  the  amendment 
dates  from  the  time  it  is  made.  The  amending  of  a  bill 
to  show  a  new  equity  creates  a  new  lis  pendens.  Thus 
where  property  was  sought  to  be  subjected  to  the  payment 
of  plaintiff's  demands  upon  one  ground,  and  that  ground 
becoming  untenable;  the  bill  was  amended  to  show  an- 
other equity,  upon  which  plaintiff  prevailed  in  the  suit,  a 
purchaser  preceding  the  amendment  was  held  not  to  be 
bound  by  the  decree."  In  Stone  &  Warren  v.  Connelly,  1 
Met.  (Ky.)  652,  the  plaintiff  attached  the  property  of  his 
debtor.  Later,  and  subsequently  to  a  sale  of  the  property 
by  the  debtor,  an  amended  petition  was  filed,  alleging  a 
judgment  obtained  upon  the  debt  and  the  return  of  an  exe- 
cution "no  property  found."  The  evidence  failed  to  sup- 
port the  case  as  first  alleged,  and  regarding  the  amend- 
ment with  reference  to  the  purchaser  the  court  said :  "An 
entirely  new  lis  pendens  was  created  by  this  amendment. 
By  it  the  plai  itiff's  right  to  come  into  a  court  of  equity 
was  placed  uon  a  different  and  distinct  ground.  It  did 
not  operate  as  a  continuation  of  the  original  equity  which 
had  been  relied  on,  but  asserted  an  additional  and  indepen- 
dent ground  of  equitable  relief.  It  presented  an  entirely 
different  state  of  case,  and  amounted,  substantially,  to  a 
new  cause  of  action.  The  Uf(  pendens  which  it  created  can- 
not be  permitted  to  relate  back  to  the  commencement  of 
the  action,  so  as  to  affect  intervenir  -  rights." 

An  amended  or  supplemental  i'  it  ion  setting  forth  a 
new  or  different  cause  of  action  is  in  the  nature  of  a  new 
suit.  The  only  purpose  we  can  see  for  permitting  it  is  to 
save  a  multiplicity  of  suits.  All  defenses  accruing  to  the 
date  of  the  amendment  may  be  pleaded  against  it.  It  fol- 
lows that  one  who  purchases  pending  the  suit  under  the 


600  NEBRASKA  REPORTS.  [Vou  79 


Hiilen  T.  Cbllcoat 


original  petition  ib  alts  pendens  purchaser  only  as  to  the 
cause  of  action  therein  stated.  As  to  the  cause  of  action 
subsequently  arising,  and  alleged  by  supplemental  plead- 
ing, he  has  purchased  before  suit,  and  his  title  is  superior 
to  the  lien  thus  pleaded  unless,  of  course,  he  has  been 
guilty  of  fraud.  In  Wortham  v.  Boydy  66  Tex.  401,  it  is 
said:  "It  has  been  held  that  a  plaintiflf  cannot  set  up  a 
new  equity  so  as  to  aif  ect  a  purchaser  who  bought  previous 
to  the  filing  of  the  amendment  in  which  it  is  alleged, 
though  the  prayer  for  relief  be  not  changed.  Stone  & 
Warren  v.  Connelly ^  1  Met.  (Ky.)  652.  Much  less  will 
the  amendment  affect  such  a  purchaser,  if  the  equity  be 
different  and  contradictory  of  the  original  bill,  ♦  ♦  ♦ 
so  far  as  the  pendency  of  the  suit  can  affect  others  than 
the  parties  to  the  suit,  the  cause  is  considered  as  pendent 
only  from  the  time  of  the  amendment.'^  In  Bradley  r. 
Luce,  99  IH.  234,  an  amendment  alleging  new  matter  wa.s 
held  notice  to  purchasers  only  from  the  time  it  was  incor- 
porated in  the  original  bill.  And  in  Onge  v.  Parker,  178 
111.  455,  it  was  held  that  the  doctrine  of  lis  pendens  does 
not  extend  to  a  supplemental  bill  and  adjudication 
under' it. 

The  defendant  White  does  not  attempt  to  defeat  the 
claim  first  alleged.  He  is  as  to  that  a  lis  pendens  pur- 
chaser. But  his  estate  is  subject  only  to  the  judgment  and 
lien  set  forth  and  claimed  at  the  time  of  his  purchase.  By 
the  proceedings  as  they  existed  at  the  time  he  purchased, 
he  was  in  substance  notified  that  plaintiff  claimed  a  lien 
upon  the  property  in  the  amount  of  the  fttst  judgment, 
for  the  satisfaction  of  which  the  court  would  retain  juris- 
diction over  the  property.  Subservient  to  that,  and  that 
only,  he  purchased.  In  Lincoln  Rapid  Transit  Go.  v.  Rtm- 
die,  84  Neb.  559,  it  is  held :  ^^ITnder  section  85  of  the  code, 
as  it  existed  prior  to  1887,  where  an  action  had  been 
brought  which  affected  the  title  or  possession  of  real  estate, 
and  summons  had  been  served  or  publication  made,  tbird 
parties  were  charged  with  notice  of  tlu  pendency  of  the 
action,  and  while  the  action  was  pending  could  acquire 
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no  inti^rest  in  the  subject  matter  as  against  the  plaintiff's 
title/'  There  is  no  question  but  that  the  above  stated 
the  law  correctly,  as  it  existed  prior  to  the  amendment  of 
1887;  but  the  action  of  which  third  parties  are  charged 
was  the  action  pending  at  the  time  of  the  purchase,  and 
the  plaintiff's  title  against  which  the  third  parties  could 
acquire  no  interest  was  the  title  owned  by  the  plaintiff, 
and  alleged  in  suit  pending  at  such  time.  By  the  amend- 
ment of  1887  the  legislature  did  not  extend  the  rule  of  Z/v 
pendens  to  include  causes  of  action  accruing  later,  nor  pro- 
tect additional  interests  acquired  by  the  plaintiff.  The 
statute  in  part  provides:  "When  the  summons  has  been 
served,  or  publication  made,  the  action  is  pending,  so  as 
to  charge  third  persons  with  notice  of  pendency,  and  Avhile 
pending,  no  interest  can  be  acquired  by  third  persons  in 
the  subject  matter  thereof,  as  against  the  plaintiff's  title. 
*  *  *  From  the  time  of  filing  such  notice  shall  the 
pendency  of  such  action  be  constructive  notice  to  ^ny  pur- 
chaser or  incumbrancer  to  be  affected  thereby,  and  every 
person  whose  conveyance  or  incumbrance  is  subscKjuently 
executed  ♦  ♦  ♦  shall  be  deemed  to  be  a  subsequent 
purchaser  or  incumbrancer  and  shall  be  bound  by  all  pro- 
ceedings taken  in  said  action  after  the  filing  of  such  notice 
to  the  same  extent  as  if  he  were  made  a  party  to  the 
action."  Code,  sec.  85.  From  the  filing  of  the  notice  the 
pendency  of  the  action  is  constructive  notice  to  a  pro- 
spective purchaser,  who  shall  be  bound  by  all  proceedings 
therein.  This  clearly  means  that  third  persons  are  bound 
by  all  proceedings  had  upon  the  cause  of  action  then  exist- 
ing and  pleaded.  He  is  not  bound  by  the  proceedings  of 
the  court  upon  other  causes  of  action  alleged  by  supple- 
mental pleadings  after  his  purchase.  The  relief  sought  at 
the  time  of  the  purchase  is  the  only  relief  in  which  the 
court  is  interested,  and  for  this  alone  jurisdiction  over  the 
property  is  retained. 

Plaintiff  in  his  original  petition  alleged  the  existence  of 
the  note  upon  which  he  afterwards  obtained  the  judgment 
set  forth  in  his  supplemental  petition.     This  he  contends 
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cliargod  White  with  notice.  We  cannot  see  that  such 
aUegation  in  any  way  enlarged  the  jurisdiction  of  the 
(x)urt  or  diminished  the  estate  acquired  by  White.  The 
allegation  was  unnecessary.  It  was  no  part  of  his  claim 
then  existing.  His  prayer  for  relief  only  asked  for  the* 
enforcement  of  his  first  judgment.  Had  White  then  paid 
the  first  judgment  and  procured  the  dismissal  of  the  first 
action,  could  plaintiff  by  later  alleging  the  second  judg- 
ment have  charged  White  with  notice?  Certainly  not 
And  by  supplemental  pleading  he  acquired  no  greater 
rights  than  he  would  have  acquired  by  the  institution  of  an 
independent  action.  A  cause  of  action  is  not  pending 
until  pleaded.  The  title  of  a  creditor  seeking  to  enforce 
an  equitable  lien  attaches  only  upon  the  institution  of  an 
action  in  which  his  lien  is  set  forth.  The  existence  of  an 
indebtedness  is  not  alone  sufficient.  It  must  have  been 
reduced  to  judgment  and  uncollectible  at  law.  A  lien 
does  not  attach  until  a  judgment  is  obtained  and  pleaded. 
To  give'  plaintiff  the  relief  sought,  because  he  alleged  in 
his  original  petition  the  existence  of  his  then  unmaturtnl 
note,  would  be  to  impound  the  property  for  the  benefit  of 
a  creditor  whose  debt  is  neither  a  general  nor  specific  lien 
upon  the  property.  This  would  be  contrary  to  a  well- 
established  rule  to  which  this  court  is  committed.  Rriim- 
baugh  v.  J  ones ,  70  Neb.  786;  Missouri  K.  &  T.  T.  Co.  v. 
Richardson^  57  Neb.  617. 

Plaintiff  cites  Tilton  v.  Cofield,  93  U.  S.  163,  as  decisive 
f)f  this  case.  In  that  case  plaintiff  set  up  a  cause  of  action 
on  a  book  account,  and  attached  the  property.  He 
obtained  judgment,  which  was  afterwards  reversed.  Pend- 
ing suit  the  property  was  sold.  Later  plaintiff  amended 
his  affidavit  and  declaration,  alleging  upon  a  note,  and 
prevailed,  even  against  the  purchaser.  The  note  described 
in  the  amended  declaration  and  the  book  account  first 
alleged  represented  the  same  debt.  It  is  not  decisive  of 
the  case  at  bar.  One  of  the  controlling  features  in  the 
case  cited  was  the  fact  that  the  amendment  did  not  change 
the  cause  of  action  or  allege  a  different  ground  for  relief. 
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In  reference  to  the  amendment  the  court  said:  "The 
description  of  the  cause  of  action  was  changed,  but  in  the 
view  of  equity,  and  in  point  of  fact,  it  was  substantially 
the  same  with  that  originally  described."  The  trial  court 
proi)erly  found  against  the  defendants  upon  the  first  judg- 
ment obtained  by  plaintiff  against  Joel  T.  Chilcoat,  and 
declaring  the  same  a  lien  upon  the  property  in  contro- 
versy; but  was  in  error  in  subjecting  the  property  to  the 
payment  of  the  second  judgment. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded,  with  instructions  to  modify  the  decree  to 
conform  to  the  conclusions  herein  announced. 

DuFPiB  and  Good,  00.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  with  instructions  to  enter  a  decree 
in  conformity  to  the  conclusions  therein  announced. 

m 

Beversbd. 


Belle  M.  Agnew,  appellee,  v.  City  op  Pawnee  City  et 

al.,  appellants. 

FnjH)  JuLT  12,  1907.     No.  14,831. 

1.  Easements.    An  easement  in  real  estate  may  be  acquired  by  open, 

notorious,  uninterrupted,  adverse  possession  for  the  statutory 
period  of  ten  years. 

2.  Easement  in  Street.  An  easement  ta  a  city  street  could  be  acquired 

by  open,  notorious,  uninterrupted,  adverse  possession  for  the 
statutory  period  of  ten  years  prior  to  the  statute  of  1899. 

3.  Courts:    Judiclax  Notice.    The  courts  wiU  take  judicial  notice  of 

the  fact  that  a  city  is  an  incorporated  city,  of  the  time  when  it 
was  incorporated,  and  of  the  sali^t  facts  of  its  geography  and 
history. 

4.  Basements:  Teansixb.    An  easement  wUl  pass  by  a  deed  or  grant 

of  conveyance,  even  if  the  word  "appurtenance,"  or  a  similar 
expression,  is  not  used  in  the  instrument,  if  it  is  apparent  to  an 
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ordinary  observer,  and  naturally  and  necessarily  belonged  to  the 
premises. 

6. :    Abandonment.    Nonuser  of  an 'easement  for  a  less  period 

than  the  statutory  period  of  ten  years  will  not  of  itself  work 
an  abandonment  of  the  right. 

6.  :    :    BuBDEN  or  Proof.    The  burden  of  proof  is  on  the 

party  alleging  it  to  show  abandonment,  and  such  abandonment 
must  be  pleaded. 

7.  Injunction  will  lie  to  protect  the  owner  of  an  easement  in  its  en- 

joyment 

8.  Pleading:    Judgment.     The  failure  to  allege  in  the  petition  that 

the  plaintijff  had  been  in  the  exclusive  adverse  possession  of  the 
premises  for  ten  years,  and  of  the  court  to  find  that  fact  in  the 
decree,  is  not  material  after  judgment,  where  the  proof  ad- 
mitted without  objection  shows  the  possession  to  have  been  of 
that  character. 

Appeal  from  the  district  court  for  Pawnee  county: 
William  H.  Kelligar,  Judge.    Affirmed. 

Story  &  Story ^  for  appellants. 

John  B.  Raper  and  Frank  A.  Barton,  contra. 

Epperson,  C. 

This  is  an  injunction  suit  to  restrain  the  defendant  city 
and  its  offic(Ts  from  removing  a  stairway  constructed  by 
plaintiff  on  a  public  street.  In  1881  the  then  owners  of 
plaintiff's  lot  erected  thereon  a  brick  building,  the  north 
wall  of  which  r(^st(^  on  the  line  between  the  premises  and 
the  street.  At  the  same  time  the  stairway  in  question  was 
built  extending  from  the  ground  to  a  second  story  door 
in  the  nortli  wall  of  the  building  and  projecting  into  the 
street  two  and  one-half  feet.  The  stairway  was  used  con- 
tinuously for  nearly  20  years.  In  1900  it  was  removed 
by  the  city,  and  was  not  rebuilt  until  four  years  later, 
when  plaintiff  purchased  the  premises,  and,  claiming  that 
her  grantors  had  acquired  an  easement  by  adverse  pos- 
session, constructed  a  new  stairway  of  the  sam«  size  and 
at  the  same  place.    The  city  authorities  threatened  to  re- 
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move  the  new  structure,  but  were  enjoined  by  the  district 
court.    Defendants  appeal. 

1.  It  is  now  claiuied  that  an  easement  by  adverse  pos- 
session was  not  established.  It  has  been  held  that  an 
easement  in  real  estate  may  be  obtained  by  open,  noto- 
rious, peaceable,  uninterrupted,  adverse  possession  for  the 
statutory  period  of  ten  years  (Omaha  &  R.  V.  R,  Co.  v, 
Richards  J  38  Neb.  847),  and  that  title  may  be  acquired 
by  adverse  possession  in  a  city  street.  Meyer  v.  City  of 
Lincoln,  33  Neb.  566;  Leii'is  v.  Baker,  39  Neb.  636.  It  ha.s 
been  held  that  title  to  a  part  of  a  country  road  cannot  be 
acquired  by  adverse  possession.  Krueger  v.  Jenkins,  59 
Neb.  641;  Lydick  v.  State,  61  Neb.  309.  In  Krucyrr  r, 
Jenkins,  supra,  Sullivan,  J.,  clearly  points  out  the  rea- 
sons for  not  applying  the  rule  to  city  streets.  He  says: 
"It  would  seem  that  there  is  in  this  state  much  reason  for 
holding  that  incorporated  cities  should,  in  actions  relat- 
ing to  their  streets,  be  subject  to  the  operation  of  the 
statute  of  limitations.  They  own  in  fee  simple  the  streets, 
alleys  and  other  public  places  within  their  corporate 
limits.  See  Compiled  Statutes,  1899,  ch.  14,  art.  I,  sees. 
104,  106.  They  may  maintain  ejectment-  to  recover  pos- 
session of  them;  they  may,  speaking  generally,  vacate 
them  either  in  whole  or  in  part.  The  right  is  even  given 
to  sell  and  dispose  of  them,  and  apply  tlie  money  derived 
from  the  sale  to  any  legitimate  municipal  purpose.  See 
Compiled  Statutes,  1899,  ch.  14,  art.  I,  sec.  77.  In  other 
words,  municipal  corporations  are  invested  with  a  sort 
of  proprietary  interest  in  this  class  of  property,  and  may 
be  required,  therefore,  to  guard  it  with  the  same  degree 
of  vigilance  as  that  which  is  exacted  of  private  owners. 
It  is  believed  that  the  authorities  are  all  agreed  upon  the 
proposition  that  as  to  property  which  is  held  in  private 
ownership,  and  not  upon  public  trust,  municipal  corpora- 
tions are  on  the  same  footing  with  private  individuals  and 
equally  affected  by  the  limitation  laws.'^  It  seems  clear 
from  this  reasoning,  and  the  cases  above  cited,  not  only 
that  title  may  be  acquired  by  adverse  possession   in  a 
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city  street,  but  that  the  title  in  the  street  is  such  that  it 
may  become  servient  to  an  abutting  lot  by  the  establish- 
ment of  an  easement  therein.  No  statute  applicable  to  the 
case  at  bar  existed  prior  to  the  amendment  of  section  6 
of  the  code  in  1899,  and  we  think  the  trial  court  was 
justified  in  finding  that  plaintiflf^s  grantors  in  1881  con- 
structed a  stairway  in  one  of  the  city's  streets  shown  on 
the  recorded  plat,  and  of  which  the  courts  take  judicial 
notice  (16  Oyc.  852,  858,  859,' 862,  864,  868,  909),  and  had 
acquired  an  easement  by  adverse  possession. 

2.  But  it  is  earnestly  contended  that  such  easement  was 
not  transferred  to  plaintiflF,  and  that  she  is  not  now  en- 
titled to  an  easement  in  the  property.     It  appears  that, 
after  plaintiff's  grantors  had  constructed  the  stairway 
and  used  it  for  nearly  20  years,  the  city  removed  the 
structure.     No  stairway  was  in  existence  when  plaintiff 
secured  title  to  the  property,  and  the  point  for  determina- 
tion is  whether  plaintiflF's  deed  carried  with  it  the  ease- 
ment acquired  by  her  grantors.   The  deed  recites  that  the 
grantors  "hereby  grant,  bargain,  sell,  convey  and  confirm'' 
unto  plaintiflf   the   lot   therein  described   by  metes   and 
bounds.    The  imstrument  did  not  contain  the  usual  clause : 
"Together  with  all  appurtenances  thereunto  belonging." 
And  the  question  is:   Did  the  easement  pass  by  implica- 
tion?   We  think  it  did.    "Where  an  easement  is  annexed 
as  appurtenant  to  land,  it  passes  as  an  appurtenance  with 
a  conveyance    *    *    *    of  the  dominant  estate  and  need 
not  be  specifically  mentioned  in  the  deed."    14  Cyc.  1184, 
1185.    "A  principal  thing  will  draw  to  it  all  its  incidents 
and  appurtenances,  and  upon  a  transfer  of  the  principal 
thing  they  will  pass  with  it,   although  not  specifically 
named."     Morgan  v.  Mason,  20  Ohio,  401,  55  Am.  Dec. 
464.    In  Jarvis  v.  Seele  Milling  Co.,  64  Am.  St.  107  (173 
111.  192),  it  is  said:  "Appurtenances  will  pass  by  a  deed 
or  grant  of  conveyance,  even  if  the  word  ^appurtenance,' 
or  a  similar  expression,  is  not  used  in  the  instrument." 
See,  also,  Berry  r.  Billings,  44  Me.  416,  69  Am.  Dec.  107; 
Hammond  v.  Woodman^  41  Me.  177,  66  Am.  Dec.  219. 
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8.  It  is  argued,  however,  that  the  authorities  have 
limited  easements  by  implied  grant  to  such  as  were  open 
and  visible,  such  as  would  be  apparent  to  an  ordinary 
observer,  continuous  and  necessary  to  the  enjoyment  of 
the  estate  granted  or  retained,  and  hence,  the  stairway 
being  removed  at  the  time  of  plaintiff's  purchase,  plaintiff 
did  not  acquire  an  easement  by  implied  grant.  It  has  been 
held  that  an  easement  not  expressly  mentioned  in  a  deed  . 
does  not  pass  unless  it  naturally  and  necessarily  belongs 
to  the  premises.  Chreen  v.  Collins,  86  N.  Y.  246,  40  Am. 
Uep.  531,  and  note ;  Whiting  v.  Gaylord,  66  Conn.  337,  50 
Am.  St.  Rep.  87;  Carhrey  v.  WiUis^  7  Allen  (Mass.),  364, 
83  Am.  Dec.  688;  Butterworth  v.  Crawford,  46  N.  Y.  349, 
7  Am.  Rep.  352;  Elliott  v.  Rhett,  5  Rich.  Law  (S.  Car.), 
405,  57  Am.  Dec.  763;  Bumstead  v.  Cook,  169  Mass.  410, 
61  Am.  St  Rep.  293,  and  note.  This  rule  seems  to  apply 
more  particularly  to  the  creation  of  easements  by  implied 
grant  upon  the  severance  of  the  estate;  but,  conceding  its 
applicability  to  the  case  in  hand,  we  think  the  easement  in 
question  was  apparent  to  an  ordinary  observer  and  nat- 
urally and  necessarily  belonged  to  the  premises.  It  is 
true  the  stairway  had  been  removed,  but  the  landing  at 
the  second  story  door  remained.  The  building  was  lo- 
cated on  the  northwest  corner  of  the  block,  and  faced  the 
west  on  one  of  the  principal  streets  of  the  city.  There 
were  five  rooms  in  the  second  story.  The  two  in  the  west 
end  of  the  building  were  used  for  office  purposes  and  the 
other  three  were  occupied  by  tenants  as  a  dwelling.  A 
hall,  running  north  and  south,  and  extending  from  the 
door  in  the  north  wall  to  the  south  wall  of  the  building, 
separated  the  east  rooms  from  the  west  or  office  rooms. 
This  hall  connected  with  another  hall  running  east  near 
the  south  wall  to  a  door  in  the  rear  of  the  building.  A 
stairwav  extended  from  this  rear  door  to  the  sidewalk  in 
the  street  at  the  northeast  corner  of  the  building.  There 
was  no  front  entrance  to  the  second  story  of  the  building, 
and,  in  view  of  the  fact  that  the  landing  still  remained, 
it  cannot  be  said  that  the  easement  would  not  be  apparent 
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to  an  ordinary  observer.  Neither  can  it  be  claimed  that 
the  easement  was  not  necessary  to  the  enjoyment  of  the 
estate.  The  back  stairway  did  not  provide  sufficient  in- 
gress and  egress  to  the  second  story.  After  the  stairway 
in  controversy  was  removed,  the  owners  of  the  buildini^ 
were  unable,  for  this  reason,  to  rent  the  rooms  on  th<^ 
second  floor,  and  it  is  clear  that  a  stairway  leading  from 
the  second  story  to  the  main  street  was  necessary  to  the 
proper  enjoyment  of  the  estate.  See  Simmot^s  v.  Cloonan, 
81  N.  Y.  557;  Charleston,  C.  &  C.  R.  Co.  v.  Leech,  33  S. 
Car.  175,  26  Am.  St.  Rep.  668. 

4.  Defendants'  next  insistence  is  that  the  easement  had 
been  abandoned  after  the  structure  had  been  removed  bv 
the  city  and  prior  to  the  plaintiflf^s  purchase.  This  con- 
tention is  untenable.  Four  years  elapsed  after  the  re- 
moval and  before  plaintiff  became  the  owner;  but  the  rule 
is  that  nonuser  of  an  easement  for  a  less  period  than  the 
statutory  period  of  ten  years  will  not  work  an  abandon- 
ment of  the  right.  "Nonuser  for  a  period  sufficient  to 
create  an  easement  by  prescription  will  raise  a  presump- 
tion to  defeat  the  right.  But  this  nonuser  is  open  to  ex- 
planation and  may  be  controllcHi  by  proof  that  the  ow^ner 
had  no  intention  to  abandon  his  easement  while  thus 
omitting  to  use  it."  14  Cyc.  1186.  The  burden  of  proof 
is  on  defendants  to  show  abandonment,  and  such  aban- 
donment must  be  pleaded  and  proved.  IJennessy  v.  Mur- 
dock,  137  N.  Y.  317. 

5.  Plaintiff's  right  to  an  injunction  is  questioned.  "It 
is  well  settled  that  injunction  will  lie  to  protect  the  owner 
of  an  easement  in  its  enjoyment."  14  Cyc.  1216;  Barr  v. 
Lamaster,  48  Neb.  114;  Keplinger  v.  WooUsey,  4  Neb. 
(Unof.)  282;  1  High,  Injunctions  (4th  ed.),  sec.  545. 

6.  Defendant's  final  contention  is  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  be- 
cause it  is  not  therein  stated  that  the  alleged  adverse  pos- 
scission  wajs  exclusive  and  that  it  was  made  under  a  claim 
of  ownership.  In  Tourtelotte  v.  Pearce,  27  Neb.  57,  it  was 
held:   "The  failure  to  allege   in   the  petition  that  the 
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plaintiff  had  been  in  the  c.rchish'e  adverse  possession  of 
the  premises  for  ten  years,  and  of  the  court  to  find  that 
fact  in  the  decree,  is  not  a  material  error  after  judji^ment, 
where  the  proof  shows  the  possession  to  have  been  of  that 
character.'' 

Tliere  is  no  error  in  the  record,  and  an  affirmance  of 
the  judgment  is  recommended. 

DuFFiE  and  GkX)D,  €C.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


John  Miller  et  al.,  appellees,  v.  William  McGannon, 

appellant. 

Filed  July  12,  1907.     No.  14,896. 

1.  Trial:    Countebclatm.    The  practice  in  this  state  Is  that  an  action, 

including  a  counterclaim,  shall  be  tried  as  an  entirety,  and  not 
as  separate  suits. 

2.  :    :     Withdrawal.     If  for  any  reason   the  defendant 

does  not  desire  to  have  his  counterclaim  disposed  of  in  the  ac- 
tion wherein  it  is  pleaded,  he  should  move  to  withdraw  it  before 
the  final  submission  of  the  cause. 

3   .    .    -Waiver.     Defendant  pleaded  a  counterclaim,  and 

upon  the  conclusion  of  the  plaintiff's  evidence  moved  for  and 
procured  an  order  of  the  court  directing  a  verdict  for  defendant 
upon  the  plaintiff's  cause  of  action.  Held,  That  defendant  was 
not  entitled  thereafter  to  introduce  evidence  to  prove  his  coun- 
terclaim, that  the  order  directing  the  verdict  concluded  the  trial, 
and  that  defendant  by  moving  for  a  directed  verdict  and  obtain- 
ing a  favorable  ruling  thereon  waived  a  hearing  on  his  counter- 
claim. 

Appeal   from   the   district  court  for   Dawes  county: 
William  H.  Westover,  Judge.    Affirmed. 
42 


GIO  NEBRASKA  REPORTS.  [Vol.  79 


Miller  T.  McGannon. 


Allen  G.  Fisher,  for  appellant. 
A.  W.  CritcSy  contra, 

Epperson,  C. 

Plaintiffs,  (^hicap:©  commissionmen,  allege  in  their  peti- 
tion herein  that,  under  written  contract,  they  advanced 
f  1,000  to  defendant  in  1900,  for  which  he  sent  them  4,S81 
pounds  of  wool  to  be  held  until  he  (defendant)  directed 
a  sale;  that  defendant  failed  to  order  the  wool  sold 
and  refused  to  indemnify  plaintiffs  against  the  decline  in 
market  prices;  that  in  January,  1903,  plaintiffs  sold  the 
wool  at  a  loss  of  $546.17,  for  which  they  ask  judgment 
Defendant  pleaded  a  general  denial  and  a  counterclaim, 
alleging  that  he  sold  plaintiffs  6,996  pounds  of  wool  in 
1900  at  an  agreed  price  of  19J  cents  a  pound,  none  of 
which  had  been  paid,  and  prayed  judgment  for  $1,795.61. 
The  reply  w-as  a  general  denial.  At  the  conclusion  of 
plaintiffs'  evidence,  defendant  moved  the  court  to  direct 
a  verdict  in  his  favor.  Upon  this  motion  being  sustained 
by  the  court,  def(^ndant,  without  first  withdrawing  his 
request  for  an  instructed  verdict,  called  witnesses  and 
asked  to  have  them  sworn,  and  that  he  be  permitted  to 
prove  his  counterclaim.  This  re<][uest  was  denied,  and  th«* 
court  thereupon  instructed  the  jury  to  return  a  verdict 
for  defendant.  Defendant  filed  a  motion  objecting  to  the 
form  thereof,  and  asked  that  it  be  set  aside,  and  for  a 
new  trial  of  his  counterclaim,  alleging  aB  his  r(»ason« 
statutory  grounds  for  a  new^  trial,  which  need  not  l>e  set 
out  here.  This  motion  was  also  overruled,  and  judgment 
entered  that  plaintiffs'  petition  and  defendant's  counter- 
claim be  dismissed,  that  each  party  go  hence  without  day, 
and  that  defendant  recover  his  costs.    Defendant  appeals. 

The  principal  error  assigned,  and  the  only  one  argued, 
is  the  refusal  of  the  court  to  hear  evidence  in  support  of 
defendant's  counterclaim  after  the  court  had  sustained 
defendant's  motion  to  direct  a  verdict  in  his  favor.  Our 
code  provides  the  manner  of  conducting  a  trial.    Section 
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283  of  the  code  provides :  "When  the  jury  has  been  sworn 
the  trial  shall  proceed  in  the  following  order,  unless  the 
court  for  special  reasons  otherwise  directs:"  Here  fol- 
lows provisions  for  opening  statements  to  the  jury  and 
the  admission  of  evidence.  Continuing,  the  section  pro- 
vides: ."Fifth:  ^ATien  the  evidence  is  concluded,  either 
party  may  request  instructions  to  the  jury  on  points  of 
law,  which  shall  be  given  or  refused  by  the  court.  Sixth : 
The  parties  may  then  submit  or  argue  the  case  to  the 
jury."  It  is  a  well-established  rule  of  procedure  in  this 
state  that,  when  the  plaintiff's  evidence  is  insufficient  to 
entitle  him  to  recover,  the  court  should,  on  motion  of  the 
defendant,  direct  a  verdict  for  the  defendant.  Anders  r. 
lAfe  Ins.  Clearing  Co.y  62  Neb.  585 ;  People's  Building ,  L.  cC 
8.  Ass'n  V.  Palmer,  2  Neb.  (Unof.)  460;  Fremont  Brew- 
ing Co.  V.  Hansen^  65  Neb.  456;  Chicago,  R,  I.  &  P. 
R.  Co,  V.  Sporer,  69  Neb.  8.  It  is  also  the  practice  thai 
issues  presented  in  an  action  shall  be  tried  as  an  en 
tirety,  and  not  as  separate  suits.  Section  441  of  the  cod(* 
provides :  "If  a  counterclaim  or  set-off  established  at  the 
trial  exceeds  the  plaintiff's  claim  so  established,  judg- 
ment for  the  defendant  must  be  given  for  the  excess ;  or. 
if  it  appear  that  the  defendant  is  entitled  to  any  aflBrm^v 
tive  relief,  judgment  shall  be  given  therefor.''  It  is  nol 
intended  that  there  should  be  two  trials  in  an  action 
where  a  setoff  or  counterclaim  is  pleaded,  but  plaintiff'.' 
claim  and  the  cross-claim  should  be  disposed  of  at  onr 
trial.  If  for  any  reason  the  defendant  does  not  wish  to 
have  his  counterclaim  tried  in  the  pending  action,  h(» 
should  move  to  withdraw  it  before  the  final  submission  of 
the  cause,  when,  under  the  provisions  of  section  126  of  the 
code,  the  same  may  be  entered  as  a  separate^  cause,  or  an 
independent  action  subsequently  maintained. 

The  proceedings  requested  by  the  defendant  are  not 
authorized  by  the  practice  in  this  state.  By  moving  for 
an  instructed  verdict  and  obtaining  a  favorable  ruling, 
he  waived  his  counterclaim  and  terminated  the  trial.  The 
evidence  introduced  did  not  show  that  defendant  w^as  en- 
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titled  to  a  money  judgment.  Having  procured  a  ruling, 
which,  under  the  practice,  terminated  the  trial,  defend- 
ant cannot  complain  of  the  only  judgment  which  could  be 
rendered  upon  the  verdict  he  requested.  Upon  granting 
the  defendant's  motion  for  a  directed  verdict,  the  only 
thing  remaining  to  be  done  was  the  formal  entry  of  the 
verdict  and  judgment.  Defendant,  being  instrumental  in 
bringing  this  about,  cannot  predicate  error  in  the  pro- 
ceeding. In  Missouri  P.  R,  Co.  v.  Fox,  60  Neb.  531,  it  is 
held  that  "it  is  a  sound  and  salutary  principle  that  a 
party  cannot  be  heard  to  complain  of  an  error  which  he 
himself  has  been  instrumental  in  bringing  about/'  Set* 
also,  Weander  v.  Johnson,  42  Neb.  117,  and  cases  cited 
in  1  Page,  Nebraska  Digest,  pp..  145,  146. 

Plaintiffs,  on  April  20,  1903,  thirteen  months  after  the 
rendition  of  the  judgment  in  the  district  court,  filed  cross- 
assignments  of  error  herein  and  request  a  hearing  thereon. 
Their  right  to  a  hearing  is  seriously  questioned ;  but  it  is 
unnecessary  to  decide  that  point,  as  the  record  clearly 
shows  that  the  order  of  the  trial  court  directing  a  verdict 
for  defendant  was  right,  and  plaintiffs  have  not  assaibnl 
it  in  their  brief. 

We  recommend  that  the  judgment  of  the  district  court 
l)e  affirmed. 

DuFFiB  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Leo  N.  Brandt,  appellee,  v.  Oscar  Olson,  appellant.* 

Filed  July  12,  1907.     No.  14,943. 

1.  Highways:  Dedication:  Evidence.  To  prove  ftn  implied  dedica- 
tion of  a  road  to  the  public  as  a  highway  and  the  acceptance 
thereof  by  the  public,  it  is  not  necessary  to  prove  that  the  public 


♦  Rehearltig  allowed,    See  opinion,  p.  617,  post. 
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authorities  have  improved  or  repaired  the  road,  where  the  evi- 
dence showed  that  it  required  no  improving  or  repairing  to  fit 
it  for  public  travel. 

2.  : :    Presumptions.     Evidence  of  ten  years'  use  by  the 

public  of  a  road  through  cultivated  land  without  substantial 
variance,  with  the  knowledge  and  acquiescence  of  the  owner  .for 
a  period  of  ten  years,  raises  the  presumption  of  an  implied  dedi- 
cation and  acceptance  of  such  road  as  a  public  highway. 

Appeal  from  the  district  court  for  Harlan  county :  Ed 
L.  Adams,  Judge.  Affirmed  in  part  and  reversed  in  part 
irith  directions. 

G.  M.  Miller^  W.  8.  Marian  and  Gamer  Tliamas,  for 
appellant. 

John  Evcrsan,  contra. 

Epperson,  C. 

Plaintiff  owns  the  southeast  quarter  of  the  southeast 
quarter  and  the  west  half  of  the  southeast  quarter  of  sec- 
tion 2,  town  19,  range  6  west,  in  Harlan  county,  Nebraska. 
Defendant,  a  road  overseer,  believing  that  a  highway  ex- 
isted along  the  sintion  line  south  of  plaintiflf's  land,  and 
also  that  another  road  running  north  and  south  had  been 
established  close  to  the  west  line  of  said  southeast  quarto;* 
of  the  southeast  quarter,  removed  plaintiff's  fence  posts 
obstructing  the  alleged  highways,  and  plaintiff  brought 
this  action  to  enjoin  defendant  and  his  successors  from 
interfering  with  plaintiff's  use  thereof.  The  district 
(ourt  found  for  defendant  as  to  the  section  line  or  east 
and  west  road,  but  enjoined  defendant  as  to  the  north 
and  south  road  extending  through  plaintiff's  forty.  Both 
parties  appeal. 

1.  We  have  carefully  read  the  record,  and  are  con- 
vinced that  the  learned  trial  court  reached  the  only  con- 
clusion warranted  by  the  evidence  as  to  the  section  line 
or  east  and  west  road.  It  is  unnecessary  to  set  out  the 
evidence  or  the  substance  of  it.  We  think  the  judgment 
on  plaintiff's  appeal  should  be  affirmed. 
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2.  Defendant  complains  of  the  decree  enjoinino:  hiui 
from  removing  obstructions  on  the  north  and  south  road. 
The  evidcaice  shows  that  in  1885,  and  prior  thereto,  tlie 
public  had  traveled  through  the  southeast  quarter  of  said 
s(H»tion  2  in  a  northeasterly  and  southwesterly  direction, 
(entering  the  southeast  quarter  of  tlie  southeast  (quarter  at 
a  point  near  the  southwest  corner  thereof,  and  leavinc: 
the  forty  about  200  yards  east  of  the  northwest  corner. 
At  that  time  the  land  was  wild,  unbroken  prairie.  In 
1885  or  188G  the  owner  thereof  broke  out  the  prairie  and 
pr(»pared  to  farm  part  of  the  forty,  and  caused  the  travc^l 
to  turn  to  the  west  on  the  west  side  of  the  broken  field  to 
a  point  where  the  road  is  now  located.  On  th(»  west  of 
the  road  the  land  remained  open  prairie  until  about  1893. 
Under  the  decisions  of  this  court,  we  consider  that  up  to 
the  time  of  the  improvement  of  the  land  on  both  sides  of 
the  traveled  road  there  was  no  adverse  user,  and  that  the 
actual  use  thereof  by  the  public  with  the  consent  of  the 
owner  was  not  evidence  of  an  intention  on  the  part  of  the 
owner  to  dedicate  the  particular  strip  of  land  in  conti*o 
versy  to  the  public  as  a  highway.  Bleck  v.  Keller,  73  Neb. 
826;  En(jle  v.  Hunt,  50  Neb.  358. 

It  is  fairlv  well  established  that  at  least  as  earlv  as 
1893  the  land  on  the  west  side,  except  about  10  rods  at 
the  south  end  thereof,  w-as  improved  by  the  owner,  who 
plowed  and  cultivated  up  to  the  alleged  highway.  The 
(evidence  of  many  witnesses,  including  some  called  by 
plaintiff,  clearly  establishes  the  fact  that  plaintiff's  grant- 
ors recognize^d  said  road  as  a  public  highway  for  more 
than  10  years  by  cultivating  the  land  on  either  side,  ex- 
cept the  10  rods  hereinafter  referred  to,  and  by  leaving 
for  public  travel  the  strip  in  controversy,  and  that  during 
the  entire  period  of  time  the  public  accepted  and  used  it 
as  such,  with  full  knowledge  and  ac(iuiescence  of  the 
plaintiff  and  his  grantors,  until  about  the  time  this  suit 
was  instituted  in  1905. 

At  the  south  end,  where  the  north  and  south  road  enters 
upon  the  highway  between  S(»ctions  2  and  11,  the  travel 
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has  encroached  for  about  10  rods  upon  the  other  lands 
of  the  plaintiflf.  It  seems  that  in  turning  the  corner, 
as  is  often  the  case,  the  travel  would  turn  before 
the  intersection  was  reached.  When  the  travel  com- 
ing from  the  north  reached  a  point  about  10  rods . 
north  of  the  intersection  with  the  east  and  west  road, 
some  of  the  travel  would  turn  to  the  southwest  and  enter 
the  section  line  a  few  rods  west  of  the  corner,  and  some 
would  turn  to  the  southeast  and  enter  the  section  line 
road  a  few  rods  east  of  the  corner,  thus  making  a  Y  shape 
appearance  in  the  traveled  paths.  In  the  present  case, 
nothing  prevented  the  travel  from  thus  cutting  short  the 
corner  until  1901,  when  it  was  stopped  and  thereafter  con- 
fined to  the  narrow  strip  in  controversy  throughout  its 
entire  length,  intersecting  the  east  and  west  road  at  right 
angles.  Apparently  the  most  serious  question  here  is  t.> 
determine  whether  or  not  the  diverging  from  the  narrow 
strip  at  the  corner  will  prevent  the  acquisition  of  the  en- 
tire strip  or  any  portion  of  it. 

There  would  be  no  difficulty  in  arriving  at  the  con- 
clusion that  a  right  to  use  the  road  as  a  public  highway 
had  been  acquired  by  implied  dedication,  were  it  not  for 
the  divergence  of  the  travel  at  the  point  where  the  road 
intersects  the  section  line.  Apparently  the  trial  court 
granted  the  injunction  because  of  such  divergence.  The 
south  end  of  the  road  in  controversy  was  never  closed. 
Some  of  the  traveling  public  used  it  all  the  time,  and  all 
since  1901,  when  the  owner  of  the  land  confined  the  travel 
to  the  straight  line.  It  is  true  the  cut-offs  at  the  corner 
were  abandoned  in  1901,  but  it  does  not  appear  that  the 
travel  straight  to  the  corner  or  section  line  was  ever  dis- 
continued or  interfered  with.  In  Rube  v.  Sullivan,  23 
Neb.  779,  it  is  said:  "Ten  years'  uninterrupted  use  will 
create  the  presumption,  but  a  much  shorter  period  will  be 
sufficient  where  the  act  of  the  owner  from  which  the  dedi- 
cation is  inferred  is  clear  and  unequivocal,  and  accom- 
panied or  immediately  followed  by  public  use.  •  •  ♦ 
But,  unless  there  is  some  clear  and  unequivocal  manifes- 
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tation  of  an  intention  to  dedicate,  there  will  be  no  pre- 
sumption of  dedication  until  after  the  lapse  of  10  years/' 
See,  also,  Rathman  v.  Korenhurg,  21  Neb.  467;  Shaffer 
v.  Stull,  32  Neb.  94;  City  of  Omaha  v.  Hawver,  49  Neb.  1; 
Engle  v.  Hunt,  50  Neb.  358.  Witness  Smith,  who  owned 
the  land  from  1892  to  1901,  testified  that  he  broke  out  and 
cultivated  the  land  on  the  west  side  of  the  road,  leaving 
the  strip  in  controversy  for  the  sole  use  of  the  public,  in- 
tending that  it  should  be  used  as  a  highway.  His  succes- 
sors in  title  (except  plaintiff)  never  changed  its  use.  The 
diversion  of  the  travel  at  the  south  end  of  the  road  was 
not  a  substantial  variance  which  would  defeat  the  pre- 
sumption that  the  owners  of  the  fee  dedicated  the  land  to 
the  public. 

The  public  authorities  never  improved  or  repaired  th*^ 
road,  but  did  work  that  part  of  the  highways  connected 
with  this  road.  The  road  north  of  this,  which  was  im- 
proved by  the  public  officers,  was  without  value,  except 
when  used  in  connection  with  the  road  in  controversy. 
Moreover,  the  evidence  shows  that  the  road  needed  no  im 
provement  Undoubtedly  the  improvement  or  repair  by 
the  officers  of  a  road  claimed  to  have  been  dedicated  to 
the  public  would  be  strong  evidence  tending  to  show  an 
acceptance,  but,  where  no  improvement  is  necessary,  the 
absence  of  such  evidence  will  not  defeat  the  presumption 
of  a  dedication,  which  arises  from  the  fact  that  the  public 
have  used  the  road  for  a  period  of  10  years.  Prom  1893, 
plaintiff's  land  ceased  to  be  wild  uncultivated  prairie,  and 
the  owners,  by  their  conduct  in  leaving  the  road  between 
their  improved  fields,  dedicated  it  to  the  public,  and  the 
public  have  accepted  the  same  by  using  it  for  more  than 
10  years. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed  on  plaintiflf's  appeal,  and  reversed 
on  defendant's  appeal,  and  the  cause  remanded,  with  di- 
rections to  dissolve  the  injunction  restraining  defendant 
and  others  from  using  the  north  and  south  road  inter- 
secting the  east  and  west  road  at  right  angles. 

DuFFiB  and  Gk)OD,  CO.,  concur. 
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By  the  Court :  For  the  reasons  stated  in  the  foroffoinir 
opinion,  the  judgment  of  the  district  court  on  plaintiff's 
appeal  is  affirniedj  and  reversed  on  defendant's  appeal, 
and  the  cause  remanded,  AVith  directions  to  dissolve  the 
injunction  restraining,  d(»fendant  and  other's  from  using 
the  north  and  south  road  intersecting  the  east  and  west  or 
section  line  road  at  right  angles. 

Judgment  accordingly. 

The  following  opinion  on  rehearing  was  filed  January 
8,  1908.    Former  judgment  adhered  to: 

Highways:  Prescription.  Where  a  highway  is  established  presum- 
ably upon  a  section  line,  and  used  for  ten  years  or  more  by  the 
public  without  objection  made  by  an  adjoining  landowner,  and 
thereafter  it  becomes  known  that  the  road  is  in  fact  partly  upon 
his  land  atid  away  from  the  section  line,  held  that  the  right  of 
the  landowner  to  recover  the  strip  of  his  land  thus  used  is 
barred  by  prescription. 

Epperson,  0. 

In  our  former  opinion  we  did  not  discuss  at  length  the 
question  involved  pertaining  to  the  east  and  west  road.  For 
more  than  10  years  the  public  have  used  a  road  running 
east  and  west  at  or  near  the  south  line  of  plaintiflf'.s  prop- 
erty, the  south  half  of  the  southeast  quarter  of  section  2.  It 
is  contended  by  plaintiflf  that  this  road  is  not  upon  the  sec- 
tion line,  but  that  a  part  of  it  is  wholly  within  his  land; 
that  at  the  southeast  comer  of  his  land  the  road  is  oi  the 
line,  but  that  it  bears  off  to  the  north,  so  that  at  the  west 
si.de  of  plaintiff's  farm  it  is  about  four  rods  north  of  the 
line.  Plaintiff  concedes  that  the  public  is  entitled  to  a 
road  on  the  line.  Consistent  with  his  present  contention, 
plaii^tiff  set  fence  posts  within  the  strip  now  used  as  a 
highway  along  what  he  contends  should  be  the  south  line 
thereof.  He  brings  this  action  to  restrain  the  defendant 
road  overseer  from  removing  the  posts.  A  survey  was 
made  by  the  county  surveyor,  who  gave  testimony  sup- 
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porting  plaintiff's  contention  that  the  road  now  umkI 
bears  off  from  the  section  line  to  the  north.  The  corr.vt- 
ness  of  the  method  used  by  the  surveyor  is  challenji^ed,  but, 
as  we  view  the  case,  no  occasion  exists -to  discuss  this  ques- 
tion, and  we  adopt  the  survey  as  establishing  the  facts 
relied  upon  by  plaintiff.  The  question  is  whether  or  not 
the  strip  of  land  actually  used  is  a  public  highway.  In 
other  words,  does  the  use  thereof  for  10  or  more  years 
l)y  the  public,  under  the  mistaken  belief  that  the  road  is 
upon,  the  swtion  line,  establish  it  as  a  highway? 

Plaintiff  cities  Bolton  v.  McShane,  U  N.  W.  211  (7*J 
la.  26),  wherein  it  was  held:  "No  length  of  use  by  the 
public  of  a  highway  which  is  supposed  to  be  upon  a  ce:* 
tain  line,  but  which,  by  mistake,  is  not,  can  give  any  claim 
to  the  highway  under  the  statute  of  limitations,  except  a-; 
to  the  true  line."  The  reason  for  this  holding  is  expressed 
in  the  opinion  of  the  court  as  follows:  "It  appears,  be- 
yond question,  that  the  track  traveled,  and  which  is  out- 
side of  appellant's  fence,  has  been  used  for  public  travel 
for  more  than  twenty  years.  It  is  evident  that  all  parties 
supposed  the  traveled  road  to  be  along  the  section  line. 
This  court  has  repeatedly  held  that,  in  case  of  mistake 
of  landowners  as  to  the  division  line  in  their  lands,  the 
possessor  holding  the  lands  as  a  part  of  his  tract,  and 
believing  it  to  be  within  his  boundaries,  is  not  protected 
by  statute.  Grube  v.  Wells^  34  la.  148.  In  State  v.  Welp- 
ton,  34  la.  144,  it  was  held  that  ^this  rule  is  applicable  to 
the  case  of  the  public  using  a  way  supposed  to  be  on  a 
certain  line,  but  which,  through  mistake,  is  not  really 
upon  it.  The  claim  of  the  public  is  confined  to  the  true 
line.  The  use,  in  order  to  draw  the  benefit  of  the  statute, 
must  correspond  with  the  claim  of  right'"     (79  la.  26.) 

This  court  has  reached  a  dift'erent  conclusion  in  its  ad- 
judication of  the  analogous  question  which  controlled  the 
decision  in  Bolton  v.  McShanc,  supra.  See  Baty  v.  Elrod, 
66  Neb.  735,  and  cases  there  cited.  In  the  Baty  case,  this 
court  expressly  disapproved  Oruhe  v.  Wells,  34  la.  148, 
relied  upon  to  support  Bolton  v.  ilcShane.    Manrose  v. 
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Parker^  90  III.  581,  seems  to  support  plaintiff's  contention, 
but  we  find  that  Landers  v.  Town  of  Whiteficldj  154  111. 
630,  holds  that,  under  circumstances  similar  to  those  in 
the  case  before  us,  the  landowner  was  barred  by  prescrip- 
tion from  fencing  in  the  strip  actually  used  for  a  road. 
See,  also,  Axmear  v.  Richards^  112  la.  657;  Meyer  v. 
Town  of  Petershurg,  99  Minn.  450;  Buch  &  Peiffer  v. 
Flanders,  119  la.  164.  It  is  a  well-established  rule  of 
this  court  that,  as  between  individuals,  possession  may  be 
advei*se,  though. the  claimant  occupies  under  a  mistaken 
belief  that  the  true  boundary  is  different  than  it  really  is. 
This  rule  is  applicable  to  questions  of  disputed  boundaries 
of  public  highways,  and  the  defendant  had  the  right  to 
remove  the  fence  posts  which  plaintiff  placed  in  this  high- 
way. 

We  have  also  reexamined  the  case  with  reference  to  the 
north  and  south  road.  It  is  contended  that  we  were  in 
error  in  stating  in  the  former  opinion  "that  at  least  as 
early  as  1893  the  land  on  the  west  side,  except  about  10 
rods  at  the  south  end  thereof,  was  improved  by  the  owner, 
who  plowed  and  cultivated  up  to  the  alleged  highway." 
The  witness  Smith,  who  ow^ned  the  farm  in  1893,  testified : 
"Q.  Commencing  on  the  south  line  of  section  2,  at  the 
road,  east  of  that  house,  what  cultivation  was  there  east  of 
the  road  when  you  went  there?  A.  There  were  20  acres 
cultivated  there,  lying  on  the  east  side  of  the  road.  Q. 
Then  you  owned  the  land  both  east  and  west  of  the  road, 
up  80  rods?  A.  Eighty  rods,  yes,  north.  Q.  How  long, 
to  your  knowledge,  was  the  strip  of  uncultivated  land  left 
between  those  two  forties,  and  used  as  a  road?  A.  The 
land  was  cultivated  when  I  went  there  on  each  side  of  that 
road.  Q.  How  long,  to  your  knowledge,  was  the  strip  of 
uncultivate<i  land  left  between  those  two  forty  acres,  and 
used  as  a  road?  A.  I  don't  know.  Of  course  as  to  that  I 
know  it  was  used  before  I  came  there.  Q.  How  long  do 
you  know  of  it  not  being  use<l?  A.  Being  used  as  a  road? 
Q.  Yes,  how  long  do  you  know^  of  it?  A.  Ever  since  1893. 
Q.  For  what  purpose  did  you  leave  that  strip  you  have 
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been  talking  of  as  a  road  uncultivated?  A.  From  the  fact 
of  it  being  established  from  self-establishment,  as  I  sup- 
posed, on  account  of  being  traveled  and  left  there  previous 
years.  Q.  For  what  purpose  did  you  leave  it?  A.  For 
the  purpose  of  a  road.  Q.  What  improvemente  or  fences 
were  there  along  the  road  on  the  west  side?  A.  It  was 
broke  up  when  I  got  there.  Q*  It  was  broken  up  west  of 
the  road  when  you  got  it?  A.  Yes,  sir.  Q.  Now,  across 
what  is  known  as  the  road,  what  improvements,  if  any, 
were  across  that,  on  what  is  known  as  the  road?  A,  What 
do  you  have  reference  to?  Q.  I  have  reference  to  what  is 
known  as  the  road.  A.  There  wasn't  any  improvements 
across  the  road.  There  was  land  cultivated  across  each 
side.  Q.  In  what  was  known  as  the  road,  it  wasn't  culti- 
vat(Hl?  A.  No,  the  road  wasn't  cultivated  up.  Q.  How 
wide  was  the  strip  that  was  left  uncultivated  between  the 
strips  east  and  west  of  it?  A.  Oh,  probably  a  rod  and  a 
half  or  two  rods.  The  plowing  came  up  to  the  road  on 
either  side."  Other  witnesses  gave  testimony  of  a  similar 
import,  and  the  record  fully  justifies  the  statement  in  the 
former  opinion  "that  plaintiflf's  grantors  recognized  said 
road  as  a  public  highway  for  more  than  ten  years  by  cul- 
tivating the  land  on  either  side." 

We  recommend  that  the.  former  opinion  be  adhered  to. 

DuPFiE  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  former  opinion  is  adhered  to. 

FOKMEB  JUDGMENT  AFFIRMED. 
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Charles  G.  Elmore,  appellant,  v.  Duncan  McMillan 

et  al.,  appellees. 

Filed  July  12,  1907.    No.  14,902. 

1.  Appeal:   Dismissal:    Affirmance,    The  decree  of  the  district  court 

dismissing  plaintiff's  cause  of  action  will  be  affirmed,  where  the 
record  discloses  that  the  only  relief  sought  would  haye  been 
against  a  nominal  defendant  who  did  not  appear  in  the  action 
and  upon  whom  the  record  fails  to  show  service  of  process. 

2.  Evidence  examined,  and  held  to  sustain  the  decree  of  the  district 

court. 

Appeal  from  the  district  court  for  Dawes  county :  Wil- 
liam H.  Westovkr,  Judge.    Affirmed. 

Allen  G.  Fisher^  for  appellant. 

A.  W.  C rites,  contra. 

Good,  C. 

On  August  4,  1904,  the  appellant  Elmore  filed  his  peti- 
tion in  the  district  court  for  Dawes  county,  praying  for 
an  injunction  to  restrain  the  several  defendants  therein 
named  from  disconnecting  or  interfering  with  plaintiff's 
use  of  a  certain  teleplume  in  his  office.     The  defendant^ 
named  were  the  Ohadron  Cooperative  Telephone  Company 
and  six  individuals,  several  of  whom  were  officers  and 
directors  of  the  Chadron  Cooperative  Telephone  Exchange. 
Plaintiff  claimed  to  be  entitled  to  the  rights  and  privileges 
of  a  stockholder  in  the  corporation  named  as  a  defendaui 
by  virtue  of  a  purchase  of  one  share  of  stock  therein  from 
one  Willis  8chenck,  and  claimed  the  right,  as  a  stock- 
holder, to  the  use  of  his  telephone  at  a  monthly  rental  of 
75   cents,   and   alleged   that    the  defendants   had   discou 
nected  his  telephone  on  the  3d  day  of  August,  because  of 
his  refusal  to  pay  a  higher  rate  of  rental,  to  wit,  $2  a 
month.     A  temporary  injunction  was  allowed  pending  the 
hearing  of  the  cause.     All  of  the  defendnnts,  except  the 
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Chadron  Cooperative  Telephone  Company,  answered  the 
petition,  and  denied  that  the  share  of  stock  which  plaintiflp 
had  purchased  from  Schenck  entitled  plaintiff  to  the 
reduced  rate  of  rental  claimed  by  him.  There  is  nothincr 
in  the  record  to  show  the  issuance  or  service  of  process 
upon  the  Chadron  Cooperative  Telephone  Company,  or 
upon  the  Chadron  Cooperative  Telephone  E!xchange,  and 
the  corporation  made  no  appearance  in  the  action.  Upon 
a  hearing  of  the  cause,  the  trial  court  found  that  Schenck 
was  a  nec(»ssary  party  to  the  action,  continued  the  hearing 
to  a  later  date,  and  ordered  that  Schenck  be  made  a  party 
defendant.  Schenck  answered,  and  admitted  the  sale  to 
l)laintiff  of  one  share  of  "common  stock"  in  the  Chadron 
Cooperative  Telephone  Exchange,  and  averre<l  that  said 
shai'e  of  stock  did  not  carry  with  it  the  privilege  of  a  tele- 
])hone  at  the  rate  of  75  cents  a  month,  and  alleged  that 
plaintiflf  had  knowledge  of  these  facts  when  he  purchased 
said  stock.  Afterwards,  upon  a  completion  of  the  trial  of 
the  cause,  the  district  court  found  in  favor  of  the  defend- 
ants, dissolved  the  temporary  injunction,  and  dismissed 
plaintiff's  cause  of  action.  From  this  judgment  of  the  dis- 
trict court  the  plaintiff  appeals. 

The  material  facts  underlying  this  controversy  are  as 
follows:  For  some  time  previous  to  October  15,  1903,  an 
unincorporated  association  of  individuals  owned  and 
operated  a  telephone  exchange  in  the  city  of  Chadron, 
under  the  name  of  the  Chadron  Cooperative  Telephone 
Exchange,  for  the  benefit  of  the  members  of  the  asscK-ia 
tion,  and  also  furnished  telephone  service  to  outsiders  for 
a  monthly  rental  of  $2  for  each  telephone.  The  membe?*s 
of  the  association  paid  but  75  cents  monthly  rental  for 
their  telephones.  On  the  1 5th  of  October,  1903,  the  mem- 
bers composing  the  association  incorporated  the  same 
under  the  same  name,  each  member  being  entitled  to  one 
sliare  of  the  capital  stock  of  the  corporation.  No  certifi- 
cates of  stock  were  issued  at  that  time.  Defendant 
Schenck  was  one  of -the  original  members  of  the  associa- 
tion, and  was  entitled  to  one  share  of- stock  in  the  corpora- 
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tion.  In  December  following  the  board  of  directors  of  tlie 
new  company  passed  a  resolution  to  issue  69  shares  of 
additional  stock  in  the  corporation  of  the  face  value  of  |25 
each,  which  were  to  be  sold  publicly.  It  was  provided 
that  this  stock  should  be  called  "common  stock,"  and  that 
shares  of  stock  theretofore  provided  for  should  be  called 
"original  stock,"  but  the  face  or  par  value  of  the  so-called 
shares  of  "original  stock"  does  not  appear.  It  was  also 
provided  that  the  subscribers  to  the  common  stock  should 
not  be  entitled  to  the  reduced  rate,  or  75  cents  monthly 
telephone  rental,  as  the  original  stockholders  were. 
Defendant  Sohenck  was  a  subscriber  to  one  share  of  the 
common  stock.  At  the  time  that  he  subscribed  for  this 
share  of  common  stock,  all  that  he  received  was  a  receipt 
in  the  following  language:  "f25.  Chadron,  Jan.  22d, 
1904.  Received  from  Willis  Schenck  twenty-five  dollars 
for  one  share  of  stock  Chadron  Cooperative  Telephone 
Company.  G.  H.  Willis,  Secy."  No  certificates  for  any 
shares  of  stock  were  issued  until  the  14th  day  of  July, 
1904,  and  the  certificates  to  Schenck  were  not  delivered 
to  him  until  the  6th  day  of  August,  1904.  On  the  23d 
day  of  May,  1904,  Schenck  sold  one  share  of  stock  for  the 
sum  of  $25  to  plaintiff,  and  delivered  to  him  the  above 
receipt,  with  the  following  indorsement  thereon:  "May 
23d,  1904.  For  value  received,  I  hereby  sell,  assign  and 
set  over  to  C.  G.  Elmore  this  share  of  telephone  stock. 
Willis  Schenck."  Plaintiff  contends  that  the  share  of 
stock  which  he  purchased  from  Schenck  was  the  original 
share  and  that  it  entitled  him  to  a  telephone  at  the  rate  of 
75  cents  a  month.  All  of  the  answering  defendants  claim 
that  it  was  the  share  of  common  stock  which  the  plaintiff' 
purchased.  When  the  telephone  company  presented  its 
bill  to  plaintiff  for  telephone  rental  for  the  month  of  June, 
plaintiff  paid  75  cents  and  refused  to  pay  more.  On  the 
first  day  of  August  the  telephone  company  agiiin  pre- 
sented its  bill  for  $2  for  July  service,  together  with  the 
unpaid  remainder  for  June.  Plaintiff  tendered  payment 
of  75  cents  for  July,  which  the  company  refused  to  accept. 
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The  telephone  company  then  notified  plaintiff  that,  unle^ 
he  would  pay  full  rental  at  |2  a  month  for  June  and  July 
before  the  5th  of  August,  his  telephone  would  be  discon- 
nected. Plaintiff  would  not  pay,  and  on  the  3d  day  of 
August  the  telephone  connection  between  plaintiff's  office 
and  the  telephone  exchange  was  severed,  and  on  the  fol- 
lowing day  plaintiff  brought  this  action. 

The  only  serious  dispute  arises  out  of  the  transaction 
between  plaintiff  and  defendant  Schenck,  whereby  a  share 
of  stock  was  sold  to  plaintiff.  We  have  examined  the  evi- 
dence in  the  record,  and  are  convinced  that  the  share  of 
stock  sold  by  Schenck  to  the  plaintiff  was  the  second  share 
of  stock  acquired  by  Schenck,  that  is  denominated  "com- 
mon stock,"  and  that  the  plaintiff  was  advised  and  knew 
of  this  fact  at  the  time  he  purchased  it.  Plaintiff  con- 
tends, howeyer,  that  Schenck  represented  to  him  that  this 
share  of  stock  would  entitle  him  to  the  reduced  telephone 
rental,  and  that  the  defendants  are  estopped  to  deny  this 
contention  because  some  of  them  advised  plaintiff  that 
such  was  the  fact  before  the  sale.  Plaintiff  alone  testi- 
fied to  this  state  of  facts,  but  his  evidence  is  directly  con- 
tradicted by  other  witnesses  of  apparently  equal  credi- 
bility. When  Schenck  received  the  certificates  of  stock 
from  the  telephone  company,  two  days  after  the  com- 
mencement of  this  action  and  prior  to  his  being  made  a 
party  to  it,  he  tendered  to  the  plaintiff  the  certificate  for 
the  share  of  common  stock.  Plaintiff  refused  to  accept 
this  and  demanded  the  certificate  for  the  original  share. 
Schenck  thereupon  offered  to  return  to  the  plaintiff  the 
purchase  price  of  the  share  of  stock  which  plaintiff 
declined.  It  does  not  appear  that  plaintiff  ever  demanded 
of  the  telephone  company  a  transfer  of  a  share  of  common 
stock  upon  its  books,  and  the  only  demand  or  request  made 
by  plaintiff  upon  the  company  was  that  it  transfer  to  him 
Schenck's  share  of  original  stock,  or  to  issue  to  him  a  cer- 
tificate for  an  original  share.  Under  these  circumstances 
it  is  clear  that  plaintiff  was  neither  entitled  to  have  the 
telephone  company  issue  to  him  an  original  share  of  stock. 
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nor  to  a  transfer  upon  its  books  of  the  original  share  held 
by  Schenck.  By  his  refusal  to  accept  from  Schenck  the 
share  of  common  stock,  the  only  one  to  which  he  had  any 
right,  he  eliminated  all  legitimate  contention  that  he  was 
entitled  to  the  transfer  upon  the  books  of  the  company  of 
any  sliare  of  stock.  As  to  what  rights  plaintiff  might  be 
entitled  to,  if  he  liad  accepted  the  share  of  stock  tendered, 
and  as  to  whether  or  not  the  corporation  could  lawfully 
discriminate  between  the  holders  of  so-called  original 
stock  and  holders  of  so-called  common  stock,  it  is  unnec- 
essary to  determine,  nor  do  we  see  how  we  could  deter- 
mine those  questions  without  the  corporation  being  a  party 
to  the  proceeding,  so  that  it  would  be  bound  thereby. 
Since  plaintiff  has  refused  to  accept  the  share  of  stock 
tendered  to  him  by  Schenck,  he  is  in  no  position  to  insist 
upon  the  rights  of  a  shareholder,  whatever  they  may  be. 
He  is  not,  therefore,  in  position  to  demand  of  the  corpora- 
tion telephone  service  at  the  rate  of  75  cents  a  month,  and 
being  in  default  of  payment  for  telephone  rental,  and  re- 
fusing to  pay  the  regular  rental  charged  to  outside  sub- 
scribers, he  is  not  entitled  to  the  relief  prayed  for. 

It  is  perhaps  inferable  that  the  plaintiff,  at  the  time  he 
brought  this  action,  was  not  aware  that  the  Chadron 
Cooperative  Telephone  Exchange  had  become  incorpo- 
rated, and  that,  perhaps,  accounts  for  the  fact  that  he 
made  the  individuals,  who  had  formerly  been  members  of 
the  voluntary  association,  the  parties  defendant  No 
relief  could  be  granted  in  this  action  against  any  of  the 
defendants,  and  the  judgment  of  the  district  court  is  right 
and  shoutd  be  affirmed. 

DuFFiE  and  EPPBatsoN,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Oban  B.  Phillips,  Guardian,  appellant,  v.  William 

Reynolds,  appellee. 

Filed  July  12,  1907.    No.  14,909. 

1.  IndlanB:    Void  Lease:    Use  and  Occupation.     An  Indian  may  re- 

cover In  an  action  for  mesne  profits  the  rental  value  of  lands 
allotted  to  him  by  the  United  States  government  from  a  person 
who  has  used  and  occupied  the  same  under  a  lease  that  is  void 
because  not  sanctioned  and  approved  by  the  officers  oi  the  in- 
terior department. 

2.  Petition  in  this  action  examined,  and  held  sufficient  to  sustain  an 

action  for  mesne  profits. 

Appeal  from  the  district  court  for  Thurston  county: 
WiLUAM  A.  Redick,  Judge.    Reversed. 

Thomds  L.  Sloan  and  C.  L.  Day,  for  appellant. 

H.  Chase,  contra. 

Good,  C. 

This  was  an  action  to  recover  mesne  profits  of  certain 
lands  in  Thurston  county  for  the  year  ending  March  1, 
1903.  The  facts  out  of  which  this  controversy  arises  are 
substantially  as  follows :  Oran  B.  Phillips,  plaintiff  and 
appellant,  is  the  guardian  of  Blanch  R.  Phillips,  an  Indian 
minor,  to  whom  had  been  allotted  the  land  in  controversy. 
The  instrument  by  which  the  United  States  government 
allotted  the  land  in  controversy  to  said  minor  contained 
the  following  conditions,  founded  upon  acts  of  congress 
applicable  to  such  allotments :  "That  this  patent  shall  Ik» 
of  the  legal  effect  and  declare  that  the  United  States  does 
and  will  hold  the  land  thus  allotted  for  a  period  of  twenty- 
five  years  in  trust  for  the  sole  use  and  benefit  of  the  Indian 
to  whom  such  allotment  shall  have  been  made,  or,  in  case 
of  his  decease,  of  his  heirs  according  to  the  laws  of  the 
state  of  Nebraska,  and  that  at  the  expiration  of  said 
period  the  United  States  will  convey  the  same  by  patent 
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to  said  Indian,  or  his  heirs  aforesaid,  in  fee  discharged  of 
said  trust  and  free  of  all  charge  or  incumbrance  whatso- 
ever. And  if  any  conveyance  shall  be  made  of  the  lands 
set  apart  and  allotted  as  herein  provided,  or  any  contract 
made  touching  same  before  the  expiration  of  the  time  above 
mentioned,  such  conveyance  or  contract  shall  be  abso- 
lutely null  and  void."  This  allotment  was  made  to  said 
minor  in  May,  1900,  pursuant  to  an  act  of  congress  passed 
and  approved  in  August,  1882,  and  amended  in  March, 
1893.  Plaintiflf,  as  guardian  of  the  minor  allottee, 
attempted  to  lease  the  land  to  the  defendant  Reynolds  for 
a  period  of  two  years  commencing  March  1,  1901.  Reyn- 
ohls  entered  into  possession  and  used  and  occupied  the 
same  for  the  term  of  the  lease.  Under  the  law  by  which 
the  land  was  allotted  to  said  minor,  any  contract  touching 
the  same  was  absolutely  null  and  void.  This  would  include 
a  lease  of  the  lands.  By  subsequent  legislation  of  con- 
gress, pix)visions  were  made  whereby  leasees  of  the  lands 
80  allotted  might  be  made  under  the  sanction  and  approval 
of  the  proper  officers  of  the  interior  department.  No  such 
sanction  or  approval  was  obtained  for  this  lease.  The 
defendant  Reynolds  refused  to  pay-  the  rent  stipulated 
for,  upon  the  ground  that  the  lease  was  void.  The  plain- 
tiflf instituted  an  action  in  the  district  court  for  Thurston 
county  to  enjoin  the  defendant  from  occupying  the  said 
land  and  from  harvesting  the  crops  that  he  had  planted 
thereon,  apparently  upon  the  ground  that  the  defendant 
was  a  trespasser  and  was  continually  trespassing  upon  the 
land.  In  that  action  plaintiff  alleged  that  defendant  was 
insolvent  and  that  he  had  no  adequate  remedy  at  law. 
Upon  a  trial  of  this  cause,  the  court  found  against  the 
plaintiff  and  dismissed  his  petition  for  want  of  equity. 
Thereupon  the  plaintiiff  instituted  this  action  in  the  county 
court  to  recover  the  value  of  the  possession  of  the  premises 
for  the  year  ending  March  1,  1903.  In  his  petition  he 
alleged  that  his  ward  was  the  owner  of  the  land,  describing 
it,  and  averred  that  the  defendant  had  entered  upon  said 
described  premises  and  had  used  and  occupied  the  same 
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since  the  first  of  March^  1902^  and  had  raised  large  and 
valuable  crops  thereon,  and  had  had  the  use  and  bem^fit 
thereof,  which  use,  occupation  and  benefit  are  of  the  value 
of  f250.  These  averments  were  followed  by  allegations 
of  demand  upon,  and  nonpayment  by,  the  defendant.  The 
defendant  answered,  first,  with  a  general  denial,  and, 
secondly,  a  plea  of  former  adjudication,  setting  up  the 
former  action  herein  referred  to.  The  trial  in  the  county 
court  resulted  in  judgment  in  favor  of  the  plaintiff,  and 
the  defendant  appealed  to  the  district  court,  where,  npon 
trial,  that  court  found  in  favor  of  the  defendant  and  dis- 
missed plaintiff's  cause  of  action.  Plaintiff  appeals  to  this 
court. 

In  this  court,  it  appears  that  the  defendant  has  aban- 
doned, and  does  not  now  rely  upon,  the  defense  of  former 
adjudication,  but  relies  solely  upon  the  defense  that  the 
action  is  for  use  and  occupation  of  the  real  estate,  and 
that  this  action  is  based  upon  the  relation  of  landlord  and 
tenant,  which  presupposes  a  contractual  relation  between 
the  parties,  and  that,  as  no  valid  contract  with  relation  to 
the  premises  was  made,  no  recovery  can  be  had.  Since 
the  lease  that  was  entered  into  between  the  parties  was 
made  without  the  sanction  or  approval  of  the  proper  offi- 
cers of  the  interior  department,  it  necessarily  follows, 
under  the  United  States  statutes,  that  such  lease  was  null 
and  void,  that  it  never  had  any  vitality  and  is  the  same 
as  if  it  never  existed,  and  that  no  valid  contract  was  ever 
made  between  the  parties  for  the  lease  of  the  land 
whereby  the  relation  of  landlord  and  tenant  could  arise. 
But  we  think  this  does  not  determine  the  question  at 
issue.  The  law  forbidding  the  making  of  any  contract 
touching  the  land  was  obviously  made  for  the  protection 
of  the  Indians.  But  the  government,  under  the  law,  gave 
to  the  Indian  the  use  and  occupation  of  the  land,  and  the 
Indian  was,  therefore,  entitled  to  the  use  and  occupation 
during  the  25  year  period  in  which  the  government  held 
the  title  in  trust.  This  use  and  occupation  was  a  valuable 
right,  and  any  one  who  interfered  therewith  and  deprived 
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the  Inilian  of  such  right  would  be  manifestly  liable  there- 
for, and  the  only  question  is  whether  or  not  the  plaintiff 
has  resortM  to  the  proper  action. 

If  the  action  must  be  strictly  construed  as  one  for  use 
and  occupation,  we  would  be  inclined  to  the  view  that 
it  would  have  to  rest  upon  the  relation  of  landlord  and 
tenant,  and  therefore  arise  out  of  a  contractual  relation, 
which  does  not  exist  in  this  case,  and  that  defendant 
could  not  be  held  liable  in  such  action.  But,  one  who 
enters  unlawfully  and  without  authority  upon  the  lands 
of  another  and  uses  and  occupies  the  same  is  liable  to 
such  other  person  in  trespass,  or  for  the  mesne  profits  dur- 
ing the  time  that  he  is  wrongfully  in  possession.  An 
instance  in  which  such  action  is  frequently  resorted  to  is 
that  of  ejectment  where  plaintiff  joins  with  his  action  for 
the  recovery  of  the  land  an  action  for  the  mesne  profits 
during  the  time  the  defendant  has  been  wrongfully  in  pos- 
session of  the  lands.  It  appears  that  no  special  form  of 
averment  is  necessary  to  entitle  one  to  recover  under  such 
circumstances  for  the  mesne  profits.  In  the  case  of  John- 
son V.  Visher',  96  Cal.  310,  it  was  held  that  the  complaint 
in  ejectment,  alleging  that  defendant  wrongfully  ousted 
plaintiff  and  took  possession  of  the  premises  to  the  plain- 
tiff's damage,  is  sufficient  without  an  averment  that  the 
defendant  had  received  the  rents  and  profits.  In  that 
case  it  appeared  that  plaintiff  had  alleged  that  defendant 
wrongfully  ousted  her  from  the  premises  in  controversy, 
and  that  he  retained  possession  of  the  same  from  the 
plaintiff  to  plaintiff's  damage  in  the  sum  of  f 500,  and  that 
the  rental  value  of  said  real  estate  was  the  sum  of  ^1,500 
per  annum.  It  was  held  a  sufficient  averment  to  permit 
the  recovery  of  mesne  profits.  In  the  case  of  Patterson  v, 
Ely,  19  Cal.  28,  in  an  action  of  ejectment,  it  was  held  that 
an  allegation  of  the  value  of  "the  use  and  occupation, 
rents  and  profits"  was  a  sufficient  averment  to  entitle 
plaintiff  to  recover  for  mesne  profits. 

In  the  present  action  the  averment  is  more  complete 
than  in  the  California  cases.     It  shows  that  the  defendant 
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had'  entered  upon  the  premises  described,  and  had  nsed 
and  occupied  the  same,  and  had  raised  large  and  valual)le 
crops  thereon,  and  had  had  the  use  and  benefit  thereof,  and 
alleged  the  value  of  such  use  and  occupation  and  benefit. 
An  action  to  recover  mesne  profits  does  not  rest  upon  a 
contractual  relation,  but  is  an  action  in  the  nature  of  tres- 
pass, and  is  a  proper  action  to  resort  to  where  the  defend- 
ant has  wrongfully  gone  into  possession  of,  and  appro- 

• 

priated  to  his  own  use  and  benefit,  the  premises  of  another. 
The  measure  of  plaintiff's  damage  in  such  an  action 
would  be  the  rental  value  of  the  premises,  as  this  is  what 
the  plaintiflF  in  an  action  of  ejectnxent  is  permitted  to 
recover.  As  we  view  it,  the  allegations  of  the  plaintiffs 
petition  were  sufficient  to  entitle  him  to  recover  for 
mesne  profits,  and,  as  the  evidence  is  undisputed  that  the 
defendant  did  occupy  and  use  the  land,  plaintiff  was 
entitled  to  a  judgment.  The  defense  sought  to  be  inter- 
posed, that  no  valid  contract  was  made  touching  the 
premises,  has  no  application  to  the  case  at  bar. 

The  judgment  of  the  district  court  is  erroneous,  and 
we  recommend  that  it  be  reversed  and  the  catise  remanded 
for  a  new  trial. 

DuFFiB  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reverscsd 

and  the  cause  remanded  for  a  new  trial. 

Bbversed. 
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.     Oran  B.  Phillips,  Administrator,  appellant,  v.  Wil- 
liam ItBYNOLDS,  appellee. 

Piled  July  12,  1907.     No.  14,910. 

Appeal  from- the  district  court  for  Thurston  county: 
WiiJJAM  A.  Redick,  Judge.    Reversed. 

# 

Thomas  L,  Sloan  and  O.  L.  Day,  for  appellant. 
H,  Ghase^  contra. 

Good,  C. 

This  action  is  in  all  respects  similar  to  the  case  of 
Phillips  V.  Reynolds^  ante^  p.  626.  The  only  diflPerence  is 
that  a  different  tract  of  land  is  involved  and  that  in  this 
action  Phillips  sues  as  administrator  of  the  estate  of 
Mary  V.  Phillips.  In  this  case  the  same  issues  were 
joined  and  a  like  judgment  was  entered  by  the  district 
court  as  in  the  case  of  Phillips  v.  Reynolds,  supra. 

For  the  reasons  given  in  the  opinion  in  that  case,  the 
judgment  in  this  case  is  erroneous,  and  should  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

DuFFiB  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
"  opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Bevbrsbd, 
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David  Van  Etten,  appellant,  v.  Passumpsic  Savings 

Bank,  appellee. 

Ftued  July  12,  1907.    No.  14  934. 

1.  Husband  and  Wife:   Advancements.    VHiere  a  husband  purchases 

real  estate  with  the  intention  of  piaking  it  the  family  home  and 
has  the  title  thereto  placed  in  the  name  of  his  wife,  the  pre- 
sumption is  that  it  was  intended  as  a  gift  or  an  advancement 
to  the  wife. 

2.  Judgment:   Res  Judicata.    Where  the  title  to  real  estate  held  in 

trust  is  drawn  into  controversy  in  litigation,  and  the  trustee 
prosecutes  or  defends  with  the  knowledge  and  consent  of  the 
beneficiary,  the  beneficiary  will  be  concluded  by  the  result  of 
the  litigation  to  the  same  extent  as  the  trustee. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

David  Van  Etten,  for  appellant. 

F.  A.  Brogan,  contra. 

Good,  C. 

The  appellant,  David  Van  Etten,  brought  this  action 
to  quiet  title  to  a  strip  of  ground  7  feet  wide  and  120  feet 
long,  being  a  part  of  lot  9,  Capitol  addition  to  the  city 
of  Omaha-  The  north  end  of  this  strip  of  ground  fronts 
on  the  south  side  of  Harney  street,  and  the  east  line  of 
the  strip  is  74  feet  west  of  the  west  line  of  C.  W.  Keyes' 
land.  The  plaintiflf  in  his  petition  alleges  that  he  is  the 
owner  and  has  been  in  continuous  possession  of  this  strip 
of  land  since  the  7th  day  of  December,  1878,  and  avers 
that  the  defendant,  the  Passumpsic  Savings  Bank,  claims 
to  be  the  owner  of  said  strip  of  land  by  reason  of  certain 
conveyances,  judgments  and  decrees  of  court,  which  are 
of  record,  and  that  these  conveyances,  judgments  and 
decrees  are  clouds  upon  his  title.  He  prays  to  have  his 
title  quieted  and  defendant  enjoined  from  claiming  any 
right  of  i)roperty  or  possession  to  said  parcel  of  real 
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estate,  and  from  in  any  way  interfering  with  plaintiff's 
ownership,  rights  of  property  and  poss(»ssion  thereof. 
The  defendant  in  its  answer  avers  that  it  is  the  owner  of 
the  real  estate  in  controversy,  and  asserts  title  to  the  same 
by  reason  of  a  conveyance  from  one  EJdward  F.  Test  and 
by  reason  of  judgments  and  decrees  rendered  against  one 
Emma  L.  Van  Etten,  wife  of  the  plaintiff  herein.  One  of 
said  judgments  was  in  favor  of  said  Test  in  an  action 
of  ejectment,  brought  by  said  Emma  L.  Van  Etten  against 
said  Test,  and  the  other  a  decree  in  an  action  to  quiet  title 
by  said  Emma  L.  Van  Etten  against  said  Test  and  the 
Passumpsic  Savings  Bank,  both  said  judgments  having 
been  prosecuted  to  a  final  determination  in  the  district 
court  for  Douglas  county.  Defendant  further  avers  that 
plaintiff  is  the  husband  of  the  said  Emma  L.  Van  Etten, 
against  whom  said  judgments  and  decrees  were  rendered, 
and  that  said  Emma  L.  Van  Etten  claimed  title  to  tlu» 
real  estate  in  controversy  in  this  action  under  a  deed  of 
conveyance  taken  in  her  name  in  December,  1878,  and  that 
said  deed  was  procured  to  be  taken  in  her  name  by  thc^ 
plaintiff  herein,  and  that  the  plaintiff  acted  as  the  attorney 
for  said  Emma  L.  Van  Etten  in  both  of  said  prior  actions 
and  in  the  prosecution  thereof,  and  that  said  David  Van 
Etten  thereby  held  out  the  said  Emma  L.  Van  Etten  as  the 
sole  owner  of  the  title  to  the  real  estate  in  controversy, 
and  further  avers  that  the  claim,  or  asserted  right,  now 
set  forth  in  this  action  is  the  same  claim  of  title  which 
was  made  by  the  plaintiff  as  attorney  for  said  Emma  L. 
Van  Etten  in  said  former  litigation,  and  that  said  David 
Van  Etten  at  no  time  asserted  any  interest  in  himself  in 
the  real  estate,  except  in^his  capacity  as  the  husband  of 
said  Emma  L.  Van  Etten,  and  that  the  plaintiff  is  now 
estopped  from  asserting  any  separate  ownership  or  claim 
of  title  in  himself  as  distinct  or  independent  from  the 
claim  of  title  asserted  by  his  wife  in  the  former  actions. 
Defendant  also  denied  any  title  to,  or  any  possession  of, 
the  property  by  the  plaintiff.  Plaintiff  in  his  reply  avers 
that  he  was  not  a  party  to  the  former  actions  brought  by 
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Emma  L.  Van  Etten,  and  asserts  that  he  is  not  estoppcnl 
by  reason  of  his  nonappearance  in  said  actions,  and  avers 
that  no  verdict  was  rendered  for  the  defendant  in  the 
action  of  ejectment  brought  by  his  wife  against  Test,  and 
avers  that  the  verdict  was,  in  fact,  returned  for  the  plain- 
tiff in  said  action,  and  that  through  fraud  the  journal  of 
the  court  was  falsely  made  to  show  that  a  verdict  was 
returned  in  favor  of  the  defendant,  when  in  fact  the 
verdict  was  in  favor  of  the  plaintiff,  and  asserts  that  the 
judgment  of  the  district  court  and  of  the  supreme  court 
affirming  it  are  null  and  void,  and  denied  all  of  the  other 
allegations  of  the  answer.  Trial  was  had  resulting  in 
findings  and  a  decree  for  the  defendant  and  dismissing 
plaintiff's  petition.     Plaintiff  appeals  to  this  court. 

The  facts  gleaned  from  the  record,  necessary  to  an 
understanding  of  the  case,  are  as  follows :  In  1878  one  Gib- 
son was  the  owner  of  a  considerable  portion  of  lot  9, 
Capitol  addition  to  the  city  of  Omaha,  fronting  on  Har- 
ney street.  In  December  of  that  year  David  Van  Etten 
purchased  from  Gibson,  and  caused  him  to  convey  by  war- 
ranty deed  to  Emma  L.  Van  Etten,  a  portion  of  this  lot, 
40  feet  wide,  fronting  on  Harney  street,  and  126  feet  deep. 
The  east  line  of  this  strip  was  described  as  being  74  feet 
west  of  the  west  line  of  C.  W.  Keyes'  land.  This  deed 
was  recorded  on  the  7th  day  of  December,  1878.  Emma 
L.  Van  Etten,  to  secure  the  major  portion  of  the  pur- 
chase price,  executed  a  mortgage  to  Gibson  upon  the 
land  so  conveyed  to  her.  This  mortgage  was  canceled 
and  discharged  upon  the  records  by  Gibson  on  the  20th 
day  of  July,  1880,  and  on  the  same  day  Gibson  executed 
another  warranty  deed  to  Emma  L.  Van  Etten,  conveying 
to  her  a  strip  of  land  40  feet  wide  by  120  feet  deep  in  said 
lot  9.  The  east  line  of  this  strip  was  described  as  being 
81  feet  west  of  the  west  line  of  0.  W.  Keyes'  land,  and  in 
this  deed  was  a  recital  that  it  was  executed  to  conform  to 
a  corrected  survey,  making  the  point  of  commencement 
81,  instead  of  74,  feet  west  of  the  west  line  of  the  Keyes 
land,  as  described  in  the  former  deed,  referring  to  it  by 
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date.  There  is  a  further  recital  that  the  former  deed  is 
superseded  by  this.  This  second  deed  was  recorded  on 
the  21st  day  of  July,  1880.  On  the  3d  day  of  April,  1880, 
Gibson  conveyed  to  one  Lindquist  a  strip  of  land  40  feet 
wide  immediately  east  of  the  land  described  in  the  second 
deed  to  Emma  L.  Van  Etten.  The  strip  of  land  con- 
veyed to  Lindquist  covered  the  land  in  controversy  in  this 
case,  being  the  strip  of  land  lying  between  the  lines  74 
and  81  feet  west  of  the  west  line  of  Keyes'  land,  and 
extending  120  feet  south  of  the  south  line  of  Harney  street. 
Subsequently,  by  mesne  conveyances,  the  Lindquist  title 
was  vested  in  Edward  P.  Test,  who  executed  a  mortgage 
upon  the  land.  The  Passumpsic  Savings  Bank  became 
the  owner  of  this  mortgage  by  assignment,  and  foreclosed 
it  in  the  United  States  circuit  court  for  the  district  of 
Nebraska.  The  foreclosure  proceedings  resulted  in  a 
decree  and  sale  of  the  property  thereunder  to  the  Pas- 
sumpsic Savings  Bank,  and  a  deed  by  a  special  master 
commissioner  was  executed  and  delivered  to  said  bank 
on  the  8th  day  of  December,  1892.  On  the  24th  day  of 
March,  1890,  Emma  L.  Van  Etten,  by  her  attorney, 
David  Van  Etten,  began  an  action  of  ejectment  against 
Edward  F.  Test  in  the  district  court  for  Douglas  county 
to  recover  possession  of  the  strip  of  land  in  controversy, 
and  in  her  petition  alleged  that  the  defendant  Test  had 
been  unlawfully  in  possession  of  the  said  premises  since 
the  26th  day  of  June,  1886,  and  that  he  had  received  the 
rents  and  profits  of  the  said  land  during  said  time,  and 
prayed  for  judgment  for  the  ownership  and  possession  of 
the  land  and  for  the  rents  and  profits.  The  petition  was 
verified  by  the  oath  of  David  Van  Etten.  The  defendant 
Test  appeared,  and  answered  in  the  case,  and  claimed  the 
ownership  of  the  lands.  A  trial  was  had  resulting  in  a 
judgment  for  the  defendant.  The  case  was  taken  to  the 
supreme  court,  where  the  judgment  of  the  district  court 
was  affirmed,  the  opinion  appearing  in  49  Neb.  725.  After 
the  final  determination  of  that  action,  and  on  the  18th  day 
of  September,  1897,  Emma  L.  Van  Etten  commenced  an 
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action  against  the  said  Test  and  the  Passumpsic  Savings 
Bank  to  quiet  title  to  the  land  now  in  controversy.  Both 
the  defendants  answered,  and  the  defendant  Passumpsic 
Savings  Bank,  by  way  of  cross-action,  asked  to  have  its 
title  quieted  and  confirmed  to  the  strip  of  land.  A  trial 
was  had  to  the  court,  resulting  in  findings  and  a  decree 
in  favor  of  the  defendant.  Fi-om  this  judgment  Mrs. 
Van  Etten  prosecuted  an  appeal  to  this  court.  The  decree 
of  the  lower  court  was  affirmed  by  this  court,  the  opinion 
being  found  in  64  Neb.  407.  David  Van  Etten  appeared 
as  one  of  the  attorneys  for  plaintiff  in  all  of  said  litigation. 
After  a  motion  for  a  rehearing  had  been  overruled  and  a 
mandate  issued,  David  Van  Etten  then  commenced  this 
action  in  his  individual  name. 

Plaintiff  contends  that,  as  he  paid  the  consideration  for 
the  purchase  price  of  the  property  and  directed  the  deed 
to  be  made  to  his  wife,  a  trust  resulted  in  his  favor,  and 
that  he  was  the  equitable  owner  of  the  property.  It  may 
be  conceded,  as  a  general  rule,  that,  where  one  pays  the 
purchase  price  for  real  estate  and  causes  the  title  to  be 
taken  in  the  name  of  another,  a  trust  will  result,  and 
that  the  person  holding  the  legal  title  will  be  deemed 
as  holding  the  same  for  the  person  who  paid  the  pur- 
chase price.  But  this  rule  does  not  obtain  where  the 
property  is  purchased  by  the  husband  and  the  title  is 
taken  in  the  name  of  the  wife.  In  such  case  it  will  be 
presumed  to  be  a  gift  or  advancement  to  the  wife,  and 
there  is  no  resulting  trust.  This  doctrine  has  been  sub- 
stantially announced  by  this  court  in  Gray  i?.  Gray,  13 
Neb.  453,  and  in  Kobarg  v.  Grecder,  51  Neb.  365.  In 
this  case  the  plaintiff  testified  that  the  property  was  pur- 
chased for  a  home  for  himself  and  family,  and  that  upon 
a  portion  of  said  premises  he  erected  a  house  shortly  after 
the  purchase,  in  which  he  and  his  family  have  since 
resided.  Where  the  property  was  intended  to  be  a  home- 
stead and  for  the  use  of  the  purchaser's  family,  and  the 
title  thereto  is  taken  in  the  wife's  name,  although  the  hus- 
band paid  the  purchase  price,  we  think  the  presumption 
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would  be  even  stronger  that  it  was  intended  as  a  gift  or 
advancement,  and  that  no  trust  would  result.  But,  even 
if  it  be  conceded  that  Emma  L.  Van  Etten  held  the  legal 
title  in  trust  for  David  Van  Etten,  still  the  plaintiff 
would  be  entitled  to  no  relief. 

It  is  a  well-established  principle  of  law  that  a  trustee, 
who  holds  the  title  to  property,  may  defend  for  the  bene- 
ficiary; and,  when  the  title  is  attacked  and  the  trustee 
defends  with  the  knowledge  and  consent  of  the  beneficiary, 
the  beneficiary  will  be  concluded  by  the  result  of  the  liti- 
gation to  the  same  extent  as  the  trustee  is  concluded  by  it. 
In  the  actions  brought  by  Emma  L.  Van  Etten  to  recover 
possession  of  the  property  and  to  quiet  the  title  thereto, 
it  appears  that  David  Van  Etten  appeared  for  her,  acted 
as  her  attorney,  and  had  actual,  full  and  complete  knowl- 
edge of  the  litigation,  and,  in  fact,  directed  and  carried  it 
on.  The  litigation  in  the  actions  prosecuted  by  Emma  L. 
Van  Etten  was  not  only  conclusive  of  her  rights,  but  was 
conclusive  of  any  rights  that  David  Van  Etten  may  have- 
had  in  the  property.  He  is  as  effectually  bound  by  the 
decisions  in  the  two  former  cases  as  if  he  had  been  a 
party  thereto. 

The  plaintiff  contends  that  the  former  decisions  against 
Emma  L.  Van  Etten  are  void,  because  by  fraud  the  jour- 
nal of  the  court  was  made  to  show  that  a  verdict  had 
been  returned  in  the  ejectment  case  for  the  defendant, 
when  in  fact  it  was  rendered  for  the  plaintiff,  and  that 
the  judgment  in  the  second  action  was  based  ui)on  the 
adjudication  in  the  ejectment  action.  It  is  sufficient 
answer  to  this  to  say  that  there  is  no  competent  evidence 
in  the  record  to  sustain  the  plaintiff's  contention.  It  is 
true,  the  court  permitted  the  plaintiff,  over  obj(H?tions,  to 
testify  that  the  verdict  in  the  ejectment  action  was  in 
favor  of  the  plaintiff,  but  the  verdict  was  not  produced 
and  offered  in  evidence,  nor  was  the  clerk  of  the  court, 
who  is  the  proper  custodian  thereof,  called  to  ascertain 
whether  or  not  the  original  verdict  could  be  produced. 
No  sufficient  foundation  was  laid  to  permit  the-plaintiff 
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to  testify  bb  to  the  contents  of  the  verdict.  The  court 
journal,  showing  that  the  verdict  was  in  favor  of  the 
defendant,  was  received  in  evidence.  It  is  not  to  be  per- 
mitted to  overturn  the  solemn  and  binding  judgments 
of  courts  of  record  in  the  manner  attempted  by  plaintiff. 
It  follows  that  the  judgment  of  the  district  court  is 
right  and  should  be  affirmed. 

DuPFiK  and  Eppekson,  OC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


State  of  Nebraska,  appellee,  v.  Several  Parcels  of 

Land  et  al.,  appellants. 

Filed  July  12,  1907.    No.  15,057.     . 

1.  Tax  Foreclosure:   Petition:    Evidence.    Tn  a  tax  foreclosure  under 

what  Is  commonly  called  the  "Scavengrer  act,"  section  10651,  Ann. 
8t.,  makes  the  petition  prima  facie  evidence  of  the  legality  of  all 
the  taxes  and  assessments  set  forth  therein  and  of  the  several 
amounts  therein  levied  on  hehalf  of  the  state,  county  or  city; 
and,  in  the  ahsence  of  evidence  to  overcome  such  prima  facie 
evidence,  every  step  necessary  to  levy  a  valid  tax  will  be  pre- 
sumed to  have  been  taken. 

2.  Eminent  Domain:    Comfensation.     Section  21,  art.  I  of  the  con- 

stitution, which  provides  that  "the  property  of  no  person  shall 
be  taken  or  damaged  for  public  use  without  just  compensation 
therefor,"  does  not  require  that  payment  shall  precede  the  taking 
of  the  land  for  public  use.  It  is  left  to  the  legislature  to  deter- 
mine the  manner  of  the  taking  and  the  time  and  manner  of  pay- 
ment 


8. :  Boulevards.  The  appropriation  of  private  lands  for  boule- 
vard purposes,  referred  to  in  this  action,  is  governed  by  section 
lOlZ),  ch.  12a,  Ck>mp.  St  1897. 

4.  Statutes:  Construction.  Where  two  sections  of  the  same  statute, 
one  general  and  the  other  special,  relate  to  the  same  subject  the 
special' statute  controls  as  to  the  matters  falling  within  its  pro- 
Yisions. 
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&.  Eminent  Domain:  Ck>MPENSATiON.  Cities  of  the  metropolitan  clas? 
are  liable  to  the  owners  of  property  appropriated  for  parks,  park 
ways  and  boulevards,  and  a  Judgment  against  the  city  may  b** 
had  for  the  value  of  the  property  taken.  Beld,  That  the  pro 
visions  of  section  101  &,  ch.  12a,  Clomp.  St.  1897,  providing  for  the 
payment  for  property  appropriated  for  parks,  parkways  and 
boulevards,  are  not  exclusive,  and  that  the  provisions  of  said 
section,  together  with  the  general  liability  of  the  municipality, 
provide  for  a  safe  and  adequate  fund,  to  which  the  owners  of 
property  appropriated  for  boulevard  purposes  in  cities  of  the 
metropolitan  class  may  look  for  payment. 

6.  Cities:   Boulevabds:    Assessments  fob  Bbivefits.    Public  parks  be- 

longing to  a  city  of  the  metropolitan  class  are  not  liable  to  taxa- 
tion, and  cannot  be  taxed  by  the  city  for  any  special  benefits  sup- 
posed to  have  accrued  by  reason  of  the  establishment  of  a  boule- 
vard. 

7.  :    :    .     Under  section  1016,  ch.  12a,  Comp.   St. 

1897,  special  assessments  may  be  levied  to  pay  for  property  ap- 
propriated for  boulevard  purposes  upon  all  property  that  is 
specially  benefited,  and  such  special  assessments  are  not  limited 
to  property  which  abuts  upon  or  is  adjacent  to  the  boulevard. 

8.  Baling^  of  the  trial  court  in  the  admission  and  exclusion  of  evi- 

dence examined,  and  held  to  be  free  from  prejudicial  error. 

9.  Evidence  examined,   and   held  to  sustain  the   findings   and  Judg- 

ment of  the  trial  court 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affirmed. 

B.  N.  Robertson^  fop  appellants. 

Harry  E.  Bumam  and  /.  J.  Dunn,  contra. 

Good,  0. 

This  cause  was  instituted  in  the  district  court  for  Doug- 
las county,  under  what  is  commonly  called  the  "Scaven- 
ger act,'*  to  foreclose  for  delinquent  taxes  on  a  large 
number  of  tracts  of  land  in  Omaha.  James  Megeath  and 
four  other  defendants  in  the  action,  each  being  the  owner 
of  one  or  more  parcels  of  land,  filed  answers  setting  forth 
substantially  the  same  defense.     By  order  of  the  court, 
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these  defendants  acquiescing,  the  five  causes  were  con- 
solidated and  tried  together.  A  trial  was  had  to  the  court, 
which  resulted  in  a  decree  for  the  plaintiff,  and  the  court 
found  that  the  special  assessments  set  forth  in  the  petition 
for  parks,  parkways  and  boulevards  were  valid  liens 
against  said  parcels  of  land,  and  entered  a  decree  of  fore- 
closure. From  this  decree  Megeath  and  his  four  associate 
defendants  appeal  to  this  court. 

There  were  other  taxes  included  in  the  foreclosure  pro- 
ceedings than  the  special  assessments  for  parks,  parkways 
and  boulevards,  but  complaint  is  made  only  as  to  the  last 
named  special  assessments.  The  special  assessments  com- 
plained of  were  those  arising  from  the  establishment  of 
two  boulevards  in  the  city  of  Omaha,  one,  known  as  the 
'^Southwest  Boulevard,"  extending  from  Arbor  street  on 
the  north  to  Riverview  Park  on  the  south,  and  the  other, 
i^xt(^nding  from  Burt  street  on  the  north  to  Pacific  street 
on  the  south,  known  as  the  "West  Central  Boulevard.'' 
The  special  assessments  were  levied  upon  property  alleged 
to  have  been  specially  benefited  by  the  establishment  of 
the  boulevards,  and  to  raise  a  fund  with  which  to  pay  for 
(he  lands  appropriated  for  boulevard  purposes.  The  first 
step  in  this  public  improvement  was  taken  in  March, 
1898,  by  the  passage  and  approval  by  the  mayor  and 
council  of  the  city  of  Omaha  of  ordinance  No.  4,372,  which 
declared  the  necessity  of  appropriating  the  property 
therein  described  for  boulevard  purposes.  This  ordinance 
provided  for  the  appointment  of  appraisers  to  assess  the 
damages  of  the  owners  of  property  to  be  appropriated. 
Appraisers  were  appointed,  who  met  and  appraised  the 
damages  and  made  report  of  their  acts  as  such  appraisers. 
Some  time  thereafter  the  city  engineer  of  Omaha  prepared 
and  submitted  to  the  city  council  a  plan  of  assessment  for 
apportioning  to  the  several  parcels  of  land,  that  would 
he  specially  benefited  by  the  establishment  of  this  boule- 
vard, the  proportionate  share  of  the  special  benefits  con- 
ferred upon  the  several  tracts  of  land.  This  special  as- 
sessment, for  benefits  conferred,  was  for  the  purpose  of 
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raising  money  to  pay  for  the  lands  appropriated  for  th(» 
boulevard.  In  March,  1899,  the  city  council  of  Omaha, 
acting  as  a  board  of  equalization,  found  that  the  several 
parcels  of  land  describe<l  in  the  city  engin(*er's  report,  or 
proposed  plan  of  assessment,  would  each  be  specially  bene- 
fited to  the  full  amount  of  the  proposed  assessment  as 
set  forth  in  the  engineer's  plan,  and  further  found  and 
determined  that  such  assessment  and  levv  should  be  made. 
In  May,  1899,  levy  ordinance  No.  2,188  was  passed  and 
approved  by  the  mayor  and  city  council.  It  provided  for 
the  levy  of  the  special  tax  and  assessment  against  the 
several  parcels  of  land  that  the  city  council  had  previously 
found  to  be  8pe(*ially  benefited.  This  ordinance  made  the 
levy  for  the  purpose  of  making  payment  for  the  land  ap- 
propriated for  the  boulevard.  All  of  these  foregoing 
proceedings  related  to  the  Southwest  boulevard.  Some 
time  later  identical  proceedings  were  had  for  the  estab- 
lishment of  the  West  Central  boulevard,  and  the  levy 
ordinance  for  the  raising  of  funds  to  pay  for  the  lands 
appropriated  for  this  boulevard  was  passed  and  approved 
in  May,  1903. 

It  is  first  contended  by  the  appellants  that  the  apprais- 
ers did  not  limit  their  appraisement  of  damages  to  the 
property  that  was  described  in' ordinance  No.  4,372,  and 
that  in  a  number  of  instances  the  property  appraised  was 
different  from  the  property  described  in  the  ordinance. 
A  long  list  of  alleg(*d  discrepancies  is  set  forth  in  appel- 
lants^ brief.  In  several  instances,  where  parts  of  lots  were 
described  in  the  ordinance  and  sought  to  be  appropriated 
by  the  city,  it  is  contended  that  the  appraisers  allowed  in 
their  estimate  of  damages  for  the  whole  of  such  lots  or 
tracts,  when  only  a  part  thereof  was  taken.  There  is  no 
evidence  to  support  these  contentions,  except  the  report  of 
the  appraisers.  A  careful  scrutiny  of  the  said  report  leads 
to  a  conclusion  contrary  to  that  contended  for  by  appel- 
lants. We  quote  from  the  report :  "We  do  find  that  the 
damages  to  the  owners  of,  and  to  those  interested  in,  the 
44 
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respective  lots,  pieces  or  parcels  of  land  to  be  taken, 
wholly  or  in  part,  by  reason  of  the  taking  of  the  portion 
proposed  to  be  taken  by  this  proceeding,  is  as  follows:  On 
schedule  ^B,'  hereto  attached,  the  first  column  shows  the 
names  of  the  owners  of,  and  of  the  persons  interested  in, 
each  lot,  piece  or  parcel  of  property  all  or  a  portion  of 
which  is  to  he  taken  by  this  proceeding ,  the  second  column, 
the  lot,  piece  or  parcel  of  property  all  or  a  portion  of 
which  is  to  be  taken  by  this  proceeding,  and  the  last 
column,  the  damages  sustained  by  reason  of  the  taking  of 
the  poy^tion  to  be  taken/'  And,  again,  in  the  supplemental 
report  we  find  the  following:  "That  after  such  careful 
personal  examination  ^  of  aH  of  said  property  and  land, 
including  the  portion  not  appropriated  adjacent  to  or 
being  a  part  of  portions  appropriated,  as  well  as  such  por- 
t  ions  appropriated,  do  find  and  hereby  report  and  declare 
that  no  portion  or  part  of  any  lot  or  tract  of  land  not  de- 
clared necessary  to  be  appropriated  has  been  or  will  be  in 
any  manner  damaged  or  injuriously  afifected  by  the  tiikiug 
or  appropriation  of  the  portion  of  lots  and  lands  declared 
necessary  to  be  appropriated.  ♦  *  ♦  It  was  our  inten- 
iion  and  purpose  to  report  that  we  had  carefully  con- 
sidered the  question  of  any  possible  injury  or  damage  to 
any  portion  of  any  lot  or  k^act  of  land  not  appropriated, 
and  that  no  allowance  was  made  therefor,  but  that  the 
full  and  actual  value  of  portions  proposed  to  be  appro- 
priated was  allowed."  It  is  true  that  in  schedule  "B''  the 
appraisers  have  frequently  given  a  description  of  full  lots 
where  in  some  instances  only  portions  of  lots  were  taken, 
but  the  appraisers  awarded  damages  only  for  the  portion 
of  the  lot  tliat  was  appropriated,  and  that  they  inserted, 
as  a  matter  of  convenience,  a  description  of  the  lot,  in- 
stead of  making  a  long  and  detailed  description  of  the 
irregular  portion  taken.  There  are  also  a  number  of  in- 
stances in  the  report  where  the  appraisers  have  used 
different  language  from  that  used  in  the  ordinance  to 
describe  the  tracts  appropriated,  but  a  careful  examina- 
tion of  the  record  shows  that  it  was  but  another  method 


*  i  rt 
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of  describing  the  same  property  that  was  described  in  the 
ordinances.  However,  in  one  instance  it  appears  that  the 
appraisers  did  award  damages  in  the  sum  of  |35  to  the 
owner  of  lot  9,  block  5,  Deer  Park  addition,  and  that  no 
part  of  this  lot  was  described  in  the  ordinance.  To  this 
extent  the  appellants  had  cause  for  complaint,  but  it  ap- 
pears by  the  decree  entered  by  the  trial  court  that  it  as- 
certained the  amount  that  this  unauthorized  award  would 
aifect  the  tax  of  each  of  the  appellants  and  scaled  down 
the  amount  of  each  one's  tax  accordingly,  so  that  equity 
has  been  done  to  the  appellants  as  to  this  item,  and  they 
have  no  cause  to  complain  of  the  action  of  the  trial  court 
in  this  respect. 

Appellants  next  contend  that  the  report  of  the  apprais- 
ers does  not  show  that  they  made  or  entered  an  order  fix- 
ing a  time  and  place  for  a  hearing,  so  that  those  interested 
might  appear  and  make  a  showing  to  the  appraisers  as  to 
the  extent  of  the  damages  they  would  sustain  by  the  tak- 
ing of  their  property.  Appellants  also  complain  because 
the  record  does  not  disclose  that  anyone  was  appointed  by 
the  appraisers  to  serve  notices  of  the  time  and  place  of 
their  meeting,  as  required  by  the  ordinance,  and  also  com- 
plain because  the  report  of  the  appraisers  fails  to  show 

* 

tliat  a  proper  notice  was  served  upon  the  parties  whose 
land  was  sought  to  be  taken.  With  reference  to  the  first 
of  these  contentions,  the  only  evidence  in  the  record  is 
that  contained  in  the  sworn  return  of  the  person  serving 
the  notices.  It  contains  the  following :  "That  he  is  special 
agent  for  the  city  of  Omaha  and  is  the  party  charged  wuth 
the  duty  of  serving  notices  for  the  city."  There  is  no  evi- 
dence in  the  record  that  he  was  not  appointed,  nor  is 
there  any  requirement  of  the  statute  or  ordinance  that 
makes  it  necessary  that  his  appointment  should  be  in  writ- 
ing, as  contended  by  the  appellants.  As  to  the  question 
of  the  appraisers  making  and  entering  an  order  fixing  a 
time  and  place  for  the  hearing,  there  is  no  evidence  tend- 
ing to  show  that  such  action  was  taken  other  than  that 
which  would  be  presupposed  by  the  form  of  the  notice 
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which  was  given,  and  no  evidence  at  all  that  snch  order 
was  not  made  and  entered.  The  contention  that  no  proper 
notice  was  served  is  not  supported  by  the  record,  but,  on 
the  other  hand,  the  record  discloses  that  full  and  com- 
plete notice  was  given  to  the  property  owners.  Section 
10651,  Ann.  St.,  provides,  in  an  action  of  this  kind :  "The 
petition  shall  be  deemed  and  taken  to  be  pt'ima  facie  evi- 
dence of  the  legality  of  all  the  taxes  and  assessments  set 
forth  therein  and  of  the  several  amounts  levied  on  behalf 
of  the  state,  county,  or  city,  in  which  the  lands  are  lo- 
cated, and  that  such  taxes  and  assessments  are  unpaid 
and  delinquent.  Such  petition  shall  be  considered  as  in 
evidence,  on  behalf  of  the  state,  without  a  formal  offer." 
Under  this  section  of  the  statute,  the  petition  alone  was 
prima  facie  evidence  of  the  validity  of  the  tax  and  special 
assessment,  and  is  therefore  pnma  facie  evidence  of  everj* 
«tep  necessary  to  be  taken  to  levy  a  valid  tax.  In  the  ab- 
sence of  evidence  to  overcome  this  presumption,  the  appel- 
lants' contentions,  to  the  effect  that  no  order  was  made 
and  entered  by  the  appraisers  fixing  a  time  and  place  for 
the  hearing,  and  that  no  appointment  was  made  of  any 
one  to  serve  the  notices,  and  that  no  proper  and  sufficient 
notice  was  served,  must  fail. 

Ai)pellants  further  contend  that  the  assessments  made 
for  the  purpose  of  paying  for  the  property  taken  by  the 
city  for  boulevards  were  levied  and  imposed  on  the  prop- 
ertv  of  defendants  in  advance  of  the  condemnation  of  the 
property  described  in  the  appropriation  ordinances,  and 
were  therefore  illegal  and  void.  It  is  true  that  the  levy 
ordinances,  imposing  the  tax  upon  the  property  benefited, 
were  passed  previous  to  the  actual  occupancy  of  the  prop- 
erty by  the  city  for  boulevard  purposes.  The  substance 
of  appellants'  contention  in  this  respect  seems  to  be  that 
the  city,  not  having  actually  paid  the  condemnation 
money,  acquired  no  right  to  the  property  sought  to  be 
taken,  and  that  the  city,  in  going  upon  the  property  and 
taking  possession  of  it  before  making  payment,  acquired 
no  rights  in  the  property,  and  that,  not  having  acquired 
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any  rights  in  the  property,  no  benefit  could  be  conferred 
upon  adjacent  property,  and  that  no  levy  could  therefore 
be  made  for  special  benefits,  because  no  benefits  could 
accrue  until  the  city  has  lawfully  taken  possession  of  the 
property.  Appellants  contend  that  this  was  asking  them 
to  pay  taxes  for  special  benefits  without  rendering  any 
equivalent,  and  contend  that  the  city  must  first  acquire 
title  to  the  property  sought  to  be  taken  by  lawful  proceed- 
ings before  it  can  levy  a  tax  for  special  ben(*fits.  This  con- 
tention of  the  appellants  would  require  that  the  city 
should  first  raise  the  money  and  pay  the  owners  of  the 
property  taken  by  the  condemnation  proceedings  in  order 
to  acquire  title,  and  it  could  only  levy  a  tax  for  special 
benefits  to  reimburse  itself  for  the  funds  expeiided  in  ac- 
quiring title  to  the  property  taken,  ilany  cases  from 
other  courts  are  cited  that  support  this  contention. 
Whether  the  city  had  authority  to  proceed  in  the  manner 
in  which  it  did  must  depend,  first,  upon  the  provisions  of 
the  constitution,  and,  second,  upon  the  provisions  of  the 
statute  under  which  it  acted.  The  constitutions  of  many 
states  require  that,  before  private  property  can  be  taken 
*under  condemnation  proceedings  for  public  purposes,  pay- 
ment therefor  must  be  made  or  tendered.  Our  constitu- 
tion, has  a  different  provision.  Section  21,  art.  I,  of  our 
c(mstitution,  provides :  "The  property  of  no  person  shall 
be  taken  or  damaged  for  public  use  without  just  compen- 
sation therefor."  In  the  present  case  no  attempt  was 
made  to  take  private  property  without  just  compensation, 
and  the  constitutional  provision  quoted  can  not  fairly  be 
construed  to  mean  that  payment  must  be  made  in  advance 
of  the  actual  taking  of  the  property.  It  only  re<iuires  that 
just  compensation  must  be  made  for  the  property  taken. 
It  is  left  to  the  legislature  to  determine  the  manner  of 
taking  and  the  time  and  manner  of  payment.  It  might 
require  that  payment  be  made  before  the  taking  of  the 
property,  and  in  a  number  of  instances  it  has  so  provided. 
Our  attention  has  been  called  to  the  cases  of  Hurford  v. 
City  of  Omaha,  4  Neb.  336;  McGarock  v.  City  of  Omaha, 
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40  Neb.  64;  Broun  v.  Chicof/o,  R.  I.  d  P.  R,  Co.,  66  Neb. 
106;  tState  v.  Missouri  P.  R.  Co.,  75  Neb.  4;  and  Leiois  v. 
City  of  Lincoln,  55  Neb.  1.  In  all  of  these  eases  the  con- 
denmation  proceedings  were  under  statutes  which  re- 
(luired  that  payment  should  precede  the  actual  taking  of 
the  property,  and,  as  we  shall  presently  see,  have  no  ap- 
plication to  the  present  case. 

There  are  two  sections  of  the  Omaha  charter  of  1897, 
relating  to  the  exercise  of  eminent  domain.  Section  29, 
ch.  12a,  Comp.  St.  1897,  is  in  part  as  follows:  "When 
ever  it  shall  become  necessary  to  appropriate  private  prop- 
erty for  the  use  of  the  city  for  streets,  alleys,  avenues, 
sewers,  parkways,  boulevards,  public  scjuares,  gas  works, 
electric  light  plants,  waterworks,  or  other  purposes  au- 
thorized by  this  act,  and  such  appropriation  shall  be  de- 
clared necessary  by  ordinance,  the  mayor,  with  the  ap- 
proval of  the  council,  shall  appoint  three  disinterested 
fre('holders  of  the  city,  who  ♦  ♦  ♦  shall  assess  the  dam- 
ages to  the  owners  of  the  property  and  parties  interestcnl 
therein  respectively  taken  by  such  appropriation.  Such 
assessment  shall  be  reported  to  the  advisory  board,  ♦  ♦  ♦ 
if  the  same  shiill  be  confirmed,  the  damages  so  assesscnt 
shall  be  paid  to  the  Owners  of  such  property,  or  deposittnl 
with  the  city  treasurer  subject  to  the  order  of  such  owners 
respectively,  after  which  such  property  may  at  any  time 
be  taken  for  the  use  of  the  city."  This  section  contains 
general  provisions  for  the  exercise  of  the  power  of  eminent 
domain  by  the  cities  of  the  metropolitan  class.  But  sih!- 
tion  1016  of  the  same  chapter  provides:  "In  each  city  of 
the  metropolitan  class  there  shall  be  a  board  of  park  com- 
missioners who  shall  have  charge  of  all  the  parks  and 
public  grounds  belonging  to  the  city,  with  pow(»r  to  estab- 
lish rules  for  the  management,  care  and  use  of  public 
parks,  parkways  and  boulevards,  and  it  shall  be  the  duty 
of  said  board  *  *  *  to  designate  the  lands,  lots  or 
grounds  necessary  to  be  used,  purchased  or  appropriated 
for  such  purpose.  And  thereupon  it  shall  be  the  duty  of 
the  mavor  and  council  to  take  such  action  as  mav  be  neces- 
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sary  for  the  aiipropriation  of  the  lands,  lots  or  grounds 
so  designated,  the  power  to  appropriate  lands,  lots  or 
grounds   for   such '  purpose    being   hereby    conferred  on 
the  mayor  and  council,  and,  for  the  purpose  of  making 
payments  for  such  lands,  lots  or  grounds  so  appropriated, 
or  purchased  as  hereinafter  provided,  assess  such   real 
estate  as  may  be  specifically  benefited  by  reason  of  the 
appropriation  or  purchase  thereof  for  such  purpose,  and 
issue  bonds  as  may  be  required  for  such  purpose,  to  the 
extent  and  amount  required  in  excess  of  such   assess- 
ments."    This  latter  section  relates  exclusively  to   the 
appropriation  of  property  for  parks,  parkways  and  boule- 
vards, and  is  special  in  its  nature.    At  first  it  might  ap 
pear  to  be  in  conflict  with  section  29,  su'pray  but  th(> 
proper  rule  of  construction  is  that,  where  there  are  two 
statutes,  or  two  sections  of  the  same  statute,  relating  to 
the  same  subject,  one  of  which  is  general  and  the  other 
special,  the  special  statute  controls  as  to  the  things  wiiich 
fall  within  its  provisions.     Richardson  County  v.  Miles, 
14  Neb.  311;  Merrick  v.  Kennedy,  46  Neb.  264;  State  r. 
Cornell,  54  Neb.  72.     Applying  this  rule  of  construction, 
it  is  clear  that  section  29  is  not  applicable  to  proceedings 
to  condemn  property  for  boulevard  purposes,  which  pro- 
ceedings are  governed  by  section  1016.    By  this  section  of 
the  charter  the  legislature  has  given  authority  and  power 
to  the  city  of  Omaha  to  appropriate  private  property  for 
boulevards  without  requiring  payment  to  the  owners  in 
advance  of  the  taking  of  the  property,  and  has  provided 
therein  that  the  city  may  levy  upon  the  property  that  will 
l>e  specially  benefited  a  tax  to  raise  fuhds  with  which  to 
pay  for  the  property  appropriated.     It  follows  that  th(» 
city  of  Omaha  had  the  power  to  levy  a  special  assessment 
to  pay  for  the  property  taken  for  boulevard  purposes  in 
this  case  in  advance  of  the  actual  payment  therefor. 

Appellants  next  contend  that  no  adequate  and  safe  fund 
was  created  by  the  city  to  pay  for  the  lands  appropriated, 
that  the  provisions  made  by  special  assessment  for  a  fund 
out  of  which  payments  were  to  be  made  left  it  uncertain 
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and  doubtful  whether  the  fund  would  be  sufficient  to  meet 
the  demands  made  upon  it,  and  that  for  this  reason  the 
condemnation  proceedings  were  invalid.  It  will  be  con- 
(^eded,  as  a  general  rule,  where  private  property  is  taken 
by  the  exercise  of  the  pow^r  of  eminent  domain  and  pay- 
ment does  not  precede  the  actual  taking  of  the  property, 
that  a  safe  and  adequate  fund  must  be  provided  to  which 
the  owners  of  the  property  taken  may  look  for  compensa- 
tion. If  the  special  assessment  provided  for  by  section 
101  fi  is  insufficient,  there  is  also  a  provision  for  the  issu- 
ing of  bonds,  from  the  proceeds  of  which  the  ow^ners  of  the 
property  taken  may  be  paid.  Conceding  that  this  fund 
may  be  insufficient,  the  ow^ners  have  still  another  recourse 
for  (compensation.  It  is  generally  recognis&ed  as  the  rule 
thixty  when  property  is  appropriated  by  a  municipality, 
llj(Te  is  a  general  liability  against  the  municipality  for 
1  payment  for  the  lands  appropriated.  It  is  generally  rec- 
()gniz(»d  that,  where  the  taxable  property  of  the  mnnici- 
l)ality  is  all  liable  for  tax;ation  to  make  payment  for  the 
])i'operty  appropriated,  the  rule  requiring  a  safe  and  ade- 
(juate  fund  is  complied  with.  In  fiiccet  v,  Recheh  159  U. 
S.  380,  where  a  similar  question  was  under  consideration, 
Justi(*e  Harlan,  writing  the  opinion,  used  the  following 
language:  "It  is  equally  clear  that  an  adequate  pro- 
vision is  made  when  the  statute,  authorizing  a  public 

municipal  corporation  to  take  private  property  for  public 
uses,  directs  the  regular  ascertainment,  without  improper 

l(»lay  and  in  some  l^al  mode,  of  the  damages  sustaineil 
l)y  the  owner,  and  gives  him  an  unqualified  right  to  a 
judgment  for  the  amount  of  such  damages,  which  can  be 
(enforced,  that  is,  collected,  by  judicial  process."  In  the 
(»vent  that  the  fund  provided  should  prove  inadequate, 
resort  may  be  had  to  a  judgment  against  the  city,  and, 
where  a  general  judgment  is  entered  against  the  city,  all 
of  its  taxable  property  is  liable  to  meet  a  levy  to  pay  such 
judgment.  That  the  city,  or  municipality,  making  the  ap- 
propriation of  private  property  is  liable  has  been  recog- 
nized by  this  court  in  a  number  of  cases.    Wead  v.  City  of 
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Omuha,  73  Neb.  321;  Second  Conyrcfjuiional  Church  So- 
ciety v.  City  of  Omaha,  35  Neb.  103;  City  of  Omaha  v. 
Clarke,  66  Nel).  33;  Ifogcr.s  v.  City  of  Omaha,  75  Neb.  318. 
In  view  of  the  rule  adopted  by  this  court,  iiiakinof  the  tax- 
able property  of  the  nmnieipality  liable  for  the  judgment 
to  pay  for  property  appropriated,  it  must  be  held  that  a 
safe  and  adequate  fund  was  provided. 

Appellants  contend  that  Ilanscom  Park,  being  a  public 
park  belonging  to  the  city  of  Omaha  and  lying  adjacent  to 
the  boulevard,  should  have  been  taxed  as  being  specially 
benefited,  and  that  the  omission  of  this  large  tract  of 
land,  placing  all  of  the  burden  of  special  benefit  upon  the 
private  property  owners,  was  a  fraud  upon  them.  This 
question  has  been  settled  by  recent  decisions  of  this  court. 
In  Herman  v.  City  of  Omaha,  75  Neb.  489,  it  was  held 
that  the  municipality  is  not  rcMjuired  to  tax  its  own  prop- 
erty for  the  purpose  of  creating  funds  with  which  to  pay 
for  a  public  improvement;  in  other  words,  that  the  city 
has  no  ]>ower  or  right  to  tax  its  own  property.  Ilanscom 
Park  was  therefore  not  liable  for  any  special  benefit. 

Complaint  is  also  made  b(»cause  the  tax  for  special  bene- 
fits was  not  levied  proportionately  upon  all  the  property 
benefited,  and  that  in  some  cases  the  special  assessment 
was  grossly  unjust,  and  so  inc*quitable  as  to  amount  to  a 
fraud  upon  the  appellants.  It  is  not  possible  to  levy  a 
tax  of  this  kind,  or  in  fact  any  tax,  upon  property, 
whereby  absolute  equality  and  exact  justice  is  meted  out 
to  each  owner.  The  question  as  to  the  value  of  a  particu- 
lar piece  of  property,  or  the  relative  values  of  several 
pieces  of  property,  is  largely  a  matter  of  opinion,  and  the 
question  of  special  benefits  that  will  be  conferred  upon 
several  pieces  of  property  cannot  be  adjusted  with  exact 
nicety.  It  is  not  expected,  nor  required,  that  men  with  only 
finite  powers  will  be  able  to  perform  their  duties  with 
the  wisdom  of  Infinity.  It  is  sufficient  if  the  taxes  levied 
against  the  various  parcels  of  land  are  so  levied  that  they 
cannot  be  said  to  be  grossly  inequitable  or  unjust,  and 
that  each  parcel  bears  approximately  its  just  share  of  the 


050  .NEBRASKA  HEPORTS.  [Vol.  79 


State  y.  Several  Pn reels  of  Land. 


burden.  We  have  examined  the  evidence  upon  this  (pics- 
tion,  and  are  convinced  that  there  is  no  such  inetiuality 
in  the  special  assessment  as  would  amount  to  a  fraud 
upon  the  rights  of  the  appellants,  and  that  the  burden  of 
taxation  was  as  nearly  equally  distributed  upon  the  prop- 
erty of  all  those  liable  therefor  as  could  be  expected,  and 
that  the  work  of  levying  the  special  assessment  was  fairly 
and  honestly  done. 

Appellants  also  contend  that  the  maypr  and  council 
had  no  power  to  levy  an  assessment  for  special  benefits 
upon  any  property  other  than  that  abutting  upon,  or  ad- 
jacent to,  the  boulevard.  We  think  that  section  101b  of 
the  statute  above  referred  to  is  sufficient  answer  to  this 
contention.  It  provides  that  spe(*ial  assessments  may  Ik* 
levied  against  such  real  estate  as  may  be  specially  bene- 
fited by  reason  of  the  appropriation.  It  does  not  limit  it 
to  the  property  w^iich  abuts  upon,  or  is  adjacent  to,  the 
boulevard.  The  only  limitation  is  that  the  property  be 
specially  benefited. 

Appellants  claim  that  the  city  never  obtained  posses- 
sion of  certain  portions  of  the  property  sought  to  be  ap- 
propriated, and  to  support  this  contention  they  oflFered 
evidence  to  the  effect  that  there  is  a  house  upon  one  of  the 
lots,  and  that  the  lots  to  the  north  of  this  house  in  the 
same  block,  which  w^ere  included  in  the  lands  condemned, 
have  not  been  graded  for  boulevard  purposes.  The  evi- 
dence does  not  show  that  any  person  is  occupying  this 
house  or  these  lots,  and  there  is  nothing  to  show  that  any 
pcTSon  is  claiming  title  thereto  adverse  to  the  city.  The 
evidence  falls  far  short  of  showing  that  the  city  never  ob- 
tained title  or  possession  of  the  property.  It  might  be 
that  part  of  these  lots  have  never  been  graded  for  boule- 
vard purposes,  but  this  would  not  deprive  the  city  of  its 
title  to  the  lots,  nor  affect  its  right  to  levy  the  special  as- 
sessment to  pay  for  the  property  appropriated.  The 
special  assessments  were  not  made  for  the  purpose  of 
grading  and  placing  the  property  in  condition  to  be  useti 
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for  boulevard  purposes,  but  were  made  to  pay  for  the 
property  appropriated. 

Appellants  also  contend  that,  because  a  considerable 
number  of  the  owners  of  the  propt^rty  appropriated  have 
not  yet  received  their  pay  therefor,  and  because  warrants 
drawn  by  the  city  for  the  payment  for  the  property  have 
not  been  delivered,  no  title  was  acquired  to  the  property, 
and  no  special  assessment  could  be  made  to  pay  for  the 
same.  It  is  not  made  to  appear  wherein  the  failure  of  the 
property  owners  to  receive  or  cash  their  warrants  could 
be  material.  If  a  safe  and  adequate  fund  has  been  pro- 
vided, this  is  all  that  is  necessary.  If  the  property  own- 
ers do  not  choose  to  accept  the  payment  when  the  same 
has  been  provided,  that  is  their  affair,  and  could  consti- 
tute no  defense  to  the  special  assessment  made  to  pay  for 
the  property. 

Numerous  rulings  of  the  trial  court  on  the  admission 
and  exclusion  of  evidence  are  complained  of.    The  appel- 
lants have  not  pointed  out  to  us  wherein  they  have  Ikhmi 
prejudiced  by  any  of  these  rulings,  and  from  an  examina 
tion  of  them  no  error  is  apparent. 

After  a  careful  consideration  of  all  the  questions  raised 
l)y  the  appellants,  we  are  convinced  that  the  decree  of  the 
district  court  is  right  and  should  be  aflfirmed. 

DuppiE  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reason^  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Appiemed. 


William  Feddebn  v.  State  op  Nebraska. 

FU'ED  July  12,  1907.    No.  15.094. 

1.  Criminal    Law:     Tbial:      Pbesence    of    Accused:      Presumptions 
Where  the  record   in  a  criminal  prosecution  discloses  that  tho 
defendant  was  present  during  the  trial,  but  is  silent  as  to  whether 
he  was  present  when  the  verdict  was  received,  It  will  be  pre- 
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sumed  that  the  verdict  was  properly  received  and  that  the  de- 
fendant was  present  in  court  at  the  time. 

2.  Intoxicating  Liquors:  Evidence.  In  a  prosecution  under  section 
7170,  Ann.  St.,  for  keeping  intoxicating  liquors  with  the  inten- 
tion of  disposing  of  the  same  without  a  license,  it  is  competent 
for  a  witness,  who  is  familiar  with  the  taste  of  beer  and  has 
tasted  some  of  the  liquors  seized,  to  testify  that  they  tasted  like 
beer. 

3. :    :    Harmless  Erbor.     In  such  prosecution  it  Is  not 

prejudicial  error  to  admit  testimony  of  keeping  of  other  liqnon 
than  those  charged  in  the  information,  when  the  evidence  shows 
that  the  liquors  charged  in  the  information  were  kept  for  sale 
and  were  intozic&ting. 

4.  :     Instruction? 8.     In   such   prosecution,   where   the  evidence 

tends  to  show  that  the  liquors  kept  for  sale  under  the  names 
and  labels  of  "Hop  Soda,"  "Cream  of  Malt"  and  "Malt  Extract." 
were  in  fact  beer,  it  is  not  error  for' the  court  to  instruct  the 
Jury,  as  a  matter  of  law,  that  beer  is  an  intoxicating  malt  liquor, 
and  is  within  the  meaning  of  the  words  intoxicating  liquors,  as 
used  in  the  statute. 

5.  Criminal  Law:   Conduct  of  Jub^:    Harmless  Error.    It  is  not  such 

misconduct  of  a  Juror  as  will  call  for  a  reversal  of  the  case  for 
a  Juror  to  state  to  his  fellow  jurors,  during  their  deliberations 
upon  the  verdict,  that  he  knew  about  the  facts  and  had  personal 
knowledge  of  the  facts  before  he  was  selected  as  a  juror,  where 
he  does  not  disclose  to  his  fellow  jurors  the  facts  that  were  within 
his  personal  knowledge. 

6.  :    :    Record:     Review.     This  court  will  not  consider 

affidavits  made  after  the  trial  to  determine  the  question  of 
whether  or  not  a  juror  had  made  statements  during  the  delibera- 
tions of  the  Jury  upon  the  vepdict  that  were  at  variance  with  his 
voir  dire  examination,  when  such  voir  dire  examination  is  not 
in  the  record,  unless  it  is  shown  that  the  complaining  party  was 
prevented,  without  fault  on  his  part,  from  having  such  examina- 
tion taken  and  preserved  in  the  record. 

Error  to  the  district  court  for  Cedar  county:     Gut 
T.  Graves,  Judge.    Affirmed. 

Willard  &  Snider  and  G.  B.  Willey^  for  plaintiff  in 
error. 

W.  T.  Thompson,  Attorney  General^  Grant  G.  Martin 
and  H.  E.  Burkett,  contra. 
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Good,  C. 

In  this  action  the  defendant  was  charged  with  the  viola- 
tion of  section  7170,  Ann.  St.,  making  it  unlawful  for  any 
person  to  keep  for  the  purpose  of  sale  without  a  license 
any  malt,  vinous  or  spirituous  liquors  in  the  state  of  Ne- 
braska, and  making  it  a  misdemeanor  for  any  person  to 
be  found  in  possession  of  any  intoxicating  liquors  within 
the  state  with  the  intention  of  disposing  of  the  same  with- 
out a  license.  The  defendant,  having  been  found  guilty 
and  sentenced  to  pay  a  line  of  $100,  brings  the  case  to  this 
court  for  review. 

Prom  the  undisputed  evidence  it  appeared  that  the  de- 
fendant had  been  operating  a  saloon  in  the  village  of 
Randolph  for  several  years  immediately  prec(^ling  the  first 
day  of  May,  1906;  that  during  the  yeai*  1906  no  saloon 
licenses  were  grante<l  by  the  village  authorities  of  Ran- 
dolph. The  defendant  continued  in  business  in  his  saloon 
building,  selling  certain  drinks  under  the  names  of  "Hop 
Soda,"  "Cream  of  Malt,"  "Malt  Extract,"  and  "Fremont 
Old  German  Tonic."  On  the  10th  day  of  November,  1906, 
the  defendant's  premises  were  searched,  and  a  large 
quantity  of  the  above  mentioned  liquors  was  seized.  That 
the  defendant  had  the  liquors  in  his  possession  for  the 
purpose  of  sale,  and  was  selling  them,  is  conceded.  The 
theory  of  the  defense  was  that  the  liquors  were  not  intoxi- 
cating. 

Defendant  first  contends  that  the  transcript  does  not 
show  that  the  jury  were  sworn  to  try  the  case,  that  neither 
the  defendant  nor  his  counsel  Avere  present  when  the  ver- 
dict was  returned,  and  that  the  jury  were  not  polled.  As  to 
the  first  of  tliese  assignments,  it  is  suflScient  to  say  that 
the  transcript  does  not  bear  out  defendant's  contention. 
It  clearly  shows  that  the  jury  were  duly  impaneled  and 
sworn.  As  to  whether  or  not  defendant  or  his  counsel 
were  present  when  the  verdict  was  received  the  record  is 
silent.  Nowhere  in  the  record  does  it  appear  that  either 
was  absent  at  the  time.     The  presumption  arises  that, 
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when  the  defendant  in  a  misdemeanor  case  is  once  shown 
to  be  present,  his  presence  is  continued  during  the  prog- 
ress of  the  trial,  unless  the  contrary  be  made  to  appear. 
The  record  discloses  that  the  defendant  was  present  at 
the  trial  and  testified  as  a  witness  in  his  own  behalf.  The 
presumption  is  always  in  favor  of  the  regularity  of  the 
proceedings  of  a  court  of  record,  and  the  presumption  ob- 
tains here  that,  defendant  being  once  present,  his  presence 
is  continued  until  the  verdict  was  received.  Foldcn  v. 
State,  13  Neb.  328;  Bolln  v.  State.  51  Neb.  581.  There 
is  no  requirement  of  the  law  that  the  jury  shall  be  polled. 
Section  486  of  the  criminal  code  provides  that  the  jury 
may  be  "polled  at  the  request  of  either  the  prosecuting 
attorney  or  the  defendant.''  In  this  case  there  was  no  re- 
quest to  have  the  jury  polled,  and  therefore  no  right  ac- 
corded to  defendant  by  the  law  was  denied  him.  It  is 
necessary  that  the  jury  should  be  polled  only  when  re- 
quested by  either  the  defendant  or  the  prosecuting  attor- 
ney. 

Defendant  next  contends  that  there  was  error  in  the 
admission  of  certain  testimony.  Several  witn(*sRes  who 
had  tasted  and  drunk  of  the  liquors  that  defendant  had 
kept  and  sold,  and  that  had  been  taken  from  his  premises 
under  the  search  warrant,  were  permitted  to  testify  that 
the  liquors  in  question  tasted  like  beer.  Defendant  con- 
tends that  this  was  erroneous.  A  chemist  had  analvzed 
several  samples  of  the  different  kinds  of  liquors  taken 
from  the  defendant's  premises  under  the  search  warrant, 
and  testified  as  to  the  results  of  his  analvsis,  as  to  the 
percentage  of  alcohol  in  each,  and  that  each  of  the  sam- 
ples contained  more  than  2  per  cent,  of  alcohol,  ranging 
from  2  1-10  to  2  72-100  per  cent.  The  chemist  testified 
that  he  was  familiar  with  beers  and  their  composition, 
and  that  the  several  liquors  labeled  as  "Hop  Soda," 
"Cream  of  Malt,^'  "Malt  Extract"  and  "Fremont  Old  Oer- 
man  Tonic"  were  malt  liquors  and  belonged  to  the  class 
of  liquors  known  as  beers.  Prom  a  consideration  of  the 
evidence  in  the  case,  it  is  apparent  that  the  liquors  known 
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as  "Hop  Soda,"  "Cream  of  Malt,"  "Malt  Extract"  and 
"Fremont  Old  German  Tonic"  were,  in  fact,  malt  liquors 
and  were  beers  of  the  lighter  class,  though  sold  under 
names  and  labels  that  did  not  disclose  their  true  proper- 
ties and  characters.  Evidence  of  those  who  were  compe- 
tent to  give  an  opinion  on  the  subject  that  they  tasted  like 
beer  was,  under  the  circumstances,  properly  admissible. 
While  the  liquors  were  sold  under  names  and  labels  that 
did  not  necessarily  indicate  that  they  were  intoxicating 
liquors,  the  evidence  of  those  who  had  tasted  and  drunk 
thereof,  to  the  effect  that  they  tasted  like  beer,  was  com- 
petent as  tending?  to  show  that  the  liquors  belonged  to 
the  class,  the  keeping  of  which  for  sale  was  inhibited  by 
the  statute. 

The  description  of  the  liquors  in  the  information  was 
in  the  following  language:  "Certain  intoxicating  liquors, 
to  wit.  Malt  Extract,  Cream  of  Malt  and  Hop  Soda."  No 
mention  is  made  in  the  information  of  the  liquor  called 
"Fremont  Old  German  Tonic."  Evidence  was  admitted 
on  the  trial  showing  that  the  defendant  kept  for  sale  and 
was  selling  liquors  under  this  name,  and  the  chemist  was 
permitted  to  testify  as  to  th(»  analysis  of  it  and  as  to  the 
percentage  of  alcohol  contained  in  it.  Defendant  com- 
plains because  this  evidence*  was  admitted,  for  the  reason 
that  he  was  not  charged  in  the  information  with  the  keep- 
ing for  the  purpose  of  sale  Fremont  Old  German  Tonic. 
He  contends  that  he  was,  or  at  least  might  have  been, 
found  guilty  of  keeping  for  sale  a  liquor,  with  the  keeping 
of  which  he  was  not  charged  in  the  information.  If  there 
was  no  evidence  of  the  keeping  for  sale  of  the  liquors 
described  in  the  information,  and  the  only  evidence  as  to 
the  keeping  of  liquors  was  as  to  that  called  "Fremont  Old 
German  Tonic,"  there  would  be  much  greater  force  in  de- 
fendant's contention.  But  the  evidence  is  ample,  and,  in 
fact,  it  is  admitted  by  the  defendant,  that  he  did  keep  and 
sell  all  of  the  liquors  charged  in  the  information,  and 
there  is  ample  evidence  in  the  record  that  all  of  these 
liquors  charged  in  the  information  were  intoxicating.    In 
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fact,  the  only  evidence  to  the  contrary  is  that  of  certain 
persons  who  drank  of  the  liquors  and  experienced  no  in- 
toxicating effect  from  the  drinking  of  the  same.  The  evi- 
dence as  to  the  percentage  of  alcohol  contained  in  each  of 
the  liquors  was  not  controverted  or  denied.  The  admis- 
sion of  evidence  that  the  defendant  had  in  his  possession 
intoxicating  liquors  other  than  those  described  in  the 
information  was,  under  the  circumstances,  not  erroneous. 
He  was  charged  with  keeping  intoxicating  liquors  for  sale 
under  three  separate  denominations.  The  state  went  fur- 
ther, and  proved  the  three  charged  and  one  additional, 
and,  while  various  names  were  given  to  the  liquors,  the 
evidence  fairly  discloses  that  all  of  the  liquors  were,  in 
fact,  beers  that  were  being  sold  under  fanciful  names. 
The  court  in  its  instructions  to  the  jury  limited  its  con- 
sideration to  the  liquors  described  specifically  in  the  in- 
formation, and  limited  the  right  of  the  jury  to  convict  to 
the  liquors  therein  described.  We  cannot  presume  that 
the  jury  disregarded  the  instruction  of  the  court  and  con- 
victed the  defendant  of  unlawfully  keeping  for  sale  a 
liquor  not  described  in  the  information. 

The  defendant  complains  of  instruction  No.  5,  given  by 
the  court.  It  is  in  the  following  language:  "The  word 
^beer,'  without  restriction  or  qualification,  denotes  an  in- 
toxicating malt  liquor,  and  is  within  the  meaning  of  the 
words  intoxicating  liquor,'  as  used  throughout  the  stat- 
ute." The  defendant  contends  that  this  instruction  was 
erroneous,  because  of  the  fact  that  he  was  not  charged 
with  the  keeping  for  sale  of  beer.  However,  the  evidence 
fully  justifies  the  conclusion  that  the  liquors  sold  were,  in 
fact,  beers,  and  this  court  has  held,  in  the  case  of  Peterson 
V.  State,  C)3  Neb.  251,  that  the  courts  of  this  state  will  take 
judicial  notice  that  beer  is  an  intoxicant.  The  instruction 
given  was  correct,  as  a  matter  of  law,  and,  under  the  evi- 
dence introduced  in  this  case,  it  was  peculiarly  fitting  and 
applicable,  and  was  properly  given. 

We  now  come  to  the  consideration  of  the  last,  as  well 
as  the  most  serious,  of  defendant's  contentions,  namely, 
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the  misconduct  of  one  of  the  jurors.  It  is  made  to  appear 
by  the  joint  af&davit  of  four  of  the  jurors  that  another  of 
the  jurors,  who  had  sat  in  the  case,  stated  to  his  fellow 
jurors,  while  they  were  deliberating  upon  the  verdict,  that 
he  knew*  about  the  facts,  that  he  knew  about  the  case  of 
his  own  personal  knowledge  before  he  was  selected  as  a 
juror,  and  that  he  was  surprised  that  none  of  the  attor- 
neys in  the  case  asked  him  whether  or  not  he  knew  anv- 
thing  about  the  case,  and  that  they  did  not  ask  him  if  ho 
liad  his  mind  made  up,  that  he  had  been  in  Randolph  and 
knew  how  the  said  defendant  was  conducting  and  running 
his  place  of  business,  and  that  he  knew  of  his  own  personal 
knowledge  about  the  liquids  seized,  and  that  a  detective 
had  been  employed  to  apprehend  the  defendant,  and  that 
he  knew  how  he  worked  it  to  trap  him.  In  the  case  of 
Falls  City  v.  Sperry^  68  Neb.  420,  upon  a  showing  very 
similar  to  that  in  the  case  at  bar,  the  court  held  the  mis- 
conduct was  such  as  to  require  a  setting  aside  of  the  ver- 
dict. We  have  carefully  examined  the  case,  and  are  satis- 
field  as  to  the  propositions  of  law  stated  therein;  but  we 
are  inclined  to  the  opinion  that  a  wrong  application  was 
made  of  the  principles  therein  announced.  In  the  sylla- 
bus the  following  language  is  used:  "Where  it  appears 
*  *  *  that  one  of  the  jurors  had  prior  knowledge  of  the 
premise^  involved  in  the  controversy,  that  he  based  his 
own  conclusion  partly  thereon  and  used  it  to  influence  his 
fellow  jurors  in  arriving  at  their  verdict,  the  latter  must 
be  set  aside."  We  are  in  entire  accord  with  the  proposi- 
tion of  law  as  thus  announced,  but  the  aflSdavit  filed  in 
that  case  by  the  fellow  jurors  was  very  similar  to  the  affi- 
davit filed  in  the  case  at  bar.  A  careful  examination  of 
the  affidavit  in  that  case,  as  well  as  the  one  in  the  case  at 
bar,  will  show  clearly  that  it  goes  only  to  the  fact  that  the 
juror  knew  about  the  case  on  trial  and  had  knowledge  of 
certain  facts  in  the  case,  but  the  affidavit  in  neither  case 
goes  to  the  extent  of  showing  that  the  juror  disclosed  the 
knowledge  he  possessed  to  any  of  his  fellow  jurors.  It  is 
45 
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not  disclosed  by  the  affidavit  in  that  case,  nor  in  the  casc» 
at  bar,  that  the  juror  stated  a  single  fact  to  his  fellow 
jurors  that  could  have  been  material  evidence  either  for 
or  against  the  defendant,  and  it  falls  far  short  of  showing 
that  the  juror  stated  any  fact  that  might  have  been  preju- 
dicial to  the  defendant  in  the  case.  If  the  juror  had  gone 
further,  and  not  only  stated  that  he  possessed  the  knowl- 
edge, but  had  detailed  the  knowledge  to  his  fellow  jurors, 
then  there  would  be  such  misconduct  as  would  call  for  a 
reversal.  But  this  is  not  the  case.  In  the  case  of  Falls 
City  V.  8 perry,  supra ^  there  were  affidavits  of  others  than 
the  jurors,  to  the  effect  that  the  juror  there  had  made  up 
his  mind  at  least  partly  from  his  personal  knowledge,  and 
that  he  had  based  his  verdict  at  least  partly  upon  the  in- 
formation he  possessed  before  the  trial.  These  affidavits 
were  by  persons  who  had  heard  the  juror  make  statements 
after  the  verdict  had  been  rendered.  It  may  well  be 
doubted  whether  this  practice  is  permissible.  The  general 
weight  of  authority  seems  to  be  to  the  contraiy.  The  affi- 
davit in  the  case  at  bar  does  not  go  to  the  extent  of  show- 
ing any  statements  made  by  the  juror  to  his  fellow  jurors 
that  would  be  prejudicial  to  the  defendant.  There  is  an- 
other phase  of  the  case  that  should  not  be  overlooked.  In 
this  case  the  keeping  of  the  liquors  for  sale  by  the  defend- 
ant was  not  controverted,  but  was  admitted  by  him.  The 
only  defense  that  he  attempted  to  make  was  that  the 
liquors  were  not  intoxicating.  Under  these  circumstances, 
that  was  practically  the  only  issue  in  the  case,  and  the 
affidavit  nowhere  indicates  that  the  juror  had,  or  claimed 
to  have,  any  knowledge  as  to  the  character  of  the  liquors 
and  as  to  whether  or  not  they  were  intoxicating. 

The  defendant  further  contends  that  the  statements 
made  by  the  juror  are  at  variance  with  his  voir  dire  ex- 
amination, and  that,  by  reason  of  the  statements  made 
upon  his  voir  dire  examination,  they  were  misled  into 
accepting  him  as  a  juror,  and  that  his  statements  to  his 
fellow  jurors  show  that  he  was  biased  and  prejudiced, 
while  the  voir  dire  examination  did  not  disclose  such  fact. 
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and  that  this  constitutes  such  misconduct  of  the  juror  as 
would  entitle  defendant  to  a  new  trial.  The  voir  dire 
examination  of  this  juror  is  not  in  the  record.  No  reason 
is  given  for  omitting  it.  The  voir  dire  examination  of 
other  jurors  appears  in  the  record,  and  the  defendant  has 
attempted  to  supply  the  voir  dire  examination  of  this 
juror  by  the  aflSdavits  of  the  defendant  and  his  counsel. 
If  the  voir  dire  examination  of  the  juror  was  in  the  record, 
and  that  examination  showed  a  material  variance  with  the 
statements  made  by  the  juror  to  his  fellow  jurors,  we 
should  feel  constrained  to  hold  that  it  might,  under  some 
circumstances,  be  such  misconduct  as  would  call  for  a 
reversal  of  the  case.  But  we  do  not  think  it  is  proper 
practice  to  permit  the  voir  dire  examination  of  a  juror  to 
be  supplied  in  the  record  by  affidavits  made  subsequently 
to  the  trial  by  those  who  heard  such  examination,  unless 
"the  defendant  has  been  prevented,  without  fault  on  his 
part,  from  having  the  voir  dire  examination  taken  and 
preserved  in  the  record.  There  is  no  excuse  or  reason 
given  for  not  having  such  examination  in  the  record.  The 
frailties  and  imperfections  of  human  memory  are  prover- 
bial, and  for  a  person  to  undertake  to  detail  the  substanc(* 
of  the  examination  of  one  of  the  jurors  out  of  a  dozen,  or 
two  dozen,  examined  would  be  extremely  dangerous  prac*- 
tice.  We  think  that  such  pract  Ice  would  be  likely  to  lead 
to  consequences  that  would  be  disastrous,  and  would  bt* 
opening  the  door  to  an  easy  method  of  overturning  a  ver- 
dict in  almost  any  case.  We  deem  it  contrary  to  sound 
policy  to  permit  affidavits  made  after  the  trial  to  take  the 
place  of  the  official  record  of  the  voir  dire  examination, 
unless  it  is  shown  that  the  party  complaining  has,  through 
no  fault  on  his  part,  been  deprived  of  having  the  voir  dire 
examination  preserved  in  the  record.  Our  attention  has 
not  been  called  to  any  case,  nor  have  we  been  able  to  find 
any,  except  the  case  of  Falln  City  v.  Sperry,  supra,  wherein 
it  was  sought  to  supply  the  voir  dire  examination  by  affi- 
davits made  subsequently  to  the  trial  by  those  who  heard 
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the  examination.    The  question  seems  to  have  been  raised, 
but  not  decided,  in  that  case. 

We  fail  to  find  any  prejudicial  error  in  the  record,  and 
therefore  conclude  that  the  judgment  of  the  district  court 
is  right  and  should  be  affirmed. 

DuFFiB  and  Eppeeson,  CO.,  concur. 

By  the  C5ourt:  For  the  reasons  given  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

AFilBMBD. 


O.  H.  HoLOOMB,  Receiver,  appellee,  v.  B.  J.  Tibbney, 

Executor,  et  al.,  appellants. 

Peled  July  12,  1907.    No.  14,881. 

1.  Banks:  Receivicb:  Notice.  In  an  action  against  an  Insolyent  tend- 
ing corporation  for  tho  appointment  of  a  receiver  to  wind  up  the 
affairs  of  the  bank  for  the  benefit  of  its  creditors,  notice  of  the 
filing  and  pendency  of  the  action  should  be  given  before  a  re- 
ceiver is  appointed. 

2. :  :  .  Where  in  such  action  a  receiver  is  ap- 
pointed without  notice  to  the  bank,  except  such  as  is  implied 
from  being  dispossessed  of  its  property,  and  the  receiver  pro- 
ceeds by  direction  of  the  court,  without  objection,  to  convert  the 
assets  of  the  bank  into  cash  and  pays  the  proceeds  out  to  the 
creditors,  the  proceeding  is  not  void  to  the  extent  that  the  status 
of  the  property  involved  is  open  to  collateral  attack. 

8.  ;    LiABiiJTir  of  Stockholders.    A  Judicial  ascertainment  of 

the  liabilities  of  an  insolvent  banking  corporation,  such  as  is 
necessary  before  an  action  can  be  maintained  to  enforce  the 
liability  of  the  stockholders,  can  only  be  had  in  an  action  where 
the  bank,  being  a  party,  has  been  properly  served  with  notice 
of  the  pendency  of  the  proceeding,  or  where  it  has  voluntarilv 
appeared  and  submitted  to  the  jurisdiction  of  the  court 

■ 

Appeal   from   the   district  court   for   Custer   county: 
Bruno  O.  Hostetler,  Judge.    Reversed. 
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H.  M.  Sullivan,  for  appellants. 

C.  L.  Outteraon,  0.  H.  Holconib  and  Hall,  "Woods  & 
Pound,  contra. 

Jackson,  C. 

The  Farmers  Bank  of  Custer  county  was  organized 
under  the  state  law  and  was  conducting  a  banking  busi- 
ness at  Broken  Bow.  On  the  28th  day  of  September, 
1901,  the  district  court  for  that  county,  upon  the  petition 
of  the  attorney  general  and  at  the  instance  of  the  state 
banking  board,  appointed  a  receiver  to  wind  up  the  affairs 
of  the  bank.  The  receiver  qualified,  took  charge  of  and 
converted  the  assets  of  the  bank  into  cash  and  published  a 
notice  to  the  creditors  of  the  bank,  requiring  them  to  file 
and  prove  their  claims  against  the  bank.  Pursuant  to 
this  notice  claims  were  filed  and  proved  by  creditors  to 
the  amount  of  |56,090.63.  These  claims  were  all  allowed 
by  the  receiver,  who  reported  the  same  to  the  court,  caused 
his  action  in  that  respect  to  be  approved,  and  he  was  by 
the  court  authorized  and  required  to  pay  dividends  thereon 
amounting  to  47  per  cent,  and  thereupon,  it  appearing 
that  the  assets  of  the  bank  were  insuflScient  to  pay  the 
liabilities,  the  receiver  was  directed  by  the  court  to  in- 
stitute a  proceeding  to  enforce  the  constitutional  liability 
of  the  stockholders.  Action  was  taken  in  the  district 
court  for  Custer  county  for  that  purpose,  resulting  in  a 
judgment  favorable  to  the  receiver,  from  which  the  stock- 
holders appeal. 

Upon  the  petition  of  the  attorney  general  for  the  ap- 
pointment of  a  receiver,  no  summons  was  ever  issued  or 
other  notice  given  to  the  bank,  except  such  notice  as  might 
be  implied  from  the  action  of  the  receiver  in  taking  charge 
of  the  assets  of  the  bank  and  distributing  them  under 
the  direction  of  the  court.  The  bank  made  no  appearance, 
by  objection  to  the  jurisdiction  or  otherwise,  and  we  are 
met  at  the  outset  by  the  contention  that  the  order  ap- 
pointing the  receiver,  all  acts  of  the  receiver  and  all 
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proceedings  of  the  court  in  the  matter  of  the  receivei'shii) 
were  void  for  want  of  jurisdiction.     The  attitude  of  the 
defendants,  if  sustained  to  the  full  extent  that  it  is  in- 
sisted upon,  might  result  in  serious  consequences.    Under 
the  provisions  of  the  state  banking  act,  it  is  the  duty  of 
the  banking  board,  whenever  it  shall  appear  to  them  from 
an  examination  or  from  the  report  of  a  bank  examiner 
that  the  capital  of  a  state  banking  concern  is  impaired, 
or  that  it  is  conducting  its  business  in  an  unsafe  and 
unauthorized  manner,  to  communicate  such  fact  to  the 
attorney  gc^neral  of  the  state,  and  it  is  the  duty  of  the 
attorney  general  thereupon  to  apply  to  the  district  court, 
or  a  judge  thereof,  for  the  county  where  such  concern  is 
located,  or,  in  case  of  the  absence  of  the  district  judge 
from  the  county,  to  a  justice  of  the  supreme  court,  for 
the  appointment  of  a  receiver  to  wand  up  its  affairs.  The 
only  other  j^^rovision  of  the  act  relative  to  the  procedure 
in  making  the  appointment  relates  to  the  personnel  of  the 
•eceiver  and  the  bond  i^equired. 

The  appellee  contends  that  the  banking  act  contem- 
plates a  method  of  appointing  receivers  for  insolvent 
banks  independent  of  the  provisions  of  the  code  relative 
to  the  appointment  of  receivers  in  general,  and  that,  no 
provision  having  been  made  for  notice  to  the  bslnk  of 
the  application  for  the  appointment,  none  was  necessary. 
But  the  banking  act  does  not  provide  that  receivers  may 
be  appointed  under  its  provisions  without  notice,  nor  do 
we  think  it  contemplates  any  such  course.  It  was  evi- 
dently the  intention  of  the  legislature  to  provide  for 
receivers  in  certain  contingencies  not  includtni  in  the 
general  provisions  of  the  code  then  in  force,  that  is,  to  pro- 
vide additional  cases  in  which  receivers  might  be  ap- 
pointed, and,  except  as  the  general  provisions  of  the  code 
are  modified  by  the  act,  we  are  left  to  an  examination  of 
such  general  provisions  to  ascertain  the  necessary  pro- 
cedure. It  is  there  provided  that  "no  receiver  shall  be 
appointed  except  in  a  suit  actually  commenced  and  i>end- 
ing,  and  after  notice  to  all  parties  to  be  affected  thereby/' 
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Code,  soc.  267.  The  deductions  to  be  drawn  from  a  con- 
struction of  the  banking?  act  in  connection  with  the  pro- 
visicms  of  the  code  are  that,  before  a  receiver  may  be  ap-' 
pointed  for  an  insolvent  bank,  notice  must  be  jijiven  to 
the  bank  and  an  opportunity  had  for  a  full  investigation 
by  the  court  or  judge  as  to  the  necessity  for  tlie  appoint- 
ment. The  delay  incident  to  such  a  course  is  in  nowisti 
prejudicial  to  the  state  or  to  the  creditors  of  the  bank 
whose  rights  are  protected  by  that  provision  of  the  bank- 
ing act  authorizing  any  bank  examiner  to  take  possession 
of  the  property  of  the  bank  and  hold  the  same  until  the 
necessity  for  the  appointment  of  a  receiver  is  determined 
by  the  court.  A  feature  of  the  proceeding  as  modified  by 
the  banking  act  is  that  no  bond  is  required  of  the  plain- 
tiff. It  does  not  follow,  however,  that  the  failure  to  giv(* 
the  required  notice  renders  the  entire  proceeding  nuga- 
tory or  void  for  all  purposes.  The  court  acquired  juris- 
diction over  the  subject  matter  by  the  seizure  of  the  prop- 
erty. The  bank  had  notice  of  the  sequestration  of  its 
property  because  it  was  taken  from  the  possession  of  its 
officers.  The  failure  to  give  the  notice  and  of  the  bank 
to  appear  rendered  the  proceeding  one  in  rem^  and  the 
status  of  the  property  when  adjudicated  should  not  there- 
fore be  open  to  collateral  attack,  although  the  procedure 
was  irregular.  Furthermore,  the  bank  permitted  the  re- 
ceiver to  act  without  objection  and  property  rights  to  be 
acquired  without  suggestion  of  wrongful  act  during  the 
term  of  years  covered  by  the  receiver's  administration, 
and  should  now  be  estopped  from  attacking  the  status  of 
the  property  involved  in  the  receivership. 

But  whether  an  action  to  enforce  the  constitutional 
liability  of  the  stockholders  of  the  bank  may  be  grounded 
upon  such  a  proceeding  is  quite  another  question.  Before* 
such  action  may  be  nmintained  a  judicial  ascertainment 
of  the  corporate  debts  must  be  had.  Farmers  Loan  d- 
Trust  Co.  V.  FunK\  49  Neb.  353;  Glohe  Publishing  Co.  v. 
State  Banl\  H  >^»^\  ^"T^^*  f^fatr  r.  German  fsanngs  Hanl\ 
50  Neb.  734.    For  the  purpose  of  such  ascertainment  it 
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is  doubtless  unnecessary  for  each  creditor  to  prosecute 
an  independent  action  against  the  bank.  The  remedy 
,  may  be  applied  in  the  action  where  the  receiver  is  ap- 
pointed by  the  presentation  and  allowance  of  claims,  pro- 
vided the  petition  is  suflficient  and  the  order  appointing 
the  receiver  contemplates  that  course,  but  a  judicial  as- 
certainment of  the  debts  of  a  corporation,  within  the 
meaning  of  the  rule,  involves  tha  fixing  of  a  personal 
liability  by  judgment,  and,  while  it  is  true  that  in  an  ac- 
tion in  rem  upon  constructive  notice  only  the  court  may 
determine  the  status  of  the  property  involved,  it  is  equally 
true  that  upon  that  character  of  notice  no  personal  judg- 
ment can  be  rendered.  Anheuser-Bu^ch  Breicing  Ai<s'ii 
i\  Peterson^  41  Neb.  897.  The  stockholders'  liability  is 
not  a  part  of  the  res  seized  by  the  receiver.  It  is  a  liabil- 
ity for  the  benefit  of  the  creditors.  It  is  a  secondary 
liability,  not  primary.  It  can  only  be  enforced  after  the 
property  involved  in  the  receivership  has  been  exhausted. 
It  follows  that  in  an  action  against  an  insolvent  bank  for 
the  purpose  of  the  appointment  of  a  receiver  and  winding 
up  its  aifairs,  where  personal  service  of  summons  is  not 
had  on  the  bank  or  the  bank  does  not  voluntarily  appear, 
no  ascertainment  of  its  indebtedness  can  be  had  uixm 
which  to  predicate  an  action  to  enforce  the  stockholders' 
liability.  Such  ascertainment  of  the  bank's  indebtedness 
as  was  in  fact  had  was  sufficient  to  justify  the  receiver  in 
the  distribution  of  the  proceeds  of  the  property  taken  by 
him,  but  it  has  no  other  force. 
The  judgment  was  erroneous  and  should  be  reversed. 

DuppiB  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded* 

BsrvfiBSEO). 
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Sanfoed  Richards,  appellant,  v.  FIarlan  Tot^nty, 

appellee. 

Filed  Jult  12,  1907.    No.  14,690. 

Taxation:  Assessment.  The  state  board  of  equalization  is  not  au- 
thorized to  adopt  rules  for  the  government  of  assessors  which 
require  the  assessment  of  the  property  of  an  individual  In  excess 
of  Its  value. 

Appeal  from  the  district  court  for  Harlan  county:   Ed 
L.  Adams,  Judge.    lieverHcd. 

Gomer  Thomas  and  Power  d  Meeker,  for  appellant. 

W.  A.  Myers,  contra. 

Jackson,  O. 

The  plaintiff  seeks  to  reduce  the  valuation  of  his  prop- 
erty as  returned  by  the  assessor  for  the  purpose  of  taxa- 
tion.   The  case  was  submitted  in  the  district  court  upon 
the  following  stipulation  of  facts:     "It  is  hereby  stipu- 
lated between  the  parties  liereto  that,  if  the  parties  here- 
inafter named  were  present  in  court,  they  would  testify 
as  herein  set  forth,  and  that  the  same  is  to  be  considered 
by  the  court  as  the  testimony  of  the  respective  parties  to 
this  action.     That  the  plaintiff  would  testify  that  the 
assessor  for  Harlan  county,  Nebraska,  in  listing  and  as- 
sessing plaintiff's   personal   property   for  taxes  for   th(» 
year  1905,  after  listing  all  of  his  said  property,  including 
the  grain  and  live  stock  and  cash  on  hand  at  the  time  of 
making  said  assessment,  at  the  actual  cash  value,  to  wit, 
the  sum  of  |7,090,  as  sho\\Ti  by  the  schedule,  making  an 
assessed  valuation  of  $1,418,  added   to  the  said  actual 
value  the  sum  of  |1,000,  and  making  the  assessed  valua- 
tion thereof  the  sum  of  |200,  in  addition  to  the  said  sum 
of  fl,418.     That  all  of  his  property  was  assessed  before 
the  said  $1,000  was  added  to  the  said  assessment.     That 
the  average  amount  of  capital  used  by  the  plaintiff  in  his 
business  of  buying  and  selling  grain  did  not  exceed  the 
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amount  of  ^rain  and  cash  on  hand  at  the  time  sudi  as- 
sessment was  made,  and  which  was  all  included  in  his 
said  assessment  before  the  said  f  1,000  was  added  thereto. 
That  he  had  not  taken  any  capital  out  of  said  business, 
and  the  amount  of  cash  and  grain  then  on  hand  was  mon» 
than  the  amount  or  average  amount  of  capital  use<l  in 
1904  or  in  the  year  1905,  as  a  large  amount  of  the  profits 
of  said  business  was  included  therein.    That  the  plainiitT 
objected  to  the  assessor  adding  the  $1,000  in  said  schedule, 
and  informed  the  assessor  that  the  amount  of  grain  on 
hand  and  cash,  which  was  already  in  said  assessment,  was 
all  the  capital  invested  by  him  in  said  business,  but  the 
assessor  arbitrarily  added  said  f  1,000  to  said  assessment, 
without  regard  to  the  amount  or  value  of  plaintitrs  prop- 
erty.    That  the  county  assessor,  A.  H.  Munson,  would 
testify  that  he  assessed  the  plaintiff's  property  for  the 
year  1905,  that  after  listing  his  personal  property,  in- 
(^luding  grain  and  cash  on  hand,  at  the  total  amount  of 
17,090,  and  the  assessed  valuation  thereof  at  |1,418,  the* 
said  A.  H.  Munson  examined  the  plaintiflf's  books  to  as- 
certain as  near  as  possible  the  total  value  or  amount  of 
grain  shipped  by  the  plaintiff  for  the  last  12   months 
prior  to  the  time  of  making  said  assessments.    That  after 
finding  the  value  or  amount  of  said  shipments  for  12 
months,  as  instructed  by  the  state  board  of  e^iualization, 
he  divided  the  amount  thereof  by  24,  and  from  the  amount 
of  this  quotient  or  answer  he  subtracted  the  amount  of 
ji:rain  and  cash  on  hand,  as  appeared  in  the  schedule  of 
assessment,  which  left  a  balance  of  |1,000.    That  he  added 
the  said  |1,000  to  the  amount  of  property  listed  and  made 
the  assessed  valuation  thereof  the  sum  of  |200.    That  the 
manner  of  making  said  assessment  was  according  to  the 
written  instruction  of  the  state  board  of  equalization,  and 
that  the  assessment  was,  in  his  opinion,  fair  and  just." 
The  judgment  was  for  the  defendant,  and  the  plaintiff 
appeals.     There  is  presented  the  single  question  of  the 
sufficiency  of  the  evidence  under  the  law  to  sustain  the 
judgment 
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It  is  provided  by  section  66,  art.  I,  ch.  77,  Comp.  St. 
1905,  as  follows:  "Every  person,  company  or  corpora- 
tion engaged  in  the  business  of  buying  and  selling  grain 
for  profit,  shall  be  held  to  be  a  grain  broker,  and  shall  at 
the  time  required  by  this  act,  determine  under  oath  the 
average  amount  of  capital  invested  in  such  business,  ex- 
clusive of  real  estate  or  other  tangible  property,  assessed 
separately,  for  the  preceding  year,  and  taxes  shall  be 
charged  upon  such  average  capital  the  same  as  on  other 
property.  For  the  purpose  of  determining  the  average 
capital  of  such  grain  broker  the  county  assessor  or  deputy 
assessor  shall  have  the  right  to  inspect  all  the  books  of 
account  and  the  check  books  of  such  grain  broker  and 
shall  determine  and  fix  the  amount  of  such  capital  by 
such  inspection."  By  this  statute  the  average  amount  of 
capital  employed  during  the  preceding  year  is  made  th(* 
basis  for  taxing  grain  brokers.  It  appears  from  the  di- 
rect evidence  of  the  plaintiff  that  the  sum  of  $7,090  listed 
by  him  as  the  value  of  the  grain  and  cash  on  hand  ex- 
ceeded the  average  amount  of  capital  employed  by  him 
during  the  preceding  year,  that  it  in  fact  included  a 
large  amount  of  the  profits  of  his  business.  This,  it  seems, 
should  be  suflSicient  prima  facie  to  overcome  the  valuation 
returned  by  the  assessor,  which  was  obtained  in  the  man- 
ner he  describes.  Central  Granaries  Co,  v.  Lancaster 
County,  77  Neb.  319,  and  cases  cited.  To  meet  this  the 
testimony  of  the  assessor  discloses  that  he  divided  the 
total  value  of  all  of  the  grain  handled  by  the  plaintiff 
during  the  preceding  year  by  24,  and  the  quotient  he 
used  as  a  basis  for  taxing  the  plaintiff's  property :  By  so 
doing  he  increased  the  amount  listed  in  the  sum  of  |1,000. 
It  is  explained  that  this  was  done  under  directions  from 
the  state  board  of  equalization.  We  are  unable  to  under- 
stand how  this  method  can  be  said  to  be  fair  and  just. 
Manifestly  the  state  board  of  equalization  can  adopt  no 
rules  for  the  government  of  assessors  that  will  require 
them  to  assess  the  property  of  an  individual  in  excess  of 
its  cash  value,  and  if,  as  appears  from  the  stipulation  of 
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facts,  the  rule  adopted  by  that  board  for  the  governi)i<*nt 
of  assessors  required  an  assessment  of  grain  brokers  in 
excess  of  the  average  amount  of  capital  employed  by  them, 
such  rule  will  not  stand  the  test  of  the  law. 

We  are  of  the  opinion  that  the  evidence  on  behalf  of  the 
defendant  fails  to  overcome  the  prima  facie  case  made  by 
the  plaintiff,  and  we  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

DuFFiE  and  Albert,  OC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed. 


State  op  Nebraska,  appellant,  v.  Several  Parcels  of 

Land  et  al.,  appellees. 

Filed  July  12,  1907.    No.  14,829. 

Taxation:  Jurisdiction.  Where  the  amount  or  existence  of  a  tax 
involved  in  a  scavenger  suit  is  not  put  in  Issue  or  determined  as 
a  controverted  question  prior  to  the  entry  of  decree,  the  court 
retains  Jurisdiction  of  the  subject  matter  for  the  purpose  of  cor- 
recting mistakes  and  preventing  injustice  until  the  confirmation 
of  the  sale. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge,    Reversed. 

H.  E.  Burnam  and  /.  J.  Dunn^  for  appellant 

Hamilton  d  Maxtcell,  contra. 

Jackson,  O. 

Tax  lot  2,376  in  Douglas  county  consists  of  lot  6  in 
block  182J,  in  the  city  of  Omaha,     Tax  lot  2,375  is  an 
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eight  foot  strip  lying  immediately  west  of  lot  6  in  block 
182|.  The  two  lots  were  taxed  as  one  tract.  The  Union 
Trust  Company  holds  a  mortgage  on  tax  lot  2,376,  but 
has  no  interest  in  lot  2,375.  The  taxes  for  the  years  1894 
to  1903  were  delinquent,  and  the  county  treasurer  of 
Douglas  county  proceeded  in  the  name  of  the  state  under 
the  scavenger  act  for  the  collection  of  this  tax.  His  peti- 
tion included  some  26,000  tracts  in  all.  In  preparing  th(» 
petition  the  treasurer,  by  mistake,  showed  all  the  delin- 
quent state  and  county  tax  levied  on  the  two  tax  lots  as 
having  been  levied  on  lot  2,375.  The  Union  Trust  Com- 
pany was  made  defendant,  appeared  in  the  scavenger 
suit,  and  contested  the  legality  of  certain  special  taxes 
and  assessments  levied  by  the  city  authorities.  At  the 
October,  1904,  term  of  the  district  court  for  Douglas 
county,  decree  was  entered  to  conform  with  the  prayer  of 
the  petition  in  so  far  as  the  state  and  county  taxes  were 
involved.  Under  the  decree  both  tax  lots  were  sold  to  tli(» 
city  of  Omaha  on  May  17,  1905,  and  certificates  of  sale 
issued  pursuant  to  the  provisions  of  the  act  under  whicli 
the  proceedings  were  had.  Thereafter  the  error  in  the 
original  petition  was  discovered,  and  on  April  9, 1906,  the 
plaintiff  filed  its  petition  in  the  scavenger  suit,  asking  that 
the  decree  rendered  therein,  in  so  far  as  it  affected  tax 
lots  2,375  and  2,376,  be  vacated,  the  tax  sale  certificates 
canceled,  and  that  the  taxes  levied  on  those  lots  be  ap- 
portioned according  to  the  assessed  valuation.  The  al- 
Jegation  of  the  petition  important  to  the  inquiry  is :  "That 
in  the  compilation  of  the  petition  and  tax  record  the  treas- 
urer of  Douglas  county  and  his  employees  by  accident, 
oversight,  mistake  and  clerical  error  included  therein  the 
regular  state  and  county  taxes  for  said  years  as  having 
been  levied  and  assessed  only  against  said  tract  No.  2,375, 
and  did  not  include  in  said  petition  any  tax  record  or  set 
forth  therein  any  part  of  any  regular  state  and  county 
taxes  as  being  levied  and  assessed  against  said  tract  2,376. 
and  that  said  oversight,  mistake  and  clerical  error  was 
not  discovered  until  after  the  sale  of  said  property  hor(*- 
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inafter  referred  to  and  after  the  adjournment  of  the  court 
term  at  which  the  decree  against  said  property  wslb  en- 
tered." To  this  petition  the  Union  Trust  Company  intei'- 
posed  a  general  demurrer,  which  was  sustained  by  th** 
trial  court  and  the  state  appeals. 

It  is  stated  in  appellant's  brief  that  the  district  court 
based  its  ruling  in   sustaining  the  demurrer  upon  the 
proposition  that  as  the  state  was  bound  to  include  in  its 
tax  suit  and  tax  record  all  taxes  against  each  parcel  of 
land  then  due  and  delinquent,  and  a  decree  of  the  court 
having  been  entered  foreclosing  the  taxes  as  they  appeared 
in  the  petition  and  on  the  tax  record,  the  Union  Trust 
Company  had  acquired  a  vested  interest  in  that  decree, 
which  the  court  held  amounted  to  a  final  judgment  and 
adjudication ;  that  there  were  no  other  taxes  or  assessments 
against  said  tract  No.  2,376,  and  therefore  plaintiflF  was 
not  entitled  to  have  the  decree  vacated  or  to  assert  it< 
liens  for  state  and  countv  taxes  from  1894  to  1903.    This 
conclusion,  if  correct,  is  one  of  serious  import  to  the  state. 
We  are,  however,  unable  to  agree  with  the  learned  trial 
court.    It  is  true  that  under  the  provisions  of  the  scav- 
enger act  it  is  the  duty  of  the  county  treasurer  to  include 
in  his  petition  all  of  the  tax  delinquent  upon  the  properly 
involved,  but  we  do  not  think  that  his  failure  to  do  so 
must  result  in  a  loss  to  the  revenues  of  the  state.    No  con- 
firmation of  the  sales  under  the  decree  could  have  been 
had  at  the  time  the  state  asked  to  have  the  decree  vacate<l 
and  the  sales  set  aside.     Neither  the  amount  of  general 
tax  nor  the  existence  of  such  tax  was  put  in  issue,  con- 
sidered or  determined  by  the  court  as  a  controverted  ques- 
tion.   The  taxes  which  the  state  now  desires  to  apportion 
were  all  assessed  by  the  court  against  tax  lot  2,375  by 
default  and  through  mistake.     The  authority  of  the  dis- 
trict court  to  vacate  its  decree  of  foreclosure  in  a  scaven- 
ger suit  continues  until  the  confirmation  of  the  sale,  and 
mistake  is  one  of  the  grounds  upon  which  the  decree  may 
be  vacated.    Comp.  St.  1905,  ch.  77,  art.  IX,  sees.  38,  39. 
Any  person  having  an  interest  in  the  real  estate  mar 
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apply  to  the  court  for  relief  under  the  statute.  The  pro- 
visions of  the  statute  evidence  a  purpose  on  the  part  of 
the  legislature  to  enable  the  court  to  deal  in  an  adequate 
manner  with  fraud,  gross  injustice  or  mistake,  so  long  as 
its  jurisdiction  over  the  subject  matter  continues.  It  fol- 
lows thait  the  district  court  was  not  without  jurisdiction 
to  set  aside  the  sales  and  vacate  the  decree  for  the  pur- 
I>ose  of  preventing  injustice,  and  correcting  a  mistake. 
The  petition,  in  our  judgment,  shows  a  sufficient  reason 
for  the  exercise  of  that  jurisdiction,  and  we  recommend 
that  the  judgment  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed. 


JESSB  W.  Todd,  appellee,  v.  City  of  Cbetb,  appellant.* 

Filed  July  12,  1907.    No.  14,898. 

L  Cities:  Powebs.  A  city,  of  the  second  class  of  less  than  5,000  in- 
habitants is  authorized  by  the  law  of  this  state  to  operate  an 
electric  lighting  plant  for  municipal  and  commercial  purposes. 

2.  :    Ll^lbiuty.    Where  such  city  is  engaged  In  the  operation  of 

an  electric  lighting  plant  for  commercial  purposes,  and  one  of 
its  wires  is  negligently  left  in  a  position  to  cause  injury  to  one 
who  Is  without  fault  on  his  part,  the  fact  that  such  wire  was 
not  in  use  at  the  time  the  accident  occurred  constitutes  no  de- 
fense to  au  action  for  damages. 

Appeal  from   the  district   court   for   Saline   county: 
Leslie  Q.  Hubd,  Judge.    Affirmed, 

M.  H.  Fleming  and  Tibhets  d  Anderson^  for  appellant. 

Flansburrj  d  Williams  and  Hastings  d  Ireland,  contra. 


^Rehearing  aUowed.    See  opinion,  p.  677»  poBt. 
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The  plaintiff  had  judgment,  from  which  the  defendant 
appeals.  The  defendant  is  a  city  of  the  second  class  with 
less  than  5,000  inhabitants,  and  owns  and  operates  an 
electric  lighting  plant  within  its  boundaries.  The  plain- 
tiff was  a  rfl^ilway  brakeman  in  the  employ  of  the  Chicago, 
Burlington  &  Quincy  Railway  Company,  which  oi)erates 
a  line  of  railway  through  the  limits  of  the  defendant  city. 
The  plaintiff's  cause  of  action  is  based  upon  the  complaint 
that  the  defendant,  in  the  operation  of  its  lighting  plant, 
had  stretched  wires  over  and  across  the  right  of  way  of 
the  railway  company  in  so  negligent  and  careless  a  man- 
ner that  they  were  not  sufficiently  high  to  clear  the  body 
of  a  man  standing  on  top  of  a  freight  car  in  the  usual 
course  of  the  operation  of  the  trains  of  the  railway  com- 
pany, and  that  the  plaintiff,  while  engaged  in  his  duties 
as  a  brakeman,  was  required  and  compelled  to  serve  on 
top  of  such  cars  while  the  trains  were  switching  in  the 
transaction  of  the  business  of  the  company  at  the  station 
in  the  defendant  city,  and  that,  while  so  employed,  with- 
out knowing  the  dangerous  situation  of  the  wires,  and  in 
the  darkness  of  the  night,  was  caught  by  one  of  the  wires 
of  the  defendant's  lighting  system,  thrown  to  the  ground 
and  seriously  injured.  The  answer  admits  that  the  plain- 
tiff fell  from  the  train  and  sustained  an  injury,  denies  the 
other  allegations  of  the  petition,  charges  the  contributory 
negligence  of  the  plaintiff  and  negligence  on  the  part  of 
the  railway  company.    The  reply  is  a  general  denial. 

The  first  assignment  of  error  discussed  by  appellant 
is  that  the  verdict  of  the  jury  is  not  sustained  by  the  evi- 
dence. The  train  on  which  the  plaintiff'  was  employed 
was  in  charge  of  conductor  Hart.  The  plaintiff  and  Gar- 
ner were  his  brakemen.  The  plaintiff  was  on  top  of  the 
car  immediately  in  front  of  the  car  upon  which  Gamer 
was  located.  They  were  switching  in  the  yards  in  the 
night  season,  the  train  moving  east,  when  Gamer  heard 
the  plaintiff  cry  out,  saw  his  lantern  drop,  and  the  plaintiff 
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himself  fall  from  the  train,  apparently  between  two  cars. 
He  notified  the  conductor,  who  was  near  at  hand.  The 
conductor  signaled  the  train  to  stop,  and  he,  togeth<*r 
with  Garner,  went  to  where  the  plaintiff  was  found  lying 
on  the  ground  in  an  unconscious  condition.  They  placed 
liim  on  a  grain  door  taken  from  one  of  the  cars,  carried 
him  to  the  temporary  depot  then  being  used  by  the  rail- 
way company,  and  called  physicians.  Acting  on  the  ad- 
vice of  the  physicians,  they  put  him  in  the  caboose  and 
took  him  to  Lincoln,  and  immediately  came  back  to  Crete 
for  the  train  and  to  ascertain,  if  possible,  how  the  acci- 
dent occurred.  The  cars  upon  which  the  plaintiff  and 
darner  had  been  employed  had  been  left  standing  on  the 
switch  where  they  were  wiien  the  accident  happened,  the 
<»ngine  was  coupled  onto  these  cars,  and  the  train  backe^l 
west  until  they  came  to  a  point  immediately  under  where 
the  electric  light  wires  of  the  defendant  passed  over  the 
track,  when  it  was  discovered  that  one  of  the  wires  had 
sagged  and  was  at  a  height  above  the  ground,  as  shown 
by  actual  measurement,  where  it  would  have  caught  the 
l)laintifl'  under  the  chin  had  he  been  standing  erect  on  top 
of  the  car.  The  testimony  of  the  plaintiff's  witnesses,  if 
true,  was  sufficient  to  show  that  no  other  obstruction  ex- 
isted along  this  side-track  which  could  have  thrown  the 
plaintiff  from  the  train.  The  plaintiff  himself  was  ren- 
d(Ted  unconscious  by  the  injury,  and  remained  in  that 
condition  for  many  days,  and  was  unable  to  give  any  ex- 
planation of  the  accident.  His  injuries  consisted  in 
bruises  about  the  head  and  other  parts  of  the  body,  which 
the  jury  might  have  found  to  have  been  occasioned  by  his 
fall.  The  physicians  who  took  charge  of  him  upon  his 
arrival  at  Lincoln,  and  other  witnesses  on  behalf  of  the 
plaintiff,  testify  to  an  injury  some  four  or  five  inches  in 
length  under  the  chin.  The  physicians  describe  this  in- 
jury as  a  bum,  saying  that  it  was  superficial,  that  is,  not 
burned  deeply,  but  enough  so  that  it  admitted  of  bleeding. 
The  wires  used  by  the  defendant  in  its  lighting  plant  were 
46 
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iopper  and  insulated.  It  is  the  theory  of  the  plaintiff 
that  this  burn  was  caused  from  coming  in  contact  with 
the  wire.  Both  Hart  and  Garner  testify  to  having  found 
the  place  where  the  plaintiff  fell  and  identified  it  by 
marks  in  the  dust  and  dirt.  The  conductor  described  it 
as  the  exact  place  where  he  lay.  Garner  testified  that  this 
place  was  about  15  to  25  feet  east  of  the  wire.  It  is  the 
theory  of  the  defendant  tliat  the  plaintiff  was  thrown 
from  the  train  by  the  limb  of  a  box  elder  tree  at  a  point 
200  feet  or  more  east  of  the  wire.  The  testimony  of  the 
(b^fendant's  witness,  if  true,  proves  that  a  limb  from  that 
tree  extended  out  over  the  track  sufficiently  low  to  have 
cause<l  the  accident,  and  tends  to  prove  that  the  body  of 
the  plaintiff  was  found  at  a  point  east  of  this  tree.  With 
respect  to  these  facts  there  is  a  direct  conflict  in  the  evi- 
dence. The  weight  to  be  given  to  the  testimony  of  the  wit- 
nesses was,  however,  for  the  consideration  of  the  jury, 
and  from  a  careful  reading  of  all  the  evidence  we  are 
convinced  that  there  was  sufficient  evidence  to  justify  the 
submission  of  the  case  to  the  jury,  and  we  do  not  feel  at 
liberty  to  disturb  their  verdict. 

On  the  cross-examination  of  the  witness  Garner,  he 
testified  that  one  of  the  physicians  called  to  see  the  plain- 
tiff at  Crete  asked  him  how  the  accident  occurred,  and  he 
answered  that  he  told  him  that  he  thought  the  limbs  of  a 
tree  knocked  Todd  off  and  hurt  him;  that  he  did  not  know 
at  that  time  wiiere  the  wires  were  with  reference  to  the 
tree.  The  defendant  offered  to  prove  by  this  witness  that 
at  the  time  the  accident  occurred  he  knew  that  they  had 
not  passed  the  tree.  Objections  to  the  offer  were  sus- 
tained. The  conversation  with  the  doctor  was  immedi- 
ately after  the  injury  and  before  the  witness  had  made 
any  investigation  with  reference  to  surrounding  objects. 
His  testimony  as  to  the  point  where  the  plaintiff  fell  was 
based  entirely  upon  the  condition  of  the  ground  ascer- 
tained from  a  subsequent  examination  of  the  premises. 
Until  that  examinatTon  was  made,  he  had  no  knowledge 
of  the  existence  or  location  of  the  wires,  and,  had  he  tee- 
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tified  as  the  defendant's  offer  presumed  that  he  would, 
the  testimony  would  in  nowise  have  conflicted  with  his 
previous  statements.  There  was  no  error,  therefore,  in 
sustaining  the  objection. 

The  plaintiff  himself  testified  that  his  average  earnings 
at  the  time  of  the  accident  were  $75  a  month.  On  cross- 
examination  the  defendant  sought  to  prove  that  out  of 
the  plaintiff's  earnings  he  contributed  to  the  Burlington 
Voluntary  Relief  Association.  He  was  permitted  to  an- 
swer that  he  did,  but  objections  to  interrogatories  tending 
to  draw  out  from  the  witness  how  much  he  contributed 
were  sustained.  W6  are  unable  to  understand  how  the 
rights  of  the  defendant  were  affected  in  anywise  by  this 
ruling  of  the  court.  There  is  nothing  in  the  record  tend- 
ing to  show  the  character  of  this  association  or  the  pur- 
pose of  making  such  payments,  except  as  the  witness 
stated  that  they  were  for  an  equivalent.  He  stated  thai 
he  had  not  been  paid  in  full  by  this  department  for  loss 
of  time  and  service  occasioned  by  the  accident,  that  he  had 
made  no  settlement  with  the  railway  company  in  any  way. 
He  was  asked :  "Did  you  not  give  the  Burlington  Volun- 
tary Relief  Department  a  receipt  in  which  it  was  stated 
that,  in  consideration  of  their  paying  you  money,  you 
waived  all  damages  against  the  Burlington  road?"  An 
objection  to  this  question  was  sustained,  and  the  ruling  is 
assigned  as  error.  The  question  was  not  followed  by  an 
offer  of  proof,  and  in  any  event  was  entirely  immaterial. 
It  seems  to  be  the  theory  of  the  defendant  that  the  rail- 
way company  was  a  joint  tort-feasor  with  the  defendant, 
and  that  a  release  from  the  railway  company  would  dis- 
charge the  liability  of  the  defendant.  A  sufllcient  answer* 
to  this  claim  is  that  it  would  be  an  affirmative  defense  and 
is  not  pleaded. 

,  The  defendant  also  offered  to  prove  that  at  the  time 
these  wires  were  strung  across  the  Burlington  tracks  a 
station  agent  in  the  employ  of  the  railway  company  di 
rected  the  height  at  which  they  should  be  erected.     This 
evidence  was  excluded  bv  the  trial  court.     If  admitted, 
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it  would  have  been  immaterial.  It  is  shown  without 
dispute  that  shortly  before  the  accident  the  Burlington 
station  at  Crete  was  destroyed  by  fire  and  the  wires  in 
question  were  loosened.  Immediately  after  the  Are  an  elec- 
trician in  the  employ  of  the  defendant  undertook  to  make 
the  wires  secure  at  the  exact  place  where  the  accident  oi*- 
curred,  so  that  the  question  was  not  as  to  how  the  wiresj 
were  originally  strung  and  under  whose  direction,  but  in 
what  condition  they  were  left  by  the  employees  of  the  de- 
fendant before  the  accident  occurred. 

It  is  urged  that  the  city  is  not  liable  because  at  the  timt* 
the  accident  occurred,  and  since  the  destruction  of  tht» 
Burlington  depot,  the  wires  were  not  in  use,  their  coiii- 
luercial  use  having  been  abandoned.  It  is  conceded  that, 
had  the  accident  occurred  while  the  wires  were  in  actual 
use,  the  defendant  would  have  been  liable  for  the  negli- 
«»;ent  acts  and  omissions  of  its  servants.  We  cannot  con- 
(?ur  in  this  contention.  The  wii'es  were  originally  placetl 
(here  for  commercial  purposes.  After  the  accident  thev 
NN'cre  removed  by  the  city  authorities  and  stored  witli 
other  property  belonging  to  the  defendant.  The  city  had 
attempted  to  make  the  wires  secure  immediately  after  the 
fire.  The  agent  of  the  defendant  who  performed  that 
sei^ice  was  acting  in  the  line  of  his  duty.  Cities  of  the 
class  of  the  defendant  are  expressly  authorized  by  statute 
to  erect  and  maintain  electric  lighting  plants,  and  a 
municipality  that  lawfully  engages  in  commercial  enter- 
l)rises  is  liable  to  the  public  the  same  as  an  individual. 

And,  finally,  it  is  urged  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  One  of  the  grounds  set 
out  in  the  motion  for  a  new  trial  was  newly  discovered 
evidence.  Affidavits  were  filed  in  support  of  that  branch 
of  the  motion.  We  have  examined  the  affidavits,  and,  had 
the  persons  who  subscribed  to  these  affidavits  testified  as 
<liscloaed  bv  the  affidavits  that  thev  would,  their  evidence 
would  have  hoim  cumulative  only,  and  the  trial  court  was 
chargeable  with  no  abuse  of  discretion  in  overruling  the 
motion  for  that  reason. 


Vor..  79]  JAXr' AKY  TERM,  1907.  677 


Todd  V.  City  of  Crete. 


We  find  no  reversible  error,  and  recommend  that  the 
judgment  be  aflSmied. 

Ames  and  Calkins,  CC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judj2:inont  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  February 
20,  1908.    Former  judgnifut  of  afftrmanrc  adhered  to: 

1.  Trial:   Examination  of  Witness.    It  is  a  valid  objection  to  a  ques- 

tion upon  cross-examination  that  it  is  unnecessarily  complex  in 
form  and  involved  in  meaning,  and  it  Is  not  error  to  sustain  an 
objection  to  such  a  question  upon  that  ground,  especially  where 
the  party  makes  no  oifer  to  put  his  interrogatory  in  a  simpler 
and  clearer  form. 

2.  New  Trial:    Showing.     An  aflSdavit  for  a  new  trial  on  the  ground 

of  newly  discovered  evidence  must  state  facts  and  circumstances 
from  which  the  court  may  determine  that  the  party  applying 
exercised  diligence  in  endeavoring  to  procure  such  evidence  be- 
fore the  trial. 

Calkins,  C. 

The  facts  in  this  case  are  set  forth  in  the  former  opinion, 
antey  p.  671.  The  correctness  of  the  projwsition  stated  in 
the  first  and  second  points  of  the  syllabus  w^as  not  chal- 
lenged upon  the  reargument;  but  it  was  insisted  that  the 
court  did  not  sufficiently  consider  the  error  alleged  in 
sustaining  objections  to  a  question  asked  by  the  defendant 
in  the  cross-examination  of  the  witness  Garner,  nor  the 
alleged  error  in  the  overruling  of  the  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence. 

1.  The  witness  Garner  had  testified  to  the  examination 
made  by  him  and  his  associates  after  their  return  from 
taking  the  plaintiff  to  Lincoln,  and  to  the  discovery  that 
the  wire  in  question  was  low  enough  to  have  caused  the 
accident,  and  that  there  was  no  other  obstruction  which 
could  have  caused  the  same.   Upon  the  cross-examination 
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he  admitted  that  he  told  Dr.  Foss  before  making  this  in- 
vestigation that  he  thought  the  limbs  of  the  tree  knockcMl 
the  plaintiff  off-the  cars.  The  cross-examination  was  con- 
tinued by  the  defendant  as  follows:  "Q.  Now,  Mr.  Wit- 
nt»ss,  you  knew  that  this  tree  was  there,  did  you?  A.  Yes, 
sir.  Q.  And  you  knew  that  before  you  told  Dr.  Foss  of  it? 
A.  Yes,  sir.  Q.  And  you  knew  where  the  tree  was,  didn't 
you?  A.  Well,  I  knew  about  where  it  was;  yes,  sir,  right 
there  beside  the  track.  Q.  And  you  knew  that  the  point 
where  you  saw  Mr.  Toild  fall  off  and  where  this  wire  was 
over  west  of  this  tree,  didn't  you  know  it  at  that  time?  A. 
That  where  Todd  fell  was  over  west  of  the  tree?  Q.  Yes, 
sir;  that  is,  where  you  claimed  he  fell  off?  A.  Well,  sir, 
I  can't  say  as  to  how  far  it  was  from  the  tree.  Q.  Didn't 
vou  know  at  that  time  it  was  some  wavs  west?  Didn't 
you  know  that  the  wire  was  some  distance  west  of  that 
tree?  A.  Well,  I  can't  say  that  I  did.  Q.  AVell,  did  you 
know  at  the  time  that  you  were  talking  with  Doctor  Foss 
that  you  hadn't  passed  that  tree,  if  what  you  have  stat(^l 
heretofore  was  true,  that  Todd  fell  off  west  of  it,  at  the 
time  the  accident  occuiTcd?"  To  this  question  the  plain- 
tiff objected  as  not  a  cross-examination,  and  Ixn^ause  the 
question  was  not  intelligible,  and  assuminl  certain  facts  not 
shown  to  have  b(^n  testified  to.  This  objection  was  sus- 
tained. The  question  was  complex  in  form  and  involved 
in  meaning,  and  such  as  might  be  un(*omprehended  or  mis- 
understood by  the  witness,  and  we  think  the  court  prop- 
erly sustained  the  objection  cm  that  ground.  The  defc^nd- 
ant  did  not  make  any  olTer  to  simplify  the  question,  end- 
ing his  cross-examination  with  the  sustaining  of  this  olv 
jection.  We  still  agree  with  the  statement  in  the  former 
opinion  that,  if  the  witm^ss  had  made  the  admissi<m  sought 
to  be  elicited  by  the  question,  it  would  not  have  conflict e<l 
with  his  former  statenunits;  but,  whether  this  be  so  or  not, 
the  question  in  the  form  in  which  it  was  put  was  objection- 
able for  the  reasons  we  have  stated,  and  the  district  court 
was  right  in  sustaining  the  objection  thereto. 

2.  To  entitle  a  party  to  a  nc^w  trial  on  the  ground  of 
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newly  discovered  evidence,  it  is  necessary  for  him  to  shoAv 
that  he  could  not  with  reasonable  diligence  have  ascer- 
tained its  existence  and  produced  this  evidence  at  the 
trial;  and  this  must  be  established,  not  by  the  conclusions 
of  the  witness  supportinja:  the  application,  but  by  facts  and 

circumstances  from  which  the  judge  may  determine 
whether  the  party  did  in  truth  use  such  diligence.  The 
allegations  in  the  aflfidavil  made  by  the  attorney  for  the 
defendant  to  establish  such  diligence  are  that  he  made 
inquiry  of  all  whom  ^^afflant  had  reason  to  suspect  kne^w 
anything  of  the  fact";  and  in  making  such  inquiries  for 
facts  "aflBant  talked  with  every  one  who  he  had  reason 
to  suppose  would  be  informed  as  to  such  facts,  and  all  that 
affiant  had  any  reason  to  believe  w^ould  have  been  in  the 
vicinity  of  the  accident  at  the  time  it  occurred,  and  all  that 
affiant  had  any  reason  to  suppose  had  any  business  near 
the  accident  at  the  time  it  occurred."  This  affidavit  made 
the  witness  the  sole  judge  of  where  and  of  whom  his  in- 
quiries should  be  made.  It  stated  no  facts  from  which  the 
court  could  say  whetlier  the  judgment  of  the  witness  was 
properly  exercised,  and  in  this  we  think  it  was  fatally  de- 
fective. Oorarle  v.  Hititz,  13  Neb.  390,  and  cases  there 
cited;  Richter  v,  Meyers,  5  Ind.  App.  33;  ISmith  v.  Wil- 
liamSy  11  Kan.  104.  For  this  reason  alone  the  application 
should  be  denied,  and  it  is  not  necessary  for  us  to  reex- 
amine  the  question  whether  the  newly  discovered  evidence 
was  cumulative  or  not. 

We  therefore  recommend  that  the  former  judgment  of 
this  court  be  adhered  to. 

Fawcett  and  Root,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  the  court  is  adhered  to. 

Affirmed. 
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In  re  Estate  of  Thomas  Powers. 

John  Powers  et  al.,  appellants,  v.  Hans  Peters  bt  al., 

appellees. 

Filed  July  12,  1907.    No.  14,923. 

1.  Wills:  Appeal.  In  case  of  contest  over  the  probate  of  a  will,  tbe 
filing  of  an  appeal  bond  within  thirty  days  after  judgment  in 
the  county  court;  and  of  a  transcript  of  the  proceedings  had  in 
that  court  in  the  office  of  the  clerk  of  the  district  court  within 
ten  days  thereafter,  is  sufficient  to  vest  the  district  court  with 
jurisdiction  under  the  provisions  of  chapter  20  of  the  Compiled 
Statutes. 

2.  :  : :  Evidence.  A  judgment  admitting  a  will  to  pro- 
bate will  not  be  set  aside  on  appeal  because  of  conflicting  evi- 
dence on  the  question  of  whether  or  not  the  testator  expressly 
directed  the  draughtsman  to  sign  his  name  to  the  will. 

3.  Witnesses:  Competency.    A  beneficiary  under  the  provisions  of  a  will 

is  not  an  incompetent  witness  to  testify  to  a  conversation  be- 
tween the  testator  and  a  third  person,  in  which  the  witness  took 
no  part 

4.  Wills:   Evidence.    The  testimony  of  subscribing  witnesses  to  a  will. 

tending  to  show  that  the  testator  was  capable  of  transacting 
ordinary  business,  is  sufficient  to  make  a  prima  facie  case  of 
testamentary  capacity. 

Appeal  from  the  district  court  for  Sarpy  county: 
GEORGft  A.  Day,  Judge.    Affirmed. 

E.  S.  Nickerson  and  Hall  &  Stouts  for  appellants. 
W.  R.  Patrick  and  B.  8.  Baker^  contra. 

Jackson,  C. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Sarpy  county  admitting  to  probate  the  will  of  Thomas 
Powers,  deceased. 

The  first  assignment  of  error  relates  to  the  jurisdii*tion 
of  the  district  court,  and  is  disposed  of  in  appellant's  brief 
by  the  statement  that  no  appeal  had  been  taken  to  the 
district  court  from  the  county  court  (where  the  judgment 
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was  favorable  to  tlio  contestant)  by  any  person  entitled 
to  appear,  and  in  the  manner  provided  by  law.  Counsel 
have  failed  to  call  our  attention  to  any  matter  which 
would  render  the  jurisdiction  of  the  district  court  faultv. 
Judgment  was  entercnl  in  the  county  court  on  the  22d  day 
of  August,  1905.  The  proponent  filed  and  procured  to  be 
approved  an  appeal  bond  on  September  13,  1905.  A  tran- 
script of  the  prodded ings  had  in  the  county  court  was  filed 
in  the  district  court  on  September  22  of  that  year.  The 
provisions  relative  to  ap])eal  in  probate  matters  are  to  be 
found  in  sections  42-47,  art.  I,  ch.  20,  Comp.  St.  1905.  In 
substance  they  are  that  appeals  shall  be  allowed  from  any 
final  order,  judgment  or  decree  of  the  county  court  to  the 
district  court  by  any  person  against  whom  such  order, 
judgment  or  decree  may  b(*  made,  or  wIk)  may  be  affected 
thereby.  The  party  app(niling  is  required  to  give  bond  in 
such  sum  as  the  court  shall  direct,  conditioned  that  the 
appellant  will  prosecute  such  app(^al  to  effect  without  un- 
necessary delay,  and  pay  all  debts,  damages  and  costs  that 
may  be  adjudged  against  him.  The  bond  shall  be  filed 
within  30  days  from  the  rendition  of  such  decision,  and 
the  transcript  of  the  proce(*dings  in  the  county  court  is 
required  to  be  transmitted  to  the  clerk  of  the  district 
court  within  ten  days  after  the  perfc^ction  of  the  ai)peal. 
Tpon  the  filing  of  such  transcript  in  the  district  court, 
that  court  is  possessed  of  the  action,  and  shall  proceed  to 
hear  and  determine  the  same  as  upon  appeals  in  civil  ac- 
tions. So  far  as  we  are  able  to  determine  without  the  aid 
of  suggestion  of  counsel,  the  appeal  conforms  in  all  re- 
sp(*cts  with  the  requirements  of  the  statute  and  the  dis- 
trict court  was  not  without  jurisdiction. 

It  is  next  urged  thgt  the  will  was  not  executed  accord- 
ing to  the  provisions  of  the  statute.  In  this  state  wills, 
other  than  nuncupative  wills,  are  ineffectual  to  pass  an 
estate  unless  in  writing,  signed  by  the  testator,  or  by  some 
person  in  his  presence,  and  by  his  express  direction,  and 
attested  and  subscribed  in  the  presence  of  the  testator  by 
two  OP  more  competent  witnesses.    The  evidence  discloses 
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that  the  testator  was  unable  to  write  and  could  not  si«m 
his  own  name,  and  it  is  the  claim  of  the  contestant  tliat 
the  name  of  the  testator  was  not  signed  to  the  instrument 
by  his  express  direction.  D.  J.  Ryan,  the  proponent,  was 
a  witness  in  his  own  behalf.  There  is  no  dispute  about 
the  fact  that  the  will  was  written  by  one  Burbank  at  tlie 
dictation  of  the  testator.  R van's  testimony  is  to  the  effcvt 
that  after  the  will  had  been  written  out  Burbank  said  to 
the  testator:  "The  will  is  now  finished,  Tom,  and  I  want 
your  signature  to  it.  You  nmy  sign  it."  Mr.  Powers  said : 
'^I  cannot  sign  my  name.  You  sign  for  me."  It  further 
appears  from  the  evidence  of  Ryan  and  otlier  witnesseis 
that  Burbank  signed  the  name  of  the  testator  to  the  will, 
and  that  with  the  hand  of  the  testator  resting  upon  the 
pen  a  cross  was  made  representing  his  mark;  that  the  will 
was  read  over  to  the  testator,  and  that  he,  in  the  presence 
of  two  attesting  witnesses,  declared  that  it  was  just  what 
he  wantiKl,  and  the  witnesses  thereupon  subscribed  their 
names  to  the  instrument  as  such.  Ryan  was  the  principal 
beneficiary  under  the  will,  and  it  is  said  that  he  was  an 
incompetent  wjtness  under  the  provisions  of  section  329  of 
the  code.  The  testimony  of  the  witness  Ryan,  however, 
relates  to  a  conversation  between  the  decedent  and  Bur- 
bank, in  which  the  witness  took  no  part,  and  construing 
the  provisions  of  section  329,  supra^  in  Kroli  v.  Heins,  48 
Neb.  691,  it  is  said  that  one  having  a  direct  legal  interest 
in  the  event  of  a  suit  was  not  disqualified  to  testify  to  a 
conversation  between  the  deceased  person  and  a  third 
party.  Under  the  rule  there  announced  the  proponent 
was  a  competent  witness  to  the  extent  that  he  was  ex- 
amined in  support  of  the  will.  There  is  some  conflict  in 
the  evidence  as  to  whether  or  not  the  testator  in  fact  re- 
quested  Burbank  to  sign  his  name,  but  the  testimony  of 
the  witness  Ryan  is  corroborated  by  the  fact,  testified  to 
by  all  the  witnesses,  that  the  testator  placed  his  hand  on 
the  pen  while  his  mark -was  being  affixed  to  the  signature, 
and  the  question  was  for  the  jury,  whose  finding  under  the 
record  should  not  be  disturbed. 
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The  third  assignment  of  error  relates  to  the  complaint 
that  there  was  no  competent  testimony  to  go  to  the  jury 
on  the  testamentary  capacity  of  the  testator.  This  neces- 
sarily involves  the  question  of  the  burden  of  proof  where 
the  probate  of  a  will  is  contested  on  the  ground  of  lack  of 
testamentary  capacity.  The  general  rule  is  that  all  per- 
sons are  presumed  to  be  sane  and  to  possess  sufficient 
mental  capacity  to  execute  all  documents  in  the  various 
transactions  of  human  affairs.  The  business  of  the  world 
is  carried  on  upon  that  presumption.  It  prevails  in  all 
cases  of  conveyances  executed  in  conformity  with  statu- 
tory requirements,  and  there  seems  to  be  no  good  reason 
for  departing  from  it  where  the  contest  involves  the  valid- 
ity of  a  will.  Lack  of  testamentary  capacity  is  ordinarily 
an  affirmative  defense,  and  if  relied  upon  should  be,  as  it 
was  in  this  case,  pleaded  by  the  contestant.  This  rule, 
however,  seems  to  have  been  modified  by  the  statute,  and 
it  was  so  held  in  Seehrock  v.  Fedawa,  30  Neb.  424,  where 
it  is  said  to  be  the  duty  of  the  proponent,  in  the  first  in- 
stance, to  offer  sufficient  testimony  of  the  capacity  of  the 
testator  to  make  out  a  prima  facie  case.  Before  the  will 
was  received  in  evidence,  the  attesting  witnesses  were 
called  and  examined  on  behalf  of  the  proponent,  and  both 
testified  that  the  testator  was  capable  of  transacting  ordi- 
nary business.  We  are  not  prepared  to  say  that,  where  a 
proponent  proves  the  testator  to  have  been  capable  of 
transacting  ordinary  business,  he  is  required  to  go  further 
in  order  to  make  a  prima  fade  case  of  testamentary  ca- 
pacity. The  testimony  in  support  of  the  contestant's  case 
was,  in  our  judgment,  entirely  insufficient  to  overcome 
the  presumption  arising  out  of  the  prima  facie  case  made 
by  the  proponent. 

Some  objections  are  urged  against  the  instructions, 
mostly  in  the  nature  of  a  general  complaint  that  they  were 
erroneous  and  prejudicial.  We  have  carefully  examined 
the  instructions,  and  think  that  they  were  fully  as  favor- 
able to  the  contestant  as  the  circumstances  would 
justify. 
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We  find  no  prejudicial  error,  and  recommend  that  the 
judgment  be  affirmed. 

Ames  and  Calkins,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Jeff  Haines,  appellant,  v.  Keziah  Frances  Haines, 

appellee. 

Filed  July  12,  1907.    No.  14.931. 

Divorc-*:  Evidence.  It  is  not  error  to  deny  a  divorce  from  the  bonds 
ot  matrimony  on  the  charge  of  extreme  cruelty  on  the  part  of 
the  wife,  where  the  evidence  of  the  husband  as  to  alleged  mis- 
conduct is  not  conoborated,  and  discloses,  at  most,  occasional  ill 
temper. 

Appeal  from  the  district  court  for  Buffalo  county : 
Bruno  O.  Hostetler,  Judge.    Affirmed. 

Earner  &  Hamer,  for  appellant. 

Jackson,  C. 

The  plaintiff  has  appealed  fron>  a  judgment  of  the  dis- 
trict court  denying  a  divorce  from  the  bonds  of  matri- 
mony. The  action  is  grounded  on  the  charge  of  extreme 
cruelty.  Personal  service  of  summons  was  had  on  the 
defendant,  who  failed  to  appear,  and  the  hearing  was 
ex  parte. 

The  plaintiff  and  defendant  were  married  in  1874,  and 
became  the  parents  of  six  children,  the  youngest  of  whom 
was  a  boy  16  years  of  age  at  the  time  of  the  trial.  The 
plaintiff  testified  in  his  own  behalf  that  at  times  when  he 
would  come  home  his  wife  would  "put  on  her  old  sun- 
bonnet,  pout  around  and  \^^uldn't  say  anything  for  a 
week";  that  she  called  the  plaintiff  a  "darned  fooV*  and 
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a  "dunce,"  and  said  "if  he  had  his  rights  he  would  be  in 
the  asylum  or  pen" ;  that  on  two  occasions  before  the  sepa- 
ration she  threatened  violence,  once  that  she  Avould  finish 
him,  and  at  another  time  that  she  would  put  a  pill  in  his 
biscuit  and  fix  him,  and  on  one  occasion  she  shook  her  fist 
at  him.  The  period  covered  by  this  alleged  misconduct 
on  the  part  of  the  wife  was  of  some  years'  duration.  They, 
however,  continued  to  live  together  until  the  second  day 
of  July,  1904,  at  which  time  the  defendant  went  to  visit 
her  brother  in  Iowa,  her  only  visit  away  from  home  during 
the  lifetime  of  the  youngest  child.  The  plaintiff  objected 
to  this  visit,  because,  as  he  says,  he  was  engaged  in  car- 
penter work  with  men  in  his  employ,  and  needed  the  wife 
at  home.  However,  a  daughter  26  years  of  age  remained 
at  home  during  the  absence  of  her  mother  and  kept  the 
house.  The  plaintiff  declined  to  live  with  the  defendant 
further.  There  was  no  corroboration  of  the  plaintiff's 
testimony  as  to  the  misconduct  complained  of,  and  we  do 
not  think  that  the  court  erred  in  refusing  the  plaintiff  a 
divorce. 

It  is  recx)mmended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Calkins,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Martin  Herpolsheimer  et  al.,  appellees,  v.  Citizens 

Insurance  Company,  appellant. 

Filed  July  12,  190Y.    No.  15,121. 

1.  Witnesses:   Privileged   Communications.     A   waiver  of   protection 

against  the  disclosure  of  privileged  communications  may  be  with- 
drawn at  any  time  before  acted  upon. 

2.  Insurance:    Pleading.     In   an   action   on  a   fire   insurance   policy, 
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where  the  destruction  of  the  property  by  the  insured  Is  relied 
upon  as  a  defense,  such  defense  should  be  affirmatively  pleaded. 

3.  Pleading:  Genebal  Denial.  A  general  denial  in  an  answer  puts 
in  issue  only  such  pleaded  facts  as  are  necessary  for  the  plaintiff 
to  prove  in  order  to  enable  him  to  recover. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Oreene,  Breckenridge  &  Matters,  for  appellant. 

Field,  Ricketts  &  Ricketts,  contra. 

Jackson,  C. 

This  is  one  of  a  series  of  cases  that  have  been  before  the 
court,  first  on  appeal  from  judgments  favorable  to  thi» 
plaintiffs,  and  later  from  judgments  denying  petitions  for 
new  trials  in  the  cases  already  determined.  Citizens  his. 
Co.  V.  Hcrpolshcimcr,  77  Neb.  232,  78  Neb.  707.  The  judg- 
ment was  for  plaintiffs.  Some  of  the  questions  presentc^d 
by  the  assignments  of  error  are  ideiitical  as  to  facts  and  the 
application  of  the  law  with  the  questions  determined  in 
the  previoiis  cases,  and  will  not  be  noticed  again. 

One  assignment  of  error  relates  to  a  claim  that  a  por- 
tion of  the  property  damaged  or  destroyed  was  not  on  the 
premises  described  in  the  policy,  but  that  conttmtion  was 
waived  in  the  oral  argument.  Soon  after  the  loss  the 
plaintiffs  employed  F.  P.  Olmstead,  an  attorney  at  law 
residing  at  Hastings,  to  prepare  their  proofs  of  loss  and 
otherwise  represent  them  in  their  negotiations  with  the 
insurance  companies  to  secure  payment  of  the  indemnity 
provided  by  the  contracts  of  insurance.  Rudolph  Herpol- 
shelmer, one  of  the  plaintiffs,  was  a  witness  on  behalf  of 
plaintiffs,  and  on  cross-examination  testified  that  Olm- 
stead was  no  longer  in  their  employ,  that  he  remembered 
of  making  no  statements  to  Olmstead  as  to  the  origin  of 
the  fire,  but  would  waive  any  objections  to  having  Olm- 
stead's  testimony  taken  on  that  point.  It  is  also  in  evi- 
dence that  at  the  trial  of  the  former  cases,  which  was  to 
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the  court,  counsel  representing  plaintiffs  offered  in  open 
court  to  waive  objections  and  permit  Olmsteiad  to  testify, 
an  offer  that  was  not  then  taken  advantage  of.  At  the 
trial  of  the  present  case,  however,  the  defendant  produced 
Olmstead  as  a  witness,  and  offered  to  prove  by  him  that 
Rudolph  Herpolsheimer  told  him  he  had  caused  the  fire, 
and  gave  the  details  of  how  the  arrangements  were  made 
to  have  the  fire  started.  To  this  offer  the  court  sustained 
an  objection  that  the  communication  was  privileged  and 
not  within  the  issue.  The  objection  was  properly  sustained 
on  both  grounds.  Where  the  destruction  of  property  by 
the  owner  is  relied  upon  as  a  defense  in  an  action  on  a  fire 
insurance  policy,  it  should  be  affirmatively  pleaded. 

It  is  urged,  however,  that  the  obligation  to  plead  this 
defense  Avas  rendered  unnecessary  by  reason  of  an  allega- 
tion in  the  petition  that  "the  fire  did  not  originate  by  an 
act,  design  or  procurement  on  the  part  of  the  plaintiffs,'' 
and  a  denial  of  such  allegation  in  the  answer.  The  identi- 
cal question  was  involved  in  Morley  v.  Liverpool,  L.  &  O. 
Ins.  Co.,  92  Mich.  590,  and  it  was  held  that  the  pleadings 
did  not  present  the  issue  that  the  owner  destroyed  the  in- 
sured property.  This  is  in  accord  with  the  general  rule 
that  a  denial  puts  in  issue  only  such  allegations  of  the 
petition  as  the  plaintiff  is  required  to  support  by  proof  in 
order  to  recover  on  his  cause  of  action.  The  policy  re- 
quired the  insured  to  furnish  proofs  of  loss  with  a  state- 
ment of  the  knowledge  and  belief  of  the  insured  as  to  the 
time  and  origin  of  the  fire.  Olmstead  prepared  the  proofs 
while  serving  as  attorney  for  plaintiffs,  and  any  communi- 
cations made  to  him  by  his  clients  touching  the  origin  of 
the  fire  were  privileged  and  should  not  be  disclosed,  unless 
the  privilege  was  waived.  The  claim  of  waiver  by  counsel 
for  plaintiffs  at  the  trial  of  the  forjner  cases  requires  no 
discussion,  because,  even  if  there  was  a  waiver  at  the 
previous  trial  of  this  case,  the  waiver  would  not  continue 
to  a  second  trial.  Grattan  v.  Metropolitan  Life  Ins.  Co., 
92  N.  T.  274;  Briesenmeister  v.  Supreme  Lodge^  81  Mich. 
525,    And  we  are  inclined  to  the  rule  that  the  waiver  of  a 
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priyileged  coD^munication  may  be  withdrawn  at  any  time 
before  acted  on,  and  where  no  advantage  has  accrued  to 
either  litigant  on  account  thereof.  Besides,  there  are  three 
plaintiffs  jointly  interested  in  the  action,  and  a  waiver 
by  one  should  not  be  permitted  to  operate  to  the  prejudice 
of  the  others  who  may  claim  the  benefit  of  the  privilege. 

A  portion  of  the  property  covered  by.  the  insurance  con- 
sisted of  a  stock  of  buggies,  a  part  of  which  were  totally 
(  troyed,  and  others  were  somewhat  damaged.  The 
plaintiffs  had  a  public  sale  of  the  damaged  property.  The 
policy  in  suit  provides  that  the  company  should  not  be 
liable  beyond  the  actual  cslkIi  value  of  tlie  property  insured 
at  the  time  of  loss,  and  that  the  damages  sliould  not  ex- 
ceed what  it  would  cost  to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality;  that  an  estimate  shall 
be  made  by  the  insured  and  the  company,  and  if  they 
differ,  then  by  appraisers  to  be  seltHrted  as  provided  in  the 
policy,  and  the  company  had  the  option  to  take  all  or  anv 
part  of  the  articles  at  the  ascertained  or  appraistMl  value, 
and  also  to  repair,  rebuild  or  replace  the  property  with 
other  of  like  kind  and  quality,  but  the  insured  had  no 
option  to  abandon  to  the  company  the  damaged  goods 
The  defendant  now  insists  that  the  sale  of  the  damaged 
buggies  by  plaintiffs  oi)erated  to  deny  it  the  option  of 
taking  the  same  at  its  ascertained  or  appraised  value,  and 
that  the  policy  was  thereby  forfeited.  In  connection  with 
this  claim  it  may  be  said  to  be  settled  in  advance  that  the 
stipulation  for  arbitration  will  not  be  enforced  in  this 
state,  and  that  forfeitures  are  not  favored.  Certain  ad- 
mitted facts  also  have  an  important  bearing  on  the  con- 
clusion to  be  reached. 

The  fire  occurred  on  August  22,  1904.  Mr.  Hamlin, 
the  company's  adjuster,  visited  the  scene  of  the  fire  on  the 
second  or  third  day  following,  and  attempted  to  agree 
with  plaintiffs  on  a  basis  for  an  adjustment  of  the  loss. 
He  remained  two  days  or  more  in  the  pursuit  of  this  pur- 
pose, which  failed.  He  was  there  again  some  four  or  five 
days  later,  and  inspected  the  damaged  property  with  the 
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same  purpose,  and  again  on  September  14.  The  sale  of 
the  damaged  goods  occun*ed  September  17,  and  Mr.  Ham- 
lin was  advised  of  the  purpose  to  sell  as  early  as  Septem- 
ber 9.  His  testimony  discloses  that  a  mutual  agreement 
as  to  the  amount  of  the  loss  had  become  hopeless  when  he 
was  last  there,  and  at  tint  time  he  made  a  written  demand 
for  an  appraisement.  Upon  this  demand  and  the  refusal 
of  the  plaintiffs  to  comply  therewith,  and  the  fact  that 
the  defendant,  by  the  terms  of  the  policy,  was  given  30 
days  after  proof  of  loss  to  exercise  the  option,  and  the  fact 
that  the  sale  occurred  within  30  days  from  the  time  proof 
of  loss  was  made,  is  predicated  the  claim  of  forfeiture. 
Mr.  Hamlin  had  resided  in  Nebraska  for  39  years,  and  had 
been  an  insurance  adjuster  for  more  than  30  years.  A 
suggestion  that  he  did  not  know  when  this  demand  was 
made,  that  it  was  futile,  and  that  upon  it  the  company 
could  base  no  rights,  would  be  taken  by  him  as  an  insult. 
Proof  of  loss,  under  the  repeated  holdings  of  this  court, 
had  been  waived  by  the  appearance  of  the  adjuster,  and 
the  negotiations  already  had  for  the  purpose  of  ascertain- 
ing such  loss  and  proof  thereafter  furnished  became  im- 
material.    The  defendant  had  ample  opportunity  to  and 

• 

did  inspect  the  damaged  property  for  the  purpose  of  as- 
certaining the  loss  before  the  sale,  and  the  case  does  not 
come  within  the  rule  of  Oshkosh  Match  Wo7'k8  v.  Man- 
cheater  Fire  Assurance  Co,,  92  Wis.  510,  cited  by  the  de- 
fendant in  support  of  this  branch  of  the  case,  and  should 
also  be  distinguished  from  those  cases  determined  by  the 
courts  where  the  appraisement  clause  is  enforced.  There 
is  no  claim  that  the  damaged  property  did  not  sell  for  its 
actual  value  in  its  damaged  condition.  The  defendant 
therefore  suffered  no  loss  and  was  not  prejudiced  by  the 
sale.  The  optional  features  of  the  policy  are  unilateral. 
To  the  insured  no  option  is  given.  He  must  bare  his  neck 
to  the  ax  and  take  the  blow  when  it  falls.  Contracts  of 
insurance,  like  other  contracts,  should  be  construed  with 
reason.  Ample  opimrtunity  should  be  afforded  the  insurei* 
47 
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to  inspect  the  property  damaged  by  fire  and  to  discover 
the  actual  loss.  When  that  has  been  done,  no  reason  re- 
mains why  the  insured  should  not  protect  himself  from 
further  loss  from  deterioration  of  his  property. 

The  trial  court  instructed  the  jury,  in  effect,  that  the 
demand  for  an  appraisal  was  a  waiver  of  the  option  to  take 
tlie  damaged  property  after  the  loss  had  been  ascertained. 
This  instruction,  in  view  of  the  conclusion  already  reached, 
if  erroneous,  was  without  prejudice,  although  it  has  sup- 
port in  authority.  Ellwtt  v.  Merchants  d  Bankers 
Fire  Ins.  Co.,  109  la.  39;  Piatt  v.  ^tna  Ins,  Co,, 
153  111.  113.  One  reason  urged  why  the  instruction 
was  erroneous  is  that,  because  the  law  would  not  com- 
pel an  appraisement,  no  waiver  could  be  predicated  upon 
the  demand.  There  is  some  incongruity  in  the  attitude  of 
the  defendant.  It  insisted  upon  its  right  to  an  appraisal 
while  attempting  to  adjust  the  loss,  and  now  insists  upon 
the  protection  of  a  right  growing  out  of  the  fact  that  it 
was  not  entitled  to  an  appraisement.  It  will  not  be  per- 
mitted to  take  one  gi'ound  prior  to  actual  litigation,  and 
change  its  base  after  litigation  has  commenced. 

The  policy  in  suit  was  for  |3,000,  the  plaintiffs  limited 
their  demand  for  recovery  to  the  sum  of  |2,000,  the  total 
insurance  on  the  property  was  |8,000.  The  court  in- 
structed the  jury  as  follows:  "You  are  instructed  that, 
if  from  the  evidence  and  the  law  as  given  to  you  in  these 
instructions  you  should  find  for  the  plaintiffs,  then  the 
amount  for  which  the  defendant  would  be  liable  would 
be  three-eighths  of  the  entire  amount  of  plaintiffs'  loss  and 
<lamage,  which  you  find  they  have  sustained  by  reason  of 
said  fire,  upon  the  goods  covered  by  said  policy;  but  in 
no  event  should  your  verdict  exceed  the  sum  of  |2,000, 
with  interest  thereon  at  the  rate  of  7  per  cent  per  annum 
from  November  15,  1904,  which  is  the  amount  prayed  for 
by  plaintiffs  in  their  petition."  Adopting  the  language  of 
the  brief  of  the  defendant,  the  complaint  against  the  in- 
struction is  that  "the  jury  should  have  been  told  that,  in 
order  to  recover  the  face  of  this  policy,  the  loss  must  reach 
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or  exceed  IS^OOO,  but  that  if  the  proportion  of  the  loss 
chargeable  against  this  policy  should  exceed  f  2,000  the 
plaintiffs'  recovery  must  nevertheless  be  limited  to  |2,000. 
But  the  instruction  permits  a  recovery  of  12,000  if  the 
jury  should  find  that  three-eighths  of  the  loss  equals  that 
sum,  and  is  a  specific  direction  to  find  for  the  plaintiffs  in 
that  amount."  We  are  unable  to  distinguish  between  the 
instruction  actually  given  and  the  rule  contended  for  in 
the  above  quotation. 

There  is  no  claim  that  the  amount  of  recovery  was  not 
justified  by  the  evidence,  and  we  recommend  that  the  judg- 
ment be  affirmed. 

Ames  and  Calkins,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

« 

Affirmed. 


In  re  Estate  of  Sallib  A.  Hessler.  . 
Floyd  H.  Hessler  et  al.,  appellants,  v.  Nellie  E.  Cady, 

APi'ELLEB. 

Filed  Jut.y  12,  1907.    No.  14,897. 

Descent  and  Distribution:  Gift  to  AaXCEstoh.  After  the  death  of  one 
to  whom  has  been  made  a  gift  or  loan,  the  distributive  shares  of 
the  childre:!  of  the  debtor  or  donee,  as  heirs  at  law  of  the  cred- 
itor or  donor,  cannot  without  their  consent  be  diminished  by 
cnarging  a  gift  or  loan  as  an  advancement  to  their  ancestor, 
which  has  not  acquired  that  character  during  the  lifetime  of  the 
latter. 

Appeal  from  the  district  court  for  Howard  county: 
James  N.  Pail,  Jtdge.    Rrrrrscd. 

Talbot  d'  Allrn,  for  appellnnts. 
T.  T.  Bell^  contra. 
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Ames,  0. 

After  the  death  of  Mrs.  Sallie  Aw  Hessler,  there  was 
found  among  her  papers  a  writing  in  her  own  hand  and 
signed  by  her,  which  would  have  been  effectual  as  her  last 
will,  except  for  the  fact  that  it  lacked  the  formal  execu- 
tion required  by  statute.  She  left  surviving  her  a  son  and 
a  daughter  and  two  minor  children  of  a  deceased  son, 
named  Herbert.  The  writing  purports  to  dispose  of  her 
estate  among  her  heirs  at  law,  apparently  as  nearly  as 
possible  in  conformity  with  the  disposition  made  of  it  by 
the  statute  of  descents  and  distribution,  except  that  it 
contains  the  following  clause:  "While  Herbert  Hessler 
was  living  he  used  $400  of  his  part,  so  that  must  be  con- 
sidered a  loss  to  his  children,  Floyd  Hessler  and  Wallace 
Hessler."  The  county  court  in  making  his  order  of  dis- 
tribution treated  the  language  quoted  as  sufficient  to 
charge  the  $400  mentioned  as  an  advancement,  and  di- 
minished the  amount  otherwise  distributable  to  the  chil- 
dren of  the  deceased  by  that  sum.  On  appeal  to  the  dis- 
trict court,  the  order  of  distribution  was  affirmed,  and 
from  the  judgment  of  affirmance  this  appeal  is  prosecuted. 

There  is  no  dispute  about  the  facts,  and  the  only  ques- 
tion involved  is  that  of  the  interpretation  of  section  37, 
ch.  23,  Comp.  St.  1905,  entitled  decedents,  which  is  as  fol- 
lows :  "All  gifts  and  grants  shall  be  deemed  to  have  been 
made  in  advancement,  if  they  are  expressed  in  the  gift 
or  grant  to  be  so  made,  or  if  charged  in  writing  by  the 
intestate  as  an  advancement,  or  acknowledged  in  writin«r 
as  such  by  the  child  or  other  descendant."  Now,  it  is  not 
inferable  from  the  above  quoted  language  of  the  document 
written  by  Mrs.  Hessler  that  the  $400  mentioned  therein 
was  a  gift  or  grant  by  her  to  her  deceased  son,  nor  is  there 
anything  therein,  or  in  the  evidence  preserved  in  the  bill 
of  exceptions,  to  indicate  how  or  when  or  why  or  under 
what  circumstances  he  obtained  it,  except  the  expression 
that  he  used  that  sum.  Whether  such  use  was  without 
the  consent  or  knowledge  of  the  intestate  is  a  matter  of 
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i^onjeiture,  which  derives  no  certainty  even  from  the  pre- 
KUiuption  of  innocence.  But  in  the  absence  of  evidence 
tlie  law  does  raise  a  presumption  that  by  such  use  he  be- 
came indebted  to  her  in  that  sum.  How,  then,  could  that 
debt  have  become  afterwards  converted  into  an  advance- 
ment and  chargeable  against  his  distributive  share  of  her 
estate  at  her  death?  Plainly,  we  think,  not  without  the 
consent  of  both  parties  to  the  existing  expressed  or  im- 
plied contract  of  debtor  and  creditor.  Certainly  she  or 
her  personal  representative  would  not  have  been  bound 
by  an  "acknowledgment  in  writing''  by  him  in  which  she 
<lid  not  concur,  and  which,  if  valid,  would  have  discharged 
his  debt,  and  he,  if  living,  might  presumably  have  had  rea- 
sonable grounds  for  objecting  that  an  alleged  debt  which 
he  may  have  paid,  or  against  which  he  had  a  valid  legal 
or  equitable  defense,  should  be  charged  arbitrarily  against 
his  distributive  share.  It  is  true  that  no  one  is  heir  of  the 
living,  and  that  he  or  his  children  might  have  been  cut  off 
by  will  without  regard  to  his  having  or  not  having  ob- 
tained an  advancement,  but  such  an  event  would  not 
have  affected  the  relation  of  debtor  and  creditor,  and  on 
the  instant  of  her  death,  intestate,  the  title  of  his  minor 
children  to  their  distributive  shares  became  irrevocable. 
Their  status  as  heirs  at  law  of  the  intestate  would  not 
have  been  affected  even  by  a  will  disposing  of  all  her  estate 
to  their  exclusion,  and  it  follows  of  necessity,  we  think, 
that  their  inherited  interests  (*ould  not  have  been  dimin- 
ished or  affected  in  consideration  of  an  indebtedness  of 
their  deceased  parent  or  otherwise,  except  by  testaanentary 
disposition.  There  is  authority  for  holding  that  a  gift  or 
grant  can  be  given  the  character  of  an  advancement  only 
at  the  time  it  is  made.  Ludingfon  v,  Patton,  121  Wis.  649; 
Lodge  v.  Fitch,  72  Xeb.  652.  ^^^lether  the  doctrine  as 
thus  stated  is  not  somewhat  too  broad,  or  rather  is  not 
somewhat  misleading,  it  is  not  now  necessary  to  inquire. 
It  is  at  any  rate  quite  clear  to  us  that,  after  the  death  of 
one  to  whom  has  been  made  a  gift  or  loan,  the  distributive 
shares  of  the  children  of  the  debtor  or  donee,  as  heirs  at 
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law  of  the  creditor  or  donor,  cannot  without  their  cons«*nt 
l>e  diminished  by  charging  the  gift  or  loan  as  an  advance- 
ment to  their  ancestor,  which  has  not  acquired  that  char- 
acter during  the  lifetime  of  the  latter. 

We  recommend  therefore  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings  consonant  with  this  opinion. 

« 

Jackson  and  Calkins,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded .  for  further  proceedings  consonant 

with  this  opinion. 

Reversed. 


Dorothea  Rau,  appellee,  v.  Julius  E.  Rau,  appellant. 

Filed  Jitlt  12,  1907.    No.  14,901. 

Oral  teBtamentary  agreements  must  be  established,  if  at  an,  by  dear 
and  satisfactory  evidence,  of  which  the  record  In  this  case  f&Us 
short 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

Harry  Fisher,  J.  D.  Ware  and  Frank  Heller ,  for  appel- 
lant 

J.  H.  Van  Duseuy  contra. 

Ames,  0. 

This  is  an  action  to  recover  the  possession  of  a  lot  of 
ground  and  appurtenances  situated  in  a  suburb  of  the  city 
of  Omaha.  The  plaintiff  is  a  widow,  who  at  the  time  of 
the  trial  was  76  years  of  age,  and  the  defendant  is  her  son. 
She  bought  the  ground  and  erected  a  cottage  upon  it  with 
her  own  means  in  1 885,  when  she  was  55  and  the  defendant 
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18  years  old.     It  is  said   that  the  son   furnished  $200 
towawl  building  the  cottage,  for  which  she  gave  him  a  due 
hill  which  has  never  been  paid.    How  or  from  what  source 
he  obtained  the  money  is  not  stated.    She  occupied  the  cot- 
tage as  a  home  until  1896,  her  son  living  with  her  until 
1896.    In  that  year  was  erected  upcm  the  lot,  without  dis- 
turbing the  cottage,  a  brick  store  building  two  stories  in 
height  and  having  a  basement  room  or  cellar.     For  the 
construction  of  the  building  she  furnished  $800  of  her  own 
money  and  $1,600  which  she  borrowed  of  a  daughter  and 
secured  by  her  own  note  and  a  mortgage  on  the  property, 
making  $2,400  in  all.    There  is  a  dispute  and  uncertainty 
whether  this  was  the  entire  sum  expended  on  the  building, 
or  whether  it  cost  some  $500  or  $1,000  more,  which  was 
contributed  by  the  children  of  the  plaintiff,  including  the 
defendant.    The  object  for  which  the  building  was  erected 
was   to    enable    the   defendant,    who    had    attained    his 
majority,  to  engage  in  business,  which  he  did,  using  the 
lower  room  and  basement  for  that  purpose.     The  upper 
room  was  used  as  a  dwelling  for  the  family,  of  which  the 
mother  continued  to  be  the  head  and  for  which  she  did 
the  household  work,  and  the  cottage  was  rented.     The 
defendant   thenceforward  occupied  the  store  room   and 
basement  free  and  received  the  rents  from  the  cottage  and 
paid  the  taxes  on  the  entire  property,  which  latter  item 
the  rents  and  rental  values  considerably  exceeded.    There 
was  no  accounting  made  or  demanded  or,  apparently,  ex- 
pected.   During  some  or  all  of  the  time  the  defendant  paid 
his  mother  $3  a  week  for  his  board,  and  claims  to  have 
contributed  some  indefinite  sums  toward  the  support  of 
the  family,  of  which  one  of  his  sisters  and  a  niece  were 
members  for  a  part  of  the  time,  by  way  of  furnishing 
groceries  and  refunding  sums  contributed  by  the  other 
children  of  the  plaintiff  toward  erecting  the  building.  The 
situation  continued  substantially  as  above  narrated  until 
December,  1904,  when  the  defendant  married  and  intro- 
duced his  wife  into  the  familv.     Shortly  aft(T  the  latter 
event  dissensions  arose,  resulting  in  the  removal  of  the 
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defendant  and  his  wife  to  the  cottage.  This  action  was 
begun  in  May,  1905.  The  defendant  filed  a  cross-bill,  in 
which  he  alleges  that  at  the  solicitation  of  his  mother  h(^ 
threw  up  a  profitable  employment,  at  wages,  and  devoted 
his  time,  money  and  attention  to  the  selection  of  the  lot  of 
groui^d  and  the  erection  of  the  buildings  thereon,  and  gen- 
erally to  assisting  in  the  maintenance  of  the  home,  in  con- 
sequence of  and  in  reliance  upon  her  oral  promise  that  at 
her  death  the  property  should  become  his  own  by  testa- 
mentary devise,  and  prays  that  the  agreement  may  be 
specifically  enforced  by  perpetually  enjoining  the  plaintiff 
from  disturbing  his  possession  or  making  any  disposition 
of  the  title  inconsistent  therewith.  The  district  court, 
after  a  trial,  rendered  a  decree  dismissing  the  cross-bill 
and  quieting  a  title  and  possession  in  the  plaintiff.  The 
defendant  appealed. 

The  sole  evidence  of  the  alleged  oral  testamentary  agree- 
ment is  the  testimonv  of  the  defendant,  which  is  flatlv 
contradicted  by  his  mother,  but  which  his  counsel  contend 
is  corroborated  by  the  testimony  of  one  of  his  sisters  and 
her  husband,  that  the  mother  had  told  them  she  intended 
that  the  defendant  should  have  the  property  at  her  death, 
and  intended  to  make  a  will  to  that  effect,  and  that  she 
had  in  fact  executed  such  a  will.  The  plaintiff  does  not 
deny  having  said  something  of  this  purport  both  to  the- 
witnesses  and  to  the  defendant,  but  she  says  that  her  state- 
ment or  promise,  if  it  may  be  regarded  as  such,  was  always 
coupled  with  the  condition  that  her  son  should  treat  her 
kindly,  tuad  that  she  should  continue  to  live  with  him  upon 
the  premises  until  her  death.  But  she  says  that  the  condi- 
tion has  been  broken  and  the  promise  forfeited  by  abusive 
and  cruel  treatment  and  abandonment  of  her  since  it  was 
made.  Concerning  this  latter  matter  there  is,  of  course,  a 
(!onflict  of  testimony  which  we  think  it  unnecessary  to  set 
forth.  The  conditional  feature  of  the  promise  is  corrobo- 
rated by  at  least  one  of  the  witnesses  and  is  established  by 
a  preponderance  of  the  evidence,  and  we  think  that  under 
such  circumstances  the  question  whether  the  treatmept 
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\<'as  sufficiently  kind  and  considerate  must  be  left  very 
lar{i;ely  to  the  fe(»linji:s  and  judgment  of  tli(»  promisor. 
But,  even  if  it  be  supposed  that  the  condition  was  not 
made  and  that  the  promise  was  absolute,  which  the  burden 
is  upon  the  defendant  to  prove,  the  evidence  falls  far 
short,  in  our  opinion,  of  sufficiency  to  show  that  it  was 
made  at  such  a  time  or  in  such  circumstances  or  with  such 
solemnity  as  to  constitute  a  binding  testamentary  agree- 
ment. It  does  not  appear  to  us  that  tlie  defendant  has  ex- 
pended any  considerable  time,  labor,  skill  or  money  in 
behalf  of  his  mother  beyond  what  was  demanded  from  him 
by  the  obligations  of  filial  affection,  or  for  which  he  has 
not  been  fully  compensated  by  his  use  and  enjoyment  of 
the  home  and  property.  This  court  has  repeatedly  held 
that  such  agreements  must  be  established,  if  at  all,  by 
clear  and  satisfactory  evidence.  Tcfikc  t\  Ditfhvrmr,  65 
Neb.  167,  70  Neb.  544 ;  Peterson  t\  Estate  of  Bauer,  76  Neb. 
652,  661.  In  this  connection  we  ([uite  approve  and  adopt 
the  language  of  the  supreme  court  of  Pennsylvania  in  the 
somewhat  similar  case  of  Poor  man  v.  Kilgore^  26  Pa.  St. 
365.  ^*We  may  notice  still  another  principle  of  law  that  is 
applied  very  beneficially  to  restrain  the  exceptions  to  the 
statute,  and  which  is  of  special  importance  in  this  case, 
though  its  application  is  not  peculiar  to  cases  under  this 
statute.  We  allude  to  the  law  of  evidence  that  grows  out 
of  family  relations.  It  is  so  usual  and  natural  for  children 
to  work  for  their  parents,  even  after  they  arrive  at  age, 
that  the  law  implies  no  contract  in  su(*h  cases.  And  it  is 
so  natural  for  parents  to  help  their  children  by  giving 
them  the  use  of  a  farm  or  lumse,  and  then  to  call  it  theirs, 
that  no  gift  or  sale  of  the  property  can  be  inferred  from 
such  circumstances.  It  is  so  entirely  usual  to  call  certain 
books,  or  utensils,  or  rooms,  or  houses,  by  the  name  of  the 
children  who  use  them,  that  it  is  no  evidemce  at  all  of  their 
title  as  against  their  parents,  but  only  a  mode  of  distin- 
guishing the  rights  which  the  parents  have  allotted  to  the 
children  as  against  each  other,  and  in  subjection  to  their 
own  paramount  right.     The  very  nature  of  the  relation, 
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therefore,  r(Hiuir(»s  the  contract  between  parents  and  chil- 
dren to  be  proved  by  a  kind  of  evidence  that  is  very  differ- 
ent from  that  which  may  be  sufficient  between  strangers. 
It  must  be  direct,  positive,  express,  and  unambiguous. 
The  terms  must  be  clearly  defined,  and  all  the  acts  neces- 
sary for  its  validity  must  have  special  reference  to  it,  and 
nothing  else.  ♦  ♦  ♦  The  importance  of  this  rule  is 
very  apparent;  for  it  requires  but  a  glance  over  the  easels 
of  this  class  to  discover  how  sad  has  been  the  experience 
of  courts  in  family  disputes,  growing  out  of  the  exceptions 
which  have  been  allowed  to  this  statute;  and  how  many 
and  how  distressing  must  have  been  the  ruptures  of  the 
closest  ties  of  kindred  that  have  been  produced  and  per- 
petuated by  the  encouragement  thus  given  to  try  the  ex- 
periment of  extracting  legal  obligations  out  of  acts  of 
parental  kindness." 

We  very  much  doubt  if  in  this  case  the  mother  ever 
made,  or  intended  to  make,  or  was  ever,  at  the  time  of 
speaking,  understood  as  making  any  promise  at  all.  Be- 
cause of  the  social  as  well  as  blood  relationship  between 
the  plaintiff  and  the  defendant  who,  it  -would  seem,  was 
the  youngest  child  and  only  son,  she  had  formed  an  inten- 
tion of  bestowing  the  home  upon  him  at  her  death.  Of 
this  intention  she  made  no  secret,  and  she  gave  expression 
to  it  without  hesitation  whenever  an  occasion  suggested 
her  doing  so.  But  by  reason  of  a  natural  and  almost  in- 
evitable caution  she  accompanied  each  such  expression 
with  an  admonition  that  her  beneficence  would  be  depend- 
ent upon  the  receipt  of  an  equivalent  in  the  way  of  kind, 
dutiful  and  affectionate  treatment  and  regard.  '  To  distort 
such  expressions,  made  in  such  circumstances,  into  obliga- 
tory testamentary  agreements  would  be  to  sow  the  seeds 
of  dissension  among  near  kindred,  and  to  destroy  those  ties 
of  mutual  affection  and  confidence  upon  which  the  happi- 
ness of  domestic  life  depends. 

We  have  no  doubt  that  the  judgment  of  the  district 
court  is  right  or  that  it  should  be  affirmed. 

m 

JACKSON  and  Calkins,  CO.,  concur. 
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By  the  Court:   For  the  reaBons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 


Elizabeth  J.  Nelson  bt  al.,  appellees,  v.  James  Nbvbls 

ET  AL.,  appellants. 

Piled  Jult  12,  1907.    No.  14,920. 

Intoxicating  Liquors:  Loss  of  Support.  In  a  suit  by  a  married  wo- 
man in  behalf  of  herself  and  minor  children,  under  the  statute 
relative  to  the  sale  of  intoxicating  liquors,  for  damages  due  to 
the  incapacitation  of  the  husband  and  father,  the  gist  of  the 
action  is  the  loss  of  the  means  of  support,  and  not  any  personal 
injuries  he  may  have  suffered  as  a  result  of  intoxication. 

Appeal  from  the  district  court  for  Platte  county: 
James  G.  Rebder,  Judge.    Affirmed. 

McAllister  d  Cornelius y  for  appellants. 

J.  J.  Sullivan  and  W.  N.  Hensley^  contra. 

Ames,  O. 

This  is  an  appeal  from  a  judgment  recovered  by  a 
mother  in  behalf  of  herself  and  her  minor  children  for 
damages,  for  loss  of  maintenance,  against  two  saloon- 
keepers having  separate  licenses  and  engaged  in  several 
businesses  in  the  same  town.  The  petition  alleges  in  sub- 
stance that  the  wrongs  complained  of,  and  consequent  loss 
of  support,  began  on  the  1st  day  of  March,  1905,  and  were 
continuous  from  that  date  until  the  time  of  the  commence- 
ment of  the  action,  and  that  particularly  on  the  1st  day  of 
July,  1905,  the  husband  and  father  became  intoxicated  by 
reason  of  liquors  sold  or  given  to  him  by  the  defendants, 
so  that  he  became  mentally  and  physically  incapacitated 
to  such  a  degree  that  he  fell  into  an  excavation  in  the  city 
and  suffered  such  injuries  therefrom  that  he  became 
thenceforward  wholly  unable  to  perform  any  labor  or  fur- 
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nish  any  means  for  the  support  of  his  family;  whereas 
prior  to  the  wrongful  acts  complained  of  he  had  been 
capable  of  earning  and  had  customarily  earned  the  sum 
of  |4  a  day,  which  was  devoted  to  such  support.  The  an- 
swer is  a  general  denial  of  the  sale  or  furnishing  by  the 
defendants  any  liquors  at  any  time.  There  is  sufficient 
evidence  that  the  defendants  had  sold  and  furnished  the 
husband  liquors  subsequently  to  the  1st  day  of  March  and 
prior  to  the  day  of  his  injury  on  July  1,  but  there  is  not 
sufficient  evidence  that  either  of  them  sold  or  burnished 
him  any  such  liquors  on  the  latter  named  day. 

The  court  instructed  the  jury  that  the  gist  of  the  action 
is  not  the  personal  injuries  to  the  husband,  but  the  loss  of 
means  of  support,  and  that  they  were  at  liberty  to  com- 
pensate the  plaintiffs  for  any  such  loss  due  to  the  defend- 
ants' traffic  in  intoxicating  liquors  bewteen  the  15th  day  of 
March,  1905,  and  the  date  of  the  beginning  of  this  action. 
This  instruction  was  excepted  to  and  is  assigned  for  error, 
but  we  think  it  states  the  law  correctlv.  The  fall  and  con- 
sequent  injury  are  not  substantive  facts,  nor  is  the  hus- 
band's subsequent  incapacitation  such,  if  the  latter  is  not 
traceable  through  the  fall  or  otherwise  to  the  traffic  in 
liquors,  but  if  it  had  been  so  traceable  we  think  the  fall, 
as  an  incident  in  the  chain  of  causation,  would  have  been 
provable  without  specific  pleading.  Failure  of  evidence  in 
this  particular  diminished  the  amount,  but  did  not  affect 
the  right,  of  recovery. 

A  verdict  of  |270  indicates  that  the  jury  did  not  mistake 
the  issues  or  evidence  or  misunderstand  the  instructions 
of  the  court,  and  we  are  of  opinion  that  the  judgment 
ought  to  be  affirmed. 

Jackson  and  Oalkins,  CO.,  concur. 

By  the  Court :  For  -the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 
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George  W.  Sapp,  appellee,  v.  Christie  Brothers, 

appellants.* 

Filed  July  12,  1907.    No.  14,924. 

Master  and  Servant:  Appliances:  Assumption  of  Risk.  "Where  a 
servant,  in  obedience  to  the  requirements  of  his  master,  incurs 
the  risk  of  machinery  or  appliances  which,  although  dangerous, 
are  not  of  such  character  that  they  may  not  be  safely  used  by 
the  exercise  of  reasonable  skill  and  caution,  he  does  not  as  a 
matter  of  law  assume  the  risk  of  injury  from  accident  resulting 
from  the  master's  negligence."  Lee  v.  Smart,  45  Neb.  318;  Sioux 
City  d  P.  R,  Co.  V.  Finlayson,  16  Neb.  578. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  IJedick,  Judge.    Affirmed. 

Lambert  &  Winters,  for  appellants. 

W.  R.  Patrick  and  Jacob  Fatocetty  contra, 

Ames,  O. 

This  is  an  appeal  from  a  yerdict  and  judgment  awarding 
damages  in  an  action  for  personal  injuries.  There  is  no 
considerable  dispute  of  fact.  The  plaintiff  was  a  man  25 
years  of  age,  reared  on  a  farm,  and  accustomed  to  the  use 
of  teams  of  horses,  harness  and  wagons,  and  their  appli- 
ances, and  somewhat  familiar  with  the  streets  ^nd  general 
conditions  of  South  Omaha,  Nebraska,  in  which  city  the 
defendants  were  engaged  in  the  retail  coal  and  feed  busi- 
ness. On  a  Saturday  he  applied  to  the  defendants  for  em- 
ployment in  the  driving  and  management  of  a  delivery 
wagon  in  connection  with  their  trade,  he  to  furnish  a  team 
of  horses  and  harness.  One  Sherwood,  who  was  in  general 
charge  or  management  of  the  defendant's  business,  or  some* 
branch  of  it,  directed  the  plaintiff's  attention  to  a  light 
wagon  which  had  been  in  use  about  six  months,  and  wliiih 
he  stated  the  latter  would  be  required  to  use  in  case  of  the 

♦Rehearing  allowed.    See  opinion,  p,  705,  post. 
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hiring.  It  was  noted  that  the  wagon  was  not  then,  and 
never  had  been,  provided  with  a  brake,  and  that  the  neck- 
yoke  appeared  to  be  somewhat  old  and  season-cracked,  and 
that  the  "pole  eye,"  a  leather  attachment  in  which  the 
end  of  the  wagon  pole  is  inserted  and  by  which  the  latter 
is  supported  when  in  use,  was  considerably  worn  and 
weakened.  Nothing  further  was  said  about  any  of  these 
matters,  except  that  Sherwood  furnished  the  plaintiflf  with 
some  baling  wire,  which  the  latter  wound  about  the  neck- 
yoke,  so  as  to  add  to  its  strength  and  to  that  of  the  leather, 
and  remarked  that  the  defendants  were  rushed  with  busi- 
ness just  then,  but  that,  when  they  had  caught  up  with 
their  orders,  they  "would  have  these  things  fixed  up  a  lit- 
tle better.''  The  plaintiflf  engaged  for  the  services  of  him- 
self and  team  and  harness  for  the  term  of  six  months,  and 
begun  work  on  Monday  morning,  when  the  foregoing  con- 
versation took  place  at  the  time  of  attaching  the  team  to 
the  wagon.  Plaintiff  remained  in  the  employment  thence 
continuously  until  about  noon  of  the  following  Thursday, 
when  he  attempted  to  deliver  a  load  of  feed  to  one  Mc- 
Jlasters.  A  shed  or  stable  to  which  the  delivery  was  to  be 
made  stood  adjoining  an  alley,  extending  through  a  block 
of  ground  and  connecting  two  streets.  It  was  a  public  way 
much  used  or  traveled,  but  the  surface  of  the  ground  was 
some  10  or -12  feet  lower  where  the  building  stood  than  was 
that  of  the  street,  61  feet  distant,  whence  the  plaintiflf  ap- 
proached it.  The  plaintiflf,  sitting  on  the  wagon,  having 
reached  the  summit  of  the  declivity,  paused  a  moment  to 
survey  the  situation,  and  then  reined  his  team  into  the 
alley  and  started  down  the  inclina  McMasters  was  pres- 
ent, having  fiLrst  provided  himself  with  a  "chuck  block"  to 
put  under  a  wheel  and  stop  the  descent  when  necessary. 
In  some  manner,  no  one  knows  just  how  or  from  just  what 
cause,  possibly  from  contact  with  the  coal  or  fetd  house, 
one  end  of  the  neck-yoke,  to  which  the  hame  straps  were 
attached,  broke  oflf  while  the  wagon  was  descending,  and 
that  end  fell  down;  immediately  the  leather  *^le  eye' 
gave  way,  the  pole  dropped  to  the  ground,  struck  an  ob- 
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struction,  bent  and  broke,  and  a  piece  of  it  flew  upward 
and  hit  the  plaintiff,  knocking  him  from  his  seat  and  in- 
flicting injuries  complained  of.  The  team  ran  away.  The 
answer  consists  of  denials  and  a  plea  of  contributory  n^- 
ligence. 

The  contention  on  behalf  of  the  defendants  is  that  the 
facts  are  insufficient  to  support  the  verdict  Of  course, 
the  first  matter  to  be  considered  in  this  connection  is 
whetlier  the  defendants  are  guilty  of  negligence,  and  this 
inquiry  resolves  itself  into  the  preliminary  question 
whether  it  was  an  act  of  negligence  to  use  the  wagon  with- 
out a  brake  and  with  the  defective  neck-yoke  for  the  trans- 
portation and  delivery  of  comparatively  heavy  loads  over 
the  steep  grades  and  precipitous  streets  and  alleys  of  the 
city  of  South  Omaha.  To  the  eye  of  natural  reason  this 
question,  under  the  circumstances  of  this  case,  would,  we 
think,  appear  to  be  wholly  immaterial.  It  is  not  a  case  in 
which  the  servant  was  ordered  or  commanded  by  his  mas- 
ter to  put  himself  in  a  place  of  danger  or  to  use  dangerous 
or  defective  tools,  machinery  or  appliances,  nor  is  it  a  case 
in  which  the  servant  relied  upon  the  real  or  supposed 
superior  knowledge,  experience  or  judgment  of  his  master. 
On  the  contrary,  the  plaintiff  and  the  defendants,  or  Sher- 
wood, the  representative  of  the  latter,  seem  to  have  been 
about  equally  capable  and  well  informed,  and  the  former 
acquainted  himself  with  all  the  deficiencies  of  the  vehicle 
and  dangers  of  its  use  before  he  entered  upon  his  service 
with  it.  If  such  use  could  have  been  reasonably  antici- 
pated to  result  in  injury  to  a  third  person  and  had  done 
so,  or  had  been  a  criminal  offense  under  a  statute,  it  can- 
not be  doubted  that  in  the  one  instance  the  parties  would 
have  been  joint  tort-feasors,  or  that  in  the  other  they 
might  have  been  jointly  indicted  and  convicted.  How  then 
can  it  be  said  that  either  party  can  impute  to  the  other  the 
consequences  of  a  wrongful  or  negligent  act  in  which  both 
participated?  The  plaintiff  was  under  no  compulsion, 
legal  or  moral,  the  relation  of  master  and  servant  or  of  em- 
ployer and  employee  did  not  exist,  and  no  contractual 


704  NEBRASKA  EEPOBTS.  [Vol.  79 

Sapp  y.  Christie  Bros. 

obligation  was  assumed,  until  after  all  the  elements  of 
danger  to  which  he  exposed  himself  by  entering  upon  the 
service  had  become  fully  known  to  him. 

But  it  is  said  that  the  plaintiff  relied,  and  rightfully  so, 
upon  the  promise  of  Sherwood  to  repair.  It  is  hardly  a 
fair  construction  of  the  indefinite  remark  that,  "when  they 
caught  up  with  their  orders,  they  would  have  these  things 
fixed  up  a  little  better,"  which  treats  it  as  a  definite 
promise  or  contractual  obligation  to  repair.  But,  suppos- 
ing it  to  be  such,  counsel  for  plaintiff  cites  and  relies  upon 
two  former  decisions  of  this  court.  The  first  is  Sioux  Ciiy 
&  P.  R,  Co.  V.  Finlaysony  16  Neb.  578,  in  which  it  is  said 
that  "the  true  rule  might  be  stated  to  be  that,  if  the  de-. 
fective  machinery,  though  dangerous,  is  not  of  such  a 
character  that  they  may  not  be  reasonably  used  by  the  ex- 
ercise of  care,  skill  and  diligence,  the  servant  does  not  as- 
sume the  risk.  If  the  servant,  in  obedience  to  the  retjuire- 
ment  of  the  master,  makes  use  of  machinery  which,  thoujrli 
dangerous,  is  not  so  much  so  as  to  threaten  immediate  in- 
jury, or  where  it  is  reasonably  probable  it  may  be  safely 
used  by  extraordinary  caution  or  skill,  the  master  would 
be  liable  for  a  resulting  accident."  This  language  is 
quoted  with  approval  and  adopted  as  a  basis  for  judgment 
in  Lee  v.  Umart,  45  Neb.  318.  In  both  cases  the  servant 
well  knew  the  defects  and  dangers  which  resulted  in  his 
injury.  In  the  latter  instance  they  came  to  his  knowledge 
at  the  time  he  entered  upon  his  employment,  and  in  the 
former  the  promise  to  repair  was  no  better  than  that  above 
quoted,  so  that  we  are  unable  to  distinguish  the  cases  from 
that  now  before  us.  Owing  to  a  lack  of  mental  acumen  the 
writer  is  unable  to  reconcile  them  with  the  general  rules 
of  law  or  with  the  principle  underlying  the  doctrine  of 
contributory  negligence,  but  that  does  not  matter.  Under 
the  authority  of  those  decisions,  if  it  was  negligent  to  use 
the  wagon  for  the  purpose  and  under  the  circumstances 
above  narrated,  it  wajs  the  negligence  of  the  defendants 
alone,  and  whether  it  was  such  is  a  question  of  fact  for  the 
determination  of  the  jury.   And,  in  like  manner,  it  was  a 
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question  of  fact  for  the  decision  of  th^  jury  what  degree 
of  care  and  skill  was  required  by  the  plaintiff  in  the  use 
of  the  wagon,  and  whether  he  made  use  of  so  much  on  the 
occasion  of  his  injury.  It  is  not  complained  in  brief  or 
or  argument  by  counsel  that  the^se  questions  were  not 
fairly  submitted  to  the  jury  by  instructions,  and  the  judg- 
ment ought  therefore,  upon  the  authorities  cited,  to  be 
affirmed. 

Jackson  and  Calkins,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  March 
5,  1908.     Former  judgment  of  affirmance  adhered  to: 

Master  and  Servant:  Appliances:  NEGUOEfNCE.  A  servant,  who  has 
been  induced  by  a  master's  promise  of  repair  to  begin  or  continue 
to  work  with  defective  appliances,  may  use  such  defective  appli- 
ances without  being  guilty  of  contributory  negligence  and  with- 
out assuming  the  risk  of  injury  from  such  defects,  so  long  as  he 
may  reasonably  expect  the  master's  promise  of  repair  to  be  kept, 
unless^  the  danger  from  using  such  defective  appliances  Is  so 
obviously  imminent  and  immediate  that  no  reasonably  prudent 
person  would  begin  or  continue  to  work  with  them. 

Good,  O. 

This  cause  is  now  before  us  upon  a  rehearing.  The 
former  opinion  is  reported,  ante,  p.  701,  where  a  statemc^nt 
of  the  facts  essential  to  an  understanding  ot  the  case  will 
be  found. 

At  the  outJ?et  it  may  be  well,  perhaps,  to  state  that  we 
think  the  following  language  used  in  the  former  opinion: 
^'The  relation  of  master  and  servant  or  of  employer  and 
employee  did  not  exist,  and  no  contractual  obligation  was 
assumed  until  after  all  the  elements  of  danger  to  which 
he  exposed  himself  by  entering  upon  the  service  had  be- 
48 
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come  fully  known  to  him" — is  somewhat  misleading,  and 
is  an  erroneous  statement  of  the  record.  The  record  dis- 
closes that  the  contract  was  entered  into  upon  Saturday, 
the  3d  day  of  October,  1903,  to  begin  on  the  following 
Monday,  when,  pursuant  to  the  agreement,  Sapp  reported 
with  his  team  to  Christie  Brothers  for  duty,  and  was,  by 
a  member  of  the  firm,  directed  to  take  his  team  and  har- 
ness to  one  Sherwood,  who  would  direct  him  in  the  per- 
formance of  his  duties.  Pursuant  to  these  directions, 
Sapp  then  entered  upon  his  employment,  and  went  with 
his  team  to  the  office  where  Sherwood  was,  w^ho  then  took 
Sapp  out  to  the  wagon  and  directed  him  to  use  it.  In  the 
course  of  hitching  to  the  wagon,  Sapp  discovered  the  con- 
dition of  the  neck-yoke.  We  think  the  relation  of  master 
and  servant,  under  the  ^circumstances,  began  from  the 
moment  that  Christie  Brothers  directed  Sapp  to  take  his 
team  and  harness  to  Sherwood.  It  will  be  conceded,  of 
course,  that  the  discovery  by  Sapp  of  the  defective  con- 
dition of  the  neck-yoke  was  at  the  outset  of  his  employ- 
ment; but  the  discovery  was  made  .after  the  actual  em- 
ployment had  begun.  Counsel  for  appellants  lay  some 
stress  upon  the  fact  that  in  the  former  opinion  the  fore- 
going language  Avas  used,  and  that,  since  the  relationship 
of  master  and  servant  did  not  exist,  therefore,  the  rule 
laid  down  in  Siovw  City  &  P.  R.  Go,  v.  Finlayson,  16  Neb. 
578,  and  Lee  v.  Swar^t^  45  Neb.  318,  had  no  application  to 
the  case  at  bar.  We  are  inclined  to  the  view  that  it  would 
be  immaterial  whether  the  discovery  of  the  defect  by  Sapp 
was  made  before  or  after  he  entered  the  employment  of 
Christie  Brothers.  In  Groolcer  v.  Pa<^ific  L.  &  M.  Co., 
34  Wash.  191,  75  Pac.  632,  it  is  held  that,  if  the  employei* 
at  the  time  of  his  employment  and  at  the  time  of  the  ac- 
cident saw  the  defect  and  complained  of  the  same  to  the 
master,  who  promised  to  repair  the  same,  and  went  to 
work  and  con  inued  to  work  under  the  promise,  where 
the  danger  was  not  so  imminent  and  immediate  that  a 
reasonably  prudent  man  would  not  go  to  work  or  con- 
tinue to  work,  then  the  employee  did  not  assume  the  risk 
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of  an  injury  resulting  from  the  defect.  In  the  instant 
case,  it  appears  that  the  appellee  had  made  special  prep- 
aration, by  the  purchase  of  an  additional  horse  and  a 
set  of  harness,  for  the  express  puri)ose  of  enabling  him  to 
carry  out  his  contract  of  employment  with  the  appellants. 
There  would  be  as  strong  an  incentive  for  him  to  wish 
to  enter  upon  the  employment  and  carry  out  his  contract 
as  there  would  have  been  if  he  had  been  employed  for 
some  time.  In  the  present  case,  practically  the  only  ques- 
tion at  issue  is  whether  or  not  there  is  sufllcient  evidence 
to  sustain  the  verdict. 

The  evidence  is  undisputed  that  the  neck-yoke  which 
was  furnished  to  the  appellee  was  defective  and  unsaf^ 
and  that  this  was  known  to  both  parties  before  Sapp 
used  it.  The  rule  is  well  settled  that  it  is  the  duty  of 
the  master  to  exercise  reasonable  care  to  provide  reason- 
ably safe  tools  and  appliances  for  his  servants.  In  this 
respect  appellants  were  negligent,  and  the  only  question 
is  as  to  whether  or  not  the  appellee  was  guilty  of  contrib- 
utory negligence,  or  assumed  the  risk  of  injury,  by  using 
the  defecTtive  and  unsafe  neck-yoke.  The  rule  of  law  is 
well  established  that,  where  the  servant  has  knowledge 
that  the  tools  and  appliances  furnished  him  are  defective 
and  unsafe  and  he  continues  to  use  the  same  without 
objection-  or  protest,  he  then  assumes  the  risk.  Vandcr- 
pool  V.  Partridge^  antCy  p.  165.  In  the  case  at  bar,  how- 
ever, the  servant  did  not  use  tl  ^  appliances  without  pro- 
test, but  made  timely  objections,  and  was  met  by  the 
master  with  assurances  that  the  defect  would  be  remedied. 
The  foreman  said  that  "the  neck-yoke  was  all  right,  just 
to  take  it  along,  and  the  first  time  we  got  the  orders  caught 
up,  or  when  they  got  them  caught  up,  they  would  have 
things  fixed  up  a  little  better."  The  servant  further  pro- 
tested, and  the  foreman  procured  a  piece  of  wire,  and  told 
Sapp  to  wrap  that  on  the  neck-yoke,  and  assured  him  that 
the  neck-yoke  would  be  repaired  when  the  orders  were 
caught  up.  There  was  other  evidence  which  tended  to 
show  that  the  foreman  represented  to  Sapp  that,  consider- 
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ing  the  loads  he  would  have  to  haul  and  the  roads  over 
which  he  would  have  to  drive,  the  neck-yoke  was  suflBicient. 
These  rej^resen  tat  ions,  assurances  and  promises  of  the 
foreman  were,  no  doubt,  put  forth  for  the  purpose  of  in- 
ducing Sapp  to  go  on  with  the  work  until  the  neck-j'oke 
could  be  repaired,  and  we  think  the  jury  were  justified  in 
finding  that  Sapp  relied  upon  these  assurances  and  prom- 
ises. Under  this  state  of  facts,  can  it  be  said  that  Sapp 
was  guilty  of  contributory  negligence  in  using  the  neck- 
yoke,  or  that  he  assumed  the  risk  incident  to  its  use,  by 
remaining  in  the  employment  and  continuing  to  use  it 
from  Monday  until  the  following  Thursday? 

^The  rule  which  we  think  applicable  to  the  case  is  laid 
down  in  1  Shearman  and  Redfield,  Negligence  (5th  ed.), 
sec.  215,  in  the  following  language :  "There  is  no  longer 
any  doubt  that,  where  a  master  has  expressly  promise^l  to 
repair  a  defect,  the  servant  does  not  assume  the  risk  of 
an  injury  caused  thereby  within  such  a  period  of  time 
after  the  promise  as  would  be  reasonably  allowed  for  its 
performance,  or,  indeed,  within  any  period  which  would 
not  preclude  all  reasonable  expectation  that  the  promise 
might  be  kept."  In  2  Cooley,  Torts  (3d  ed.),  1157,  it  is 
said :  "If  the  servant,  having  a  right  to  abandon  the  serv- 
ice because  it  is  dangerous,  refrains  from  doing  so  in  con- 
sequence of  assurances  that  the  danger  shall  be  removed, 
the  duty  to  remove  the  danger  is  manifest  and  imperative, 
and  the  master  is  not  in  the  exercise  of  ordinary  care  un- 
less or  until  he  makes  his  assurances  good.  Moreover  the 
assurances  remove  all  ground  for  the  argument  that  the 
servant,  by  continuing  the  employment,  engages  to  assume 
its  risk."  The  rules,  as  here  announced,  are  fully  dis- 
cussed and  followed  in  the  case  of  Hough  v.  Texas  d  P.  R. 
Co.,  100  U.  S.  213,  and  the  rule  is  there  stated  in  the  fol- 
lowing language:  "If  the  servant,  »  ♦  ♦  ^]^q  Jj^s 
knowledge  of  defects  in  machinery,  gives  notice  thereof  to 
the  proper  oflBcer,  and  is  promised  that  they  shall  be  rem- 
edied, his  sul)sequeut  use  of  it  in  the  well-grounded  belief 
that  it  will  be  put  in  pix)per  condition  within  a  reasonable 
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time,  does  not  necessarily,  or  as  matter  of  law,  make  him 
guilty  of  contributory  negligence.  It  is  a  question  for  the 
jury  whether  in  relying  upon  such  promise  and  using  the 
machinery  after  he  knew  its  defective  or  insufficient  con- 
dition, he  was  in  the  exercise  of  due  care.  The  burden  of 
proof,  in  such  a  case,  is  upon  the  company  to  show  con- 
tributory negligence."  This  case  has  become  a  leading 
case  upon  the  subject,  and  has  been  quite  generally  fol- 
lowed and  approved  in  the  courts  of  last  resort  in  a  large 
number  of  states,  and  we  think  it  is  now  the  generally 
recognized  rule  of  law  in  this  country.  Among  the  many 
cases,  in  which  the  Hough  case  has  been  cited  and  ap- 
proved, are  the  following :  Crooker  v.  Pacific  L,  d  M.  Co., 
29  Wash.  30,  34  Wash  191 ;  Li/ttic  t\  Chicago  &  W.  if.  R. 
Co,,  84  Mich.  289;  Roux  r,  Blodgctt  &  Davis  L.  Co.,  85 
Mich.  519;McFarlan  Carriage  Co.  v.  Potter,  153  Ind.  107; 
Manufacturing  Co.  r.  Morrisseg,  40  Ohio  St.  148;  Mary- 
land  Steel  Co.  v.  Engleman,  101  Md.  661 ;  Dowd  v.  Erie  R. 
(^o.y  70  N.  J.  Law,  451.  The  reason,  upon  which  the  ruh- 
is  grounded,  is  that  the  master,  by  inducing  his  servant  to 
go  to  work  or  continue  at  work  with  dangerous  or  defective 
tools  or  appliances,  under  a  promise  to  repair  the  same, 
insures  the  servant  against  injury  from  such  defects  dur- 
ing the  time  that  the  servant  labors  with  the  defective 
tools  or  appliances  relying  upon  the  promise  to  repair. 
By  his  promise  to  repair,  the  master  waives  any  right  to 
complain  of  what  would  otherwise  be  the  contributory 
negligence  of  the  servant.  And,  where,  by  promises  of 
repair,  he  has  induced  the  servant  to  continue  in  the  use 
of  defective  appliances,  the  master  has  thereby  debarred 
himself  from  pleading  any  assumption  of  risk  by  the  serv- 
ant. Under  this  rule,  Sapp  had  a  right  to  rely  upon  the 
promise  of  the  appellants  to  remedy  the  defects  com- 
plained of,  and  would  not  be  guilty  of  contributory  neg- 
ligence, nor  would  he  assume  the  risk  of  injury  arising 
from  the  use  of  the  defective  appliance  until  after  the 
lapse  of  such  a  period  of  time  as  would  preclude  all  reason- 
able expectation  that  the  promise  of  repair  would  be  kept. 
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Appellants  contend  that  the  promise  was  toe  vague  and 
indefinite,  and  that  more  than  a  reasonable  time  had 
elapsed  after  the  promise,  and  that  therefore  it  should 
have  been  held,  as  a  matter  of  law,  that  Sapp  assumed  the 
risk.  With  reference  to  the  first  of  these  contentions,  it 
is  sufficient  to  say  that  the  assurances,  though  somewhat 
indefinite,  were  apparently  sufficient  to  induce  the  servant 
to  rely  upon  them.  And,  where  the  master  has  induced 
the  servant  to  rely  upon  his  piH)mises,  though  vague  and 
indefinite,  he  is  in  no  position  to  complain.  If  the  prom- 
ises and  assurances  were  sufficient  to  induce  the  sc»rvant 
to  rely  upon  them,  they  sliould  be  sufficient  for  his  protec- 
tion. With  reference  to  the  second  of  these  contentions, 
we  think  it  was  properly  a  question  of  fact  to  be  deter- 
mined by  a  jury,  as  to  what  was  a  reasonable  time  under 
all  the  circumstances.  We  are  not  at  liberty,  under  the 
(evidence  in  this  (tase,  to  say,  as  a  matter  of  law,  that  the 
time  from  ilonday  morning  to  the  following  Thursday 
forenoon  was  sufficient  to  induce  the  servant  to  believe 
I  liat  the  master  would  not  fulfil  his  promise. 

Appellants  also  contend  that  the  promise  was  not  one 
for  imnuHliate  fulfilment,  but  was  not  to  be  fulfilled  in  any 
event  until  the  orders  were  caught  up,  and,  pending  the 
time  that  the  orders  would  be  caught  up,  the  servant  must 
assume  the  risk.  This  contention  seems  to  be  supporteil 
by  the  case  of  Standard  Oil  Co.  i\  Hclmicky  148  Ind.  457. 
We  do  not  think  this  doctrine  is  sound,  for  it  is  the  duty 
of  the  master  to  make  rei)airs,  and  this  is  a  continuing 
4luty;  and,  when  he,  by  promises  of  repairs,  induces  the 
servant  to  continue  in  the  employment  with  dangerous  and 
defective  appliances,  he  ought,  upon  sound  reason,  to  be 
debarred  from  alleging  contributory  negligence  or  assump- 
tion of  risk  in  that  respect. 

Appellants  fur.lier  contend  that,  wlien  Sapp  was  at  the 
top  of  tlie  little  liill,  down  which  lie  had  to  drive  before 
reaching  McMaster's  shed,  he  there  stopped  and  considered 
whether  or  not  it  w^as  safe  to  drive  down  the  steep  hill 
with  his  wagon-load,  knowing  the  neck-yoke  was  defective, 
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and  that  he  was  liable  to  be  injured.  The  evidence  does 
not  disclose  such  a  state  of  facts.  It  only  shows  that  he 
stopped  for  an  instant  at  the  top  of  the  hill  before  driving 
down  it,  apparently  to  take  such  precaution  as  he  could 
to  drive  carefully. 

Appellants  also  complain  because  the  evidence  discloses 
that  the  strap  attached  to  the  end  of  the  neck-yoke  first 
j^ave  way,  and  that  that  was  the  cause  of  the  accident.  It 
is  true  that  the  evidence  shows  that  this  strap  did  first 
give  way,  but  the  evidence  also  discloses  that  the  pole  eye 
of  the  neck-yoke  gave  way,  and  this  it  was  which  let  the 
tongue  down  and  permitted  it  to  run  into  the  ground.  We 
think  the  question  was  one  for  the  jury.  The  case  was 
properly  submitted  to  the  jury,  and  we  think  its  findings 
are  conclusive  upon  this  court. 

Some  complaint  is  made  of  one  of  the  instructions,  but 
it  is  in  hai'mony  with  the  law  as  herein  expressed,  and 
w^as  properly  given. 

The  judgment  of  the  district  court  was  right,  and  we 
recommend  that  the  former  judgment  of  this  court  be  ad- 
hered to. 

DuFFiB  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  adhered  to. 

Affirmed. 


Mary  A.  Bain,  appellant,  v.  Jambs  A.  Bain,  appellee. 

Filed  July  12,  1907.    No.  14,928. 

Divorce.  It  is  not  ground  for  divorce  in  this  state  that  a  man  asserts 
and  exercises  the  right  to  govern  his  own  household,  or  that  he 
indulges  in  the  habitual,  if  moderate,  use  of  intoxicating  Uquors. 

Appeal  from  the  district  court  for  Otoe  county :  Paul 
JESSBN,  Judge.    Affirmed. 
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John  0.  Watsofty  for  appellant. 

W,  F.  Moran  and  Pit^^er  &  Hayxcard,  contra. 

Ames,  C. 

This  is  an  action  for  divorce  for  two  alleged  causes,  viz., 
habitual  drunkenness  and  extreme  cruelty.  The  district 
court  denied  a  decree,  and  the  plaintiflF  appealed. 

As  respects  the  latter  charge,  it  appears  that«the  wife, 
who  is  plaintiff,  was  indulging  in  profane  and  obscene 
language  in  the  presence  of  a  little  child  of  the  marriaj^e, 
and  that  the  husband  threatened  to  remove  her  from  the 
room  and  house  unless  she  refrained  from  so  doing,  and 
that  upon  her  persisting  he  carried  out  his  threat,  using 
no  more  force  than  was  necessary  for  that  purpose.  She 
immediately  returned  to  the  room,  and  no  other  instance 
of  violence  or  cruelty  is  alleged  or  proved.  Afterwards, 
continuously  down  to  the  time  of  the  trial,  the  parties  con- 
tinued to  occupy  the  same  house  and  the  same  room,  al- 
though, she  says,  not  the  same  bed. 

As  respects  the  other  charge,  it  seems  that  the  defend- 
ant was  a  frequent  and  perhaps  habitual  user  of  intoxicat- 
ing liquors,  which  he  often  had  about  his  person  or  in  his 
room,  and  the  plaintiff  and  her  witnesses,  daughters  by  a 
former  marriage,  testify  that  he  was  constantly  intoxi- 
cated, but  to  what  degree  they  do  not  attempt  to  describe, 
nor  do  they  undertake  to  say  that  by  reason  of  such  habits 
he  was  neglectful  of  or  abusive  to  his  family,  or  wasteful 
of  his  earnings  or  property,  or  was  incapacitated  for  the 
conduct  of  his  business,  which  was  that  of  a  hotel  or  res- 
taurant keeper.  On  the  contrary,  several  disinterested 
witnesses,  tradesmen,  who  had  known  him  familiarly  and 
who  had  had  business  with  him  for  many  years,  testifii^l 
that  they  saw  him  daily  or  frequently,  and  that  he  ex- 
hibited no  evidences  of  such  incapacitation. 

It  is  not  ground  for  divorce  in  this  state  that  a  man  as- 
serts or  exercises  the  right  to  govern  his  own  household, 
or  that  he  indulges  in  the  habitual,  if  moderate,  use  of  in- 
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toxicatiiig  li(iiiors.  This  is  the  extreme  of  what  the  evi- 
dence establishes  in  this  case.  There  is  still  a  discernible 
interval  between  the  statutes  of  this  state  and  the  right  of 
free  divorce,  which  needs  to  be  bridged,  if  at  all,  by  the 
legislature,  and  not  by  the  courts. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Jackson  and  Calkins,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Maby  Butler,  appellee,  v.  Oscar  Peterson  et  al., 

appellants.* 

Filed  July  12,  1907.    No.  14,932. 

Quieting  Title:  Accounting.  Upon  the  facts  disclosed  by  the  record, 
the  title  to  tlie  lands  in  controversy  is  found  to  be  in  the  plaintiff, 
but  it  seems  that  the  defendant  is  entitled  to  an  accounting  for 
taxes  and  mortgage  liens  discharged  by  himself  and  his  imme- 
diate grantor,  and  to  be  subrogated  therefor. 

Appeal  from  the  district  court  for  Rock  county :  James 
J.  Harrington,  Judge.    Reversed  in  part, 

«/.  A.  Douglas,  for  appellants. 

IF.  R.  Butler  and  M.  F.  Harrington,  contra. 

Ames,  C. 

This  is  an  action  both  by  petition  and  cross-petition  to 
determine  and  quiet  title  and  possession  in  a  tract  of  land. 
The  facts  so  far  a«  thev  are  disclosed  bv  the  record  are  not 
in  dispute.  The  common  source  of  title  or  alleged  title  is 
one  H.  N.  McKee,  who  on  May  16,  1890,  executed  and  de- 

♦Rehearing  allowed.     See  opinion,  p,  715,  post. 
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livered  to  one  Edgeworth  a  warranty  deed  of  the  premises 
for  an  expressed  consideration  of  |8,000,  but  the  name  of 
a  grantee  was  intentionally  omitted  fix)m  the  instrument, 
which  was  intended  as  security  for  a  loan  of  money  then 
made  or  thereafter  fo  be  procured.    Four  days  afterwards 
Edgeworth  inserted  his  own  name  as  grantee  and  caused 
the  deed  to  be  filed  for  record  with  the  register  of  dee<ls. 
In  May,  1891,  Edgeworth  died.    Afterwards  a  paper,  pur- 
porting to  be  a  deed  of  the  land  from  Edgeworth  to  one 
Allen,  and  executed  and  acknowledged  October  3,  1891, 
was  filed  for  record.    This  latter  deed  is  therefore  presum- 
ably a  forgery.     There  is  nothing  in  the  record  to  rebut 
this  presumption,  against  which  counsel  claiming  thert*- 
under  does  not  contend.     Afterwards  Allen  conveyed  to 
one  Baxter,  and  Baxter  to  the  defendant  Peterson.     Both 
Baxter  and  Peterson  seem  to  have  i*elied  in  good  faith 
upon  the  record  title.     Peterson  has  been  in  possession 
several  years,  paying  taxes  on  the  premises,  and  his  gran- 
tor, Baxter,  in  good  faith  paid  oflf  and  discharged  a  mort- 
gage thereon  executed  by  McKee.     In  September,  1905, 
some  15  years  after  the  date  of  the  Edgew^orth  deed  and 
three  years  after  that  of  the  deed  to  the  defendant,  McKet* 
conveyed  the  premises  to  the  plaintiff.    Until  wuthin  a  few 
months  before  the  execution  of  this  last  mentioned  deed, 
McKee  was  i^jnorant  that  his  deed  to  Edgeworth  had  been 
completed  by  the  insertion  of  the  name  of  a  grantee  or 
had  been  filed  for  record.    This  state  of  facts  establishes 
the  title  in  the  plaintiff  beyond  controversy,  and  the  trial 
(ourt  so  found  and  rendered  a  decree  accordingly,  from 
which  the  defendant  appealed. 

The  petition  prayed  an  accounting  of  rents,  issues  and 
profits,  which  the  trial  court  ignored.  The  defendant,  re- 
lying upon  the  chain  of  conveyances  apparent  upon  the 
public  record,  insisted  upon  his  title  only.  He  now  de- 
sires to  be  subrogated  to  the  mortgage  debt  discharged  by 
his  immediate  grantor.  We  think  the  claim  is  not  inequi- 
table, if  upon  further  investigation  the  evidence  warrant** 
it,  and  we  recommend  that  the  cause  be  remanded,  with 
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leave  to  the  parties  to  amend  their  pleadings  in  this  re- 
spect, and  with  instructions  to  the  district  court  to  take 
and  state  an  account  of  rents  and  profits  and  of  liens 
paid  by  defendants,  and  adjudged  subrogation  therefor, 
and  in  other  respects  that  the  judgment  be  aflQrmed. 

Jackson  and  Calkins,  CO.,  concur. 

By  the  Court:  This  cause  is  remanded,  with  leave  to 
the  parties  to  amend  their  pleadings  with  respect  to  taxes 
and  mortgage  liens  upon  the  premises  in  controversy  dis- 
charged by  the  defendant  or  his  immediate  grantor,  and 
with  instructions  to  the  district  court  to  take  and  state  an 
account  between  the  parties,  and  adjudge  subrogation 
therefor.    In  other  respects  the  judgment  is  affirmed. 

Judgment  accordingly. 

The  following  opinion  on  rehearing  was  filed  May  7, 
1908.  Former  judgment  vacated  and  judgment  of  district 
court  reversed  with  directions : 

1.  Deeds:  Alterations.    Evidence  examined,  and  foutid  insufficient  to 

support  a  finding  that  the  name  of  a  grantee  was  inserted  with- 
out authority  in  a  deed  regular  upon  its  face,  and  that  the  same 
was  intended  as  a  mortgage. 

2.  Quieting  Title:    Laciies.     An  unexcused  delay  of  14  years  during 

which  a  party  has  exercised  no  act  of  ownership  over  land  should 
preclude  him  from  maintaining  an  action  to  quiet  title  in  himself, 
on  the  ground  that  a  deed,  regular  in  form  and  duly  recorded, 
was  executed  by  him  in  blank  and  the  name  of  the  grantee  in- 
serted without  authority,  and  that  the  same  was  intended  as  a 
mortgage. 

OALiaNS,  0. 

It  appears  by  the  record  in  the  office  of  the  register  of 
deeds  of  Rock  county  that  in  December,  1889,  one  H.  N. 
McKee  was  the  owner  of  the  two  tracts  of  land  in  contro- 
versy; that  on  May  16,  1890,  he  conveyed  the  premises  to 
one  A.  J.  Edgeworth;  that  Edgeworth  in  October,  1891, 
conveyed  to  one  H.  A.  Allen ;  and  that  Allen  in  1895  con- 
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veyed  to  one  Hugh  Baxter,  who  afterwards  deeded  the 
premises  to  the  defendant  Oscar  Peterson,  w^ho  since  that 
time  has  been  in  possession  of  the  same.  In  October,  1905, 
McKee  made  a  deed  conveying  this  land  to  the  plaintiff, 
who  brought  this  action,  alleging  that  the  defendant  had 
gone  into  ])ossession  under  the  deed  from  Baxter.  It  was 
charged  that  this  constituted  a  cloud  upon  plaintiff's  title. 
The  defendant  had  paid  certain  taxes,  which  the  plaintiff 
offered  to  Teimlmrse,  and  prayed  that  the  title  be  quieted 
in  her.  It  was  not  contended  that  McKee  did  not  in  fact 
execute  the  deed  appearing  in  the  record  as  a  conveyance 
to  Edgeworth ;  but  it  was  claimed  that,  when  this  deed  was 
executed,  the  name  of  the  grantee  was  left  blank,  and  that 
in  such  form  the  deed  was  delivered  to  one  Williams  as 
security  for  a  debt;  that  Edgeworth  procured  the  deed 
from  Williams,  and  without  authority  inserted  his  name  as 
grantee,  and  cause<l  the  deed  to  be  recorded.  The  genuine- 
ness of  the  deed  from  Edgeworth  to  Allen  was  questioned, 
it  being  claimed  that  Edgeworth  died  six  months  before 
the  date  of  the  execution  thereof.  On  the  trial  in  the  dis- 
trict court  there  was  a  finding  for  the  plaintiflF,  and  a 
judgment  quieting  the  title  in  and  awarding  possession  to 
her,  from  which  the  defendant  appealed  to  this  court.  The 
case  was  first  disposed  of  in  an  opinion  by  Ames,  C,  ante, 
p.  713,  which  recommended  the  cause  to  be  remandetl 
with  leave  to  parties  to  amend  their  pleadings  with  respect 
to  taxes  and  the  mortgage  liens  upon  the  premises  in  con- 
troversy dischargiMi  by  the  defendant  or  his  immediate 
grantor,  and  with  instruction  to  the  district  court  to  take 
and  state  an  account  between  the  parties,  and  adjudge  sub- 
rogation therefor,  and  affirming  the  judgment  in  other 
respects.  Both  plaintiff  and  defendant  filed  motions  fw 
rehearing,  the  former  on  the  ground  that  there  was  no 
fact  shown  by  the  record  that  would  entitle  the  plaintiff  to 
be  subrogated  to  the  lien  of  the  mortgage  and  taxes  paid 
by  his  grantor,  and  the  latter  on  the  ground,  first,  that  the 
evidence  was  insufficient  to  support  a  finding  that  the  deed 
executed  by  the  former  owner  was  not  in  fact  what  it 
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purported  to  be,  but  a  mortgage ;  and,  second,  that  the  de- 
lay in  bringing  the  action  constituted  such  laches  as 
should  preclude  the  plaintiff's  right  to  a  recovery.  A  re- 
hearing having  been  granted,  the  case  has  again  been 
argued  and  submit tcni. 

1.  The  claim  that  the  deed  from  McKee  to  Edgeworth, 
made  and  recorded  in  1890,  was  other  than  what  it  ap- 
pears, or  was  by  the  parties  intended  as  a  mortgage,  de- 
pends upon  the  testimony  of  ^IcKee,  which  was  taken  by 
deposition.     This  witness  states  that  he  was  in  1890  the 
owner  of  a  large  number  of  tracts  of  land  in  different  coun- 
ties in  western  Nebraska  and  Kansas.    He  savs  that  this 
deed  to  Edgeworth  was  made  out  in  blank  and  delivered 
to  one  Williams  as  security  for  a  loan  made  by  Williams 
to  him,  and  that  Williams  delivercHl  the  deed  to  Edge- 
worth.     He  further  states  that  he  demanded  a  return  of 
the  deed  from  both  Williams  and  Edgeworth,  who  prom- 
ised but  failed  to  redeliver  the  same.     This  was  in  the 
year  1890,  and  nothing  further  appears  to  have  been  done 
by  McKee  toward  securing  a  return  of  the  deed^  Neither 
did  he  take  any  steps  to  asiiTtain  the  amount  of,  nor  to 
pay,  the  taxes  assessed  against  the  land,  nor  in  any  man- 
ner bestow  any  care  upon   nor  exercise  any   dominion 
over  the  same.    He  states  that  he  had  no  record  of  the  de- 
scription of  the  land ;  tliat  he  did  not  know  it  personally ; 
and  that  he  was  only  able  to  identify  the  same  in  his  tes- 
timony from   information    received   from   the   plaintiff's 
agent  concerning  the  condition  of  the  record  title.    As  to 
the  transaction  between  himself  and  Williams  and  Edge- 
worth,  his  testimony  seems  to  us  nebulous  and  uncertain. 
He  does  not  give  the  first  name  of  the  man  Williams,  nor 
any  clue  by  which  his  identity  could  be  ascertained.     He 
does  not  state  the  circumstances  of  the  loan  with  any  de- 
gree of  particularity.     We  are  left  in  doubt   as  to  its 
amount  and  date,  and  are  unable  to  gather  from  the  tes- 
timony when  and  how^  it  was  paid,  if  in  fact  it  ever  was 
liquidated.    The  statement  of  Uw  witness  in  reference  to 
this  and  other  deeds  is :    '*They  were  held  and  made  out  in 
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blank.  I  put  them  up  for  a  loan  from  a  man  named  WW- 
liams."  The  witness  does  not  give  us  the  facts  and  cir- 
cumstances from  which  we  can  determine  whether  the 
delivery  of  this  deed  was  intended  by  the  parties  thereto 
as  a  conveyance  or  as  a  mortgage ;  in  other  words,  he  testi- 
fies to  a  conclusion.  Against  the  correctness  of  that  con- 
clusion there  is  the  evidence  of  the  deed  itself,  and  the  fact 
that  the  witness  for  14  years  wholly  failed  to  exercise  any 
act  of  ownership,  or  to  in  any  way  assert  the  right  or  per- 
form the  duties  of  an  owner  of  the  land.  To  vai'y  the  legal 
import  of  an  absolute  deed  the  testimony  must  be  clear, 
certain  and  conclusive.  Deroin  v.  Jennings^  4  Neb.  97; 
Schade  d  Schade  v.  Befisinyer,  3  Neb.  140 ;  Stall  v,  Jones, 
47  Neb.  706.  The  latter  case  was  by  this  court  reversed 
and  dismissed  because  the  testimony  was  not  sufficiently 
clear  and  convincing,  although  it  seems  to  us  from  the 
statement  in  the  opinion  that  it  was  much  more  credible 
than  that  of  AIcKee.  Where  the  witnesses  testify  orally, 
giving  the  trial  judge  opportunity  to  observe  their  de- 
meanor, consideration  is  properly  accorded  to  his  finding; 
but  in  this  (^ase  the  testimony  of  McKee  was  taken  by  de- 
position, and  came  before  the  trial  court  in  the  same  man- 
ner in  which  it  appears  before  us.  It  is  not  only  neither 
clear  nor  convincing,  but  it  fails  to  estiiblish  by  a  prepon- 
derance of  the  evidence  the  fact  claimed. 

2.  It  is  hardly  necessary  to  say  that  the  plaintiff  has  no 
greater  rights  than  could  have  been  asserted  by  Mr.  McKee 
if  he,  instead  of  conveying  to  her,  had  brought  the  action 
himself  at  the  time  it  was  instituted  by  the  plaintiflf.  It 
is  one  of  the  maxims  of  equity  that  ."equity  aids  the  vigi- 
lant, not  those  who  slumber  on  their  rights";  and  out  of 
this  maxim  grows  what  is  commonly  called  the  doctrine  of 
laches.  "The  scope  and  effect  of  the  general  principle  as 
a  rule  for  the  administration  of  reliefs  irrespective  of  any 
statutory  limitations  was  stated  by  an  eminent  English 
chancellor  in  the  following  language :  ^A  court  of  equity, 
which  is  never  active  in  relief  against  conscience  or  public 
convenience,  has  always  refused  it^  aid  to  stale  demands, 
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where  the  party  has  slept  upon  his  rights,  and  acquiesced 
for  a  great  length  of  time.  Nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith,  and  reason- 
able diligence/ ^^  1  Pomeroy,  Equity  Jurisprudence  (3d 
ed. ) ,  sec.  419.  Some  14  years  elapsed  between  the  delivery 
by  McKee  of  the  deed  which  placed  the  apparent  record 
title  in  Edgeworth  and  the  bringing  of  this  action.  No 
excuse  of  any  kind  is  suggested  for  this  delay.  The  plain- 
tiff seeks  to  avoid  the  effect  of  this  by  attacking  an  inter- 
mediate conveyance,  that  of  Baxter  to  the  defendant ;  but 
Baxter's  title  or  color  of  title  was  derived  from  the  original 
deed  made  by  McKee.  Without  that  deed  the  record  would 
not  have  shown  the  title  in  Baxter,  and  the  defendant 
would  not  have  been  induced  to  invest  his  money  in  the 
land  upon  the  strength  of  such  record.  Granting  that  the 
deed  from  .Edgeworth  was  a  forgery,  such  forgery  could 
not  have  harmed  the  defendant  but  for  the  deed  to  Edge- 
worth,  and  this  action  must  be  tried  as  one  to  remove  the 
cloud  created  by  that  deed.  We  think  that  an  unexecused 
delay  of  14  years,  during  which  a  party  has  exercised  no 
act  of  ownership  over  land,  should  preclude  him  from 
maintaining  an  action  to  (juiet  title,  on  the  ground  that  a 
de€»d  appearing  in  the  record  was  es^ecuted  by  him  in  blank 
and  the  name  of  the  grantee  inserted  without  authority, 
or  that  the  same  was  intended  as  a  mortgage. 

We  therefore  recommend  that  the  former  judgment  of 
this  court  be  set  aside,  the  judgment  of  the  district  court 
reversed,  and  the  cause  remanded,  with  instructions  to 
dismiss  the  plaintiff's  petition. 

Fawcbtt  and  Root,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  set  aside,  the 
judgment  of  the  district  court  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  plaintiff's  petition. 

Judgment  accordingly. 
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Cleveland  F.  Mouim)N,  appellee,  v.  Olabbncb  E.  Law- 
son,  APPELLANT. 

Piled  Jixly  12,  1907.    No.  14,935. 

Landlord  and  Tenant:  Sale  of  Premises:  Forfeitl^be.  A  grantee  of 
lands  subject  to  a  lease  for  a  term  of  years,  reservlni;  rent  pay- 
able in  instalments,  cannot  declare  a  forfeiture  and  recover  the 
premises  by  proceedings  in  forcible  detainer,  because  of  a  default 
in  the  payment  of  an  instalment  accruing  to  his  grantor  in  which 
he  has  no  interest  and  falling  due  before  the  execution  of  his 
conveyance. 

Appeal  from  the  district  court  for  Merrick  comity: 
Conrad  Hollenbeck,  Judge.    Reversed. 

Patterson  &  Pattersoyi,  for  appellant. 

Martin  d  Ayres,  contra. 

Ames,  0. 

William  Lawson  was  the  owner  of  a  tract  of  farm  land 
lying  in  Merrick  county,  in  this  state,  which  was  subject 
to  a  lease  to  the  defendant,  Clarence  E.  Lawson,  for  a 
term  of  ten  years  beginning  May  16,  1903,  for  an  annual 
rcmtal  of  one-third  of  the  grain  raised  thereon.  On  De- 
cember 18,  1905,  William  Lawson  conveyed  the  premises 
I'j  the  plaintiff,  Moulton,  by  a  warranty  deed  containing 
the  following  clause:  "This  deed  is  made  subject  to  a 
lease  to  Clarence  E.  Lawson,  but  with  the  understanding 
that  the  said  C.  F.  Moulton  succeeds  to  my  rights  under 
the  terms  of  the  lease."  It  is  not  disputed  that  the  grantor 
reserved  or  retained  the  right  to  the  rent  for  the  year 
1905,  which  the  tenant  refused  or  neglected  to  pay,  and 
for  which  the  former  recovered  a  judgment  which  remains 
unsatisfied.  On  the  14th  day  of  February,  1906,  before 
any  rents  subsequently  accrued  under  the  lease,  Sfoulton 
began  this  action  against  the  tenant,  Clarence  E.  Lawson, 
in  forcible  detainer  to  recover  the  premises  for  an  al- 
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leged  forfeiture  of  the  remainder  of  the  term  for  nonpay- 
ment of  rent  for  the  preceding  year.  There  is  no  dispute 
about  the  facts,  and  only  one  question  in  the  case,  namely, 
whether  Moulton,  the  grantee,  can  declare  and  enforce  a 
forfeiture  for  a  default  in  payment  of  rent  which  accrued 
to  his  grantor  in  the  preceding  year,  in  which  instalment 
he  has  no  interest,  and  from  which  default  he  has  suffered 
no  injury.  From  a  judgment  for  the  plaintiff  the  de- 
fendant appealed. 

Without  doubt,  the  case  falls  within  the  letter  of  the 
first  clause  of  section  1020  of  the  code,  which  is  as  fol- 
lows:  "Proceedings  under  this  article  may  be  had  in  all 
cases  against  tenants  holding  over  their  terms,  and  a 
tenant  shall  he  deemed  to  he  holding  over  his  term  when- 
ever he  has  failed,  neglected,  or  refused  to  pay  the  rent 
or  any  part  thereof  when  the  same  became  due,"    But  is 
it  within  the  spirit  of  the  statutes?    Neither  party  cites 
authority  exactly  in  point,  and  we  do  not  know  that  there 
is  any;  but  it  appears  to  us  that  the  section,  so  far  as  it 
applies  to  cases  of  nonpayment  of  rent,  is  one  of  penalties 
and  forfeitures,  and  to  be  strictly  construed,  and  we  take 
it  that  the  general  rule  is  that  a  forfeiture  cannot  be  de- 
clared for  a  breach  of  duty,  except  by  the  person  to  whom 
the  obligation  is  due,  and  who  may,  if  he  pleases,  waive 
his  right.    In  other  words,  the  nonpayment  of  an  instal- 
ment of  rent  does  not  of  itself  avoid  the  lease,  so  as  to 
convert  the  lessee  into  a  mere  tenant  at  will  or  by  suffer- 
ance; but,  if  a  forfeiture  is  not  declared  by  the  lessor,  the 
instrument  remains  in  force  and  continues  to  measure  the 
rights  and  liabilities  of  the  parties. 

Relative  to  a  somewhat  similar  question  the  supreme 
court  of  Maine  used  the  following  language  in  Small  v, 
Clark,  97  Me.  314:  "The  inquiry  suggests  itself  in  this 
connection,  whether  the  legislature  did  not  intend  to  give 
the  word  ^forfeited'  and  the  phrase  ^make  void^  the  same 
meaning  and  effect  which  the  common  law  gives  to  sim- 
ilar expressions  in  leases.  We  think  such  was  the  intent. 
49 
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^The  modern  decisions/  says  Mr.  Taylor  in  his  work  on 
Landlord  and  Tenant,  sec.  492,  ^establish  that  the  effect 
of  a  condition,  making  a  lease  void  ui)on  a  certain  event, 
is  to  make  it  void  at  the  option  of  the  lessor  only,  in  cases 
where  the  condition  is  intended  for  his  benefit,  and  he 
actually  avails  himself  of  his  privilege.'  The  editor  of 
the  Am.  &  Eng.  Ency.  of  Law  lays  down  the  doctrine, 
book  18,  p.  380,  2d  ed.,  which  seems  to  be  supported  by 
the  authorities  cited,  that  the  construction  of  provisions 
for  forfeiture  of  a  lease  for  nonperformance  by  the  lessee, 
of  conditions,  is  that  the  lease  is  voidable  only  at  the  elec- 
tion of  the  lessor,  and  is  not  rendered  absolutely  void 
though  it  provides  that  it  shall  be  null  and  void  in  case 
of  such  breach.  And  this  rule  applies  to  leases  by  the 
crown,  and  when  the  provision  is  by  statute,  p.  381." 

The  lease  therefore  was  valid  and  the  term  subsisting 
at  the  time  of  the  conveyance  of  the  fee  and  at  the  time 
that  this  proceeding  was  begun,  although  the  defendant 
had  incurred  a  forfeiture  to  the  plaintiff's  grantor.  But 
there  is  no  evidence  that  the  latter  intended  to  insist  upon 
the  forfeiture,  and  the  fact  that  he  conveyed  the  premises 
by  a  deed  reciting  the  lease  and  treating  the  term  created 
thereby  as  still  existing  may  be  regarded  as  at  least  an 
implied  expression  of  his  intention  to  waive,  of  which,  of 
course,  the  plaintiff  had  notice. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  far- 
ther proceedings. 

JAOKSON  and  Oalkins,  CO.,  concur* 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Bbversbd. 
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Pbtbb  Hemple  bt  al.,  appellees,  v.  City  op  Hastings, 

appellant. 

Filed  Jxtlt  12,  1907.    No.  14,858. 

1.  Cities:  Additions.    The  subdivision  into  lots  of  property  contiguous 

to  but  outside  the  corporate  limits  of  a  city,  and  the  filing  of  a 
plat  of  such  subdivision  by  the  owner  thereof,  does  not  have  the 
effect  of  changing  the  boundaries  of  the  city  so  as  to  include 
therein  such  property. 

2.  :  .    Where  proceedings  are  had  to  Incorporate  a  city, 

or  to  add  to  the  territory  of  one  already  existing,  if  the  body 
exercising  the  power  to  establish  or  attach  the  territory  pos- 
sesses jurisdiction,  its  action  cannot  be  collaterally  attacked;  but 
this  rule  does  not  apply  where  there  is  no  attempt  to  exercise 
such  Jurisdiction  except  the  act  of  the  county  clerk  in  extending 
upon  the  tax  list  city  taxes  against  property  outside  the  city 
limits. 

3. :    Taxation:    Iixboal  Levy:    Injunction.     The  levy  of  city 

taxes  upon  property  outside  its  boundaries  is  without  authority, 
and  such  taxes  are  illegal  and  void  as  to  such  property,  and  their 
collection  may  be  restrained  by  injunction. 

APPEAL  from  the  district  court  for  Adams  county :  Ed 
L.  Adams,  Judge.    Affirmed. 

W.  F.  Button^  for  appellant. 

jB.  a.  Batty y  F.  P.  Olmstead  and  John  Snider ^  contra. 

Calkins,  0. 

In  1887  one  Bostwick,  being  the  owner  of  a  tract  of  land 
contiguous  to,  but  not  within,  the  corporate  limits  of  the 
city  of  Hastings,  subdivided  the  same  into  blocks  and 
lots,  and,  having  made  a  plat  thereof  as  provided  by 
statute,  caused  the  same  to  be  recorded  in  the  office  of  the 
register  of  deeds  of  Adams  county.  In  this  plat  and  the 
certificate  attached,  the  subdivision  was  called  "Bostr 
wick's  Second  Addition  to  Hastings."  No  ordinance  was 
passed  by  the  city,  nor  was  any  proceeding  had  or  taken. 
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by  which  the  property  in  question  was  included  or  at- 
tempted to  be  included  within  the  corporate  bounds  of 
the  city,  but  city  taxes  were  levied  against  the  same  fur 
the  years  1888,  1889,  1890,  1891.  In  1891  the  then  own- 
ers vacated  the  plat  under  the  provisions  of  the  statute, 
and  no  city  taxes  were  levied  against  tlie  same  until  the 
year  1904,  in  which  year,  as  well  as  in  1905,  the  county 
clerk  extended  upon  the  tax  list  city  taxes  levied  by  the 
city  of  Hastings  as  against  these  lands.  The  plaintiffs 
having  become  the  owners  of  the  land  at  this  time 
brought  an  action  in  the  district  court  to  declare  such 
taxes  void  and  to  restrain  their  collection.  This  action 
resulted  in  a  decree  for  the  plaintiffs,  from  which  the  de- 
fendant, the  city  of  Hastings,  appeals. 

1.  The  filing  of  a  plat  by  the  owner  of  property  con- 
tiguous to,  but  outside,  the  corporate  limits  of  a  city  does 
not  have  the  effect  of  changing  the  boundaries  of  the  city 
so  as  to  include  such  property.  The  power  to  establish 
and  change  boundaries  of  a  uuniicipal  corporation  is  a 
legislative  one,  and  must  be  exercised  either  directly  or 
in  the  method  prescribed  in  the  constituent  act  or  other 
statute  upon  the  subject.  1  Dillon,  Municipal  Corpora- 
tions (4th  ed.),  sec.  124;  City  of  Hastings  v.  Hansen,  44 
Neb.  704.  It  has  sometimes  been  provided  that  the  sub- 
division of  property  into  city  lots  should  be  the  tost 
whether  it  is  rural  or  urban  in  its  character,  and  that  the 
circumstance  of  such  subdivision  should  be  one  of  the 
jurisdictional  facts  upon  which  to  found  proceedings  to 
extend  the  boundaries  so  as  to  include  within  the  cor- 
porate limits  of  the  city  such  property;  but  it  has  no- 
where been  provided  that  the  filing  of  such  a  plat  should 
of  itself  have  that  effect. 

2.  It  is  contendi^d  by  the  defendant  that  the  question 
whether  this  land  was  within  or  without  the  city  limits 
cannot  be  determined  in  a  suit  to  declare  the  taxes  in- 
valid. It  is  said  that  to  so  proceed  is  to  attack  collater- 
ally the  validity  of  the  organization ;  and  we  are  cited  to 
the  cases  of  South  Platte  Land  Co,  v.  Buffalo  County, 
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15  Neb.  605,  and  McCJay  v.  City  of  Lincoln,  32  Neb.  412, 
to  sustain  this  proposition.  In  the  former  case  the  town 
of  Kearney  was  incorporated  under  the  act  of  1866,  which 
provided  that,  if  a  majority  of  the  taxable  inhabitants  of 
any  town  should  present  a  petition  to  the  county  com- 
missioners designating  the  name  they  wished  to  assume, 
etc.,  such  commissioners,  upon  being  satisfied  that  a  ma- 
jority of  the  taxable  inhabitants  had  signed  such  petition, 
might  declare  the  town  incorporated.  The  boundaries, 
as  stated  in  the  petition  and  the  order  of  the  county  com- 
missioners, included  a  large  amount  of  agricultural  land. 
The  owners  of  this  land,  some  12  years  after  the  incorpo- 
ration, brought  an  injunction  suit  to  restrain  the  collec- 
tion of  taxes,  on  the  ground  that  the  land,  being  purely 
agricultural  land,  could  not  be  included  within  the  bound- 
aries of  the  corporation  nor  subject  to  municipal  taxa- 
tion. The  court  held  that  the  petition  for  incorporation 
gave  the  commissioners  jurisdiction,  and  that,  there  being 
no  allegation  of  fraud  brought,  their  action  could  not  be 
collaterally  attacked.  This  case  and  the  cases  following 
it  establish  no  more  than  that,  where  there  are  proceed- 
ings to  incorporate  a  city  or  to  add  to  the  territory  of  one 
already  existing,  if  the  body  exercising  the  power  to  es- 
tablish or  to  attach  territory  possesses  jurisdiction  of  the 
subject  matter,  its  action  cannot  be  collaterally  attacked. 
In  cases,  however,  where  the  body  essaying  to  exercise 
this  power  does  so  without  jurisdiction,  its  action  is  void 
and  may  be  collaterally  attacked.  State  v,  Several  Par- 
cels of  Land,  78  Neb.  703;  Forsythe  v.  City  of  Hammond^ 
142  Ind.  505,  30  L.  R.  A.  576.  If  the  city  of  Hastings  had 
instituted  proceedings  to  include  the  land  in  question 
within  its  limits,  and  had  gone  so  far  as  to  acquire  juris- 
diction, the  decision  in  such  case  could  not  be  collaterally 
attacked,  no  matter  how  erroneous  it  might  have  been. 
In  this  case  there  was  no  attempt  to  acquire  or  to  exer- 
cise jurisdiction,  and  the  principle  relied  upon  by  the  de- 
fendant has  no  application  to  the  facts. 
3.  It  is  further  contended  that  a  suit  for  injunction  will 
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not  lie  because  of  the  provision  of  section  1G2  of  the 
revenue  act,  which  is  that  an  injunction  shall  not  be 
granted  to  restrain  the  collection  of  a  tax,  except  such 
tax,  or  the  part  thereof  enjoined,  be  levied  or  assessed  for 
an  ill^al  or  unauthorized  purpose.  Section  144  of  the 
revenue  law  of  1879  contained  the  provision  above  re- 
ferred to,  and  was  frequently  the  subject  of  judicial  con- 
struction. It  was  settled  that,  where  a  tax  is  void,  t.  e., 
where  there  is  no  tax  which  the  plaintiff  is  in  equity 
bound  to  pay,  he  may  invoke  the  aid  of  a  court  of  equity 
to  protect  his  rights  by  injunction,  notwithstanding  such 
provision.  Earl  v.  Diiras,  13  Neb.  234;  Burlington  d  M. 
R.  R.  Go.  V.  Cass  County,  16  Neb.  136;  Touzalin  v.  City  of 
Omaha,  25  Neb.  817;  Bellevue  Improvement  Go.  v.  Vil- 
lage of  Belle mie,  39  Neb.  876.  The  levy  of  a  tax  by  a 
municipal  corporation  upon  property  outside  its  bound- 
aries is  without  authority  and  illegal.  Thatcher  v.  Adams 
County,  19  Neb.  485. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

JAOKSON  and  Ames,  OC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  for^^oing 
opinion,  the  judgment  of  the  district  court  is 

Affiemed. 


Minnie  E.  Bebwbb,  appellant,  v.  William  M.  Brewbb, 

appellee. 

Filed  July  12,  1907.    No.  14,904. 

1.  Hnsband  and  Wife:  Maintenance.  A  wife  may  bring  a  suit  In 
equity  to  secure  support  and  alimony  without  reference  to 
whether  the  action  is  for  divorce  or  not 

2. :   .    Every  wife  is  entitled  to  a  home  corresponding 

with  the  circumstances  and  condition  of  her  husband,  over  which 
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she  shall  be  permitted  to  preside  as  mistress,  and  she  does  not 
forfeit  her  right  to  maintenance  by  refusing  to  live  in  the  home 
with  and  under  the  control  of  the  husband's  mother. 

Appeal  from  the  the  district  court  for  Platte  county : 
Conrad  Hollenbeck,  Judge.     Reversed  with  directions. 

R.  W.  Hohart,  for  appellant. 
J.  J.  Sullivan,  contra. 

Calkins,  O. 

In  November,  1904,  the  defendant,  aged  22  years,  was 
married  to  the  plaintiff,  aged  19.  Before  his  marriage 
the  defendant  had  lived  with  his  mother,  a  widow,  and  a 
minor  brother,  in  a  seven-room  house,  which  had  been 
bought  with  the  proceeds  arising  from  the  sale  of  the 
property  that  constituted  the  family  homestead  at  the 
time  of  the  death  of  the  father.  Some  time  before  the 
marriage  the  defendant's  mother,  being  in  ill  health  and 
anticipating  her  possible  death,  conveyed  the  home  to  de- 
fendant, with  the  understanding  that,  when  the  minor 
son  should  attain  his  majority,  the  defendant  should  pay 
him  |650.  During  the  courtship  the  defendant  informed 
plaintiff  that  he  owned  the  house,  and  it  was  understood 
that  the  plaintiff  and  defendant  should  occupy  the  same, 
and  that  the  defendant's  mother  should  have  a  room 
therein  for  her  own  use.  Shortly  before  the  marriage 
the  defendant  conveyed  the  property  to  his  mother,  for 
the  reason,  as  he  says,  that  he  did  not  want  the  plaintiff's 
mother  to  think  that  she  could  take  charge  of  things.  The 
fact  of  this  conveyance  was  not  divulged  to  the  intended 
wife  before  the  marriage.  After  the  marriage  the  plain- 
tiff and  defendant  went  to  live  at  the  house,  where  they 
all  seem  to  have  dwelt  as  one  family.  About  two  wc^ks 
after  the  marriage  the  plaintiff  discovered,  from  reading 
a  list  of  transfers  of  real  estate  in  a  local  paper,  the  fact 
of  the  conveyance  of  tlie  home  by  the  defendant  to  his 
mother^  and  asked  an  explanation.    From  this  time  on  the 
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relations  between  the  plaintiff  and  her  husband's  mother 
l)ecame  strained,  the  plaintiff  alleging  that  the  mother 
allowed  her  no  voice  in  the  management  of  the  household 
affairs,  and  told  her  she  was  no  housekeeper  and  not  a  fit 
wife  for  her  son,  and  that  on  one  occasion  the  mother 
threw  a  book  at  her,  which  struck  her  in  the  face.  The 
mother  does  not  deny  that  she  took  control  of  the  house, 
but  disputes  the  other  statements,  and  says  there  were 
no  words  between  them,  but  that  plaintiff  became  sulky 
after  learning  of  the  transfer.  The  plaintiff  also  says 
that  she  never  received  a  cent  of  money  from  her  husband, 
which  is  not  denied,  and  which  tends  to  corroborate  her 
statement  that  the  management  of  the  household  was 
given  to  the  mother.  On  the  20th  of  February,  1905,  the 
plaintiff  left  the  house  and  went  to  her  mother.  There  is 
some  dispute  as  to  whether  she  gave  her  reasons  before 
leaving ;  but  in  her  testimony  she  asserts  that  she  has  all 
the  time  been  willing  to  live  with  the  defendant  if  he 
would  provide  her  a  home  where  she  w^ould  not  be  subject 
to  the  control  of  defendant's  mother,  and  that  she  was 
willing  that  the  mother  should  live  in  the  house  with 
them  if  the  plaintiff  could  have  control  of  her  part  of  the 
house.  The  defendant  did  not  offer  to  accede  to  these  con- 
ditions, and  the  plaintiff  in  June,  1905,  brought  this  ac- 
tion for  her  support  and  maintenance.  She  had  become 
pregnant  soon  after  the  marriage,  and  was  confined  at 
her  mother's  house  in  September,  1905,  defendant  refus- 
ing to  contribute  anything  to  the  expenses  of  her  confine- 
ment or  to  the  support  and  care  of  either  the  mother  or 
child.  The  defendant  is  a  carpenter,  and,  while  he  has 
no  property  except  his  interest  in  the  home,  earns  the 
wages  usually  paid  to  workmen  in  his  trade  during  the 
season,  and  is  financially  able  to  support  his  wife  and 
child.  The  court  below  denied  the  plaintiff  any  relief, 
and  she  appeals  from  the  judgment  dismissing  her  peti- 
tion. 

1.  Contrary  to  the  law  in  many  jurisdictions,  it  has 
been  settled  in  this  state  that  the  wife  may  bring  a  suit 
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in  equity  to  secure  support  and  alimony  witliout  refer- 
ence to  whetlier  tlie  action  is  for  divorce  or  not.  Tbis 
doctrine  was  first  announced  in  Earle  v.  Earle^  27  Neb. 
277,  which  was  followed  by  Cochran  v.  Cochran,  42  Neb. 
612.  As  a  husband  is  bound  to  supjmrt  his  wife  and 
child,  the  plaintiff  is  entitled  to  some  relief  in  this  action, 
unless  the  requirements  she  made  as  a  condition  to  her 
return  to  the  house  of  defendant's  mother  were  unreason- 
able. 

2.  The  husband  has  the  right  to  direct  the  affairs  of  his 
own  house  and  to  determine  the  place  of  the  abode  of  tlu* 
family,  and  it  is  in  general  the  duty  of  the  wife  to  sub- 
mit to  such  determination.    The  right  which  the  husband 
exercises  in  these  matters  is  not,  however,  an  entirely  ar- 
bitrary power.    He  must  have  due  regard  for  the  welfare, 
comfort  and  peace  of  mind  of  his  wife.    Dakin  v.  Dalan, 
1  Neb.    (Unof.)   457.     The  cases  cited  by  the  appellant 
establish  the  doctrine  that  a  husband  may  not  require  his 
wife,  against  her  will,  to  reside  in  the  family  of  his  another, 
especially  in  a  subordinate  capacity.     Potoell  v.  Powell, 
29  Vt.  149 ;  Shinn  v.  Shinn,  51  N.  J.  Eq.  78.    Every  wife 
is  entitled   to  a   home   corresponding  with   the  circum- 
stances and  condition  of  her  husband,  over  which  she 
shall  be  permitted  to  preside  as  the  mistress.     The  de- 
fendant in  this  case  has  shown  a  strong  sense  of  filial 
duty.    This  is  commendable,  but  it  must  not  conflict  with 
■he  conjugal  duty  he  owes  to  his  wife.    The  family  is  the 
mit  of  th^  social  organism,  and,  while  the  institution  of 
jew  families  to  some  extent  involves  the  disintegration 
)f  the  older  household,  it  is  absolutely  necessary  to  con- 
inued  social  existence.    When  a  man  marries  and  founds 
I  new  family,  he  assumes  new  duties  and  obligations ;  and, 
when  these  conflict  with  his  former  ties,  they  must  be 
lield  paramount.     The  very  existence  of  the  family  de- 
pends upon  the  enforcement  of  this  principle.     Whatever 
his  filial  obligation  may  be,  a  man  may  not  bring  his 
mother  to  preside  in  his  new  home.    That  place  belongs 
to  the  wife.    Neither  may  he,  without  her  consent,  take 
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her  to  tlio  home  of  the  mother,  there  to  be  under  her  dom- 
ination and  control.  And,  when  the  wife  objects  to  this, 
she  does  not  thereby  forfeit  her  right  to  support  and 
maintenance. 

We  therefore  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  to  the  district  court,  with  direi'- 
tions  to  award  a  suitable  sum  for  the  maintenance  of  the 
plaintiff  and  her  child. 

Jackson  and  Ames,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  the  cause  remand<Ml 
to  the  district  court,  with  directions  to  award  a  suitable 
sum  for  the  maintenance  of  the  plaintiff  and  her  child 

Reversed. 


Platte  Valley  Milling  Company,  appellant,  v.  Lars  J. 
Malmsten,  County  Treasurer,  et  al.,  appellees,* 

PnjED  July  12,  1907.    No.  14,908. 

L  Taxation:  Lien.  The  filing  with  the  treasurer  of  a  tax  list  without 
the  warrant  required  by  section  83  of  the  revenue  law  of  18T9 
(laws  1879,  p.  306)  does  not  create  a  lien  upon  the  personal  prop- 
erty of  the  person  assessed  under  the  provisions  of  section  139  of 
the  same  act  The  words  "tax  books"  in  the  latter  section  held 
to  mean  the  tax  list  with  warrant  attached. 

2. :  :  Chattel  Mobtgage.    The  lien  of  a  chattel  mortgage 

tSLkem  before  the  tax  books  were  delivered  to  the  treasurer  is 
superior  to  the  Hen  for  taxes  for  that  year,  created  by  such 
delivery,  under  the  provisions  of  section  139  of  the  revenue  law 
of  1879  (laws  1879,  p.  832),  but  inferior  to  the  lien  for  subse- 
quent years.  WooUey  v.  Ohamherlain  Banking  House,  70  Neb. 
194,  followed. 

3.  Equity:  Offer  m  Petition.  An  offer  to  do  equity  is  only  required 
to  be  made  in  the  petition  in  those  cases  where  an  equitable  duty 
or  obligation  rests  upon  the  plaintiff,  and  wliere  such  duty  or 
obligation  could  not  be  enforced  by  the  court  except  for  such  offer. 

^Rehearing  allowed.    See  opinion,  p.  735^  post.    Second  rehearing 
denied.    See  opinion,  p.  741,  post. 
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Appeal  from  the  district  court  for  Dawson  county: 
Bruno  O.  Hostbtleb,  Judge.    Reversed  with  directions. 

E.  A.  Cook  and  Q.  TF.  FoiD^  for  appellant. 

J.  jff.  Linderman  and  T.  L.  Warrington,  contra. 

Calkins,  O. 

In  1892  the  Star  Mills  &  Grain  Company  owned  a  flour- 
ing mill  and  machinery  located  upon  the  right  of  way  of 
the  Union  Pacific  railroad  in  Dawson  county.  Taxes 
were  assessed  against  this  company  and  entered  upon  the 
tax  lists  for  the  years  1892,  1893,  1894.  These  lists  were 
within  the  proper  time  delivered  to  the  county  treasurer, 
but  the  county  clerk  failed  to  attach  the  warrant  required 
by  section  83,  ch.  77,  Comp.  St.  which  was  then  in  force. 
Taxes  were  levied  against  this  company  for  the  years 
1898, 1899,  1900,  and  1901,  and  the  tax  lists  delivered  to 
the  county  treasurer  on  the  1st  day  of  October  in  each  of 
these  years.     The  county  clerk  attached  the  warrant  to 

these  lists  shortly  after  the  delivery  to  the  treasurer,  and 
during  the  month  of  October  in  each  year,  except  1900, 

in  which  year  the  warrant  was  not  attached  until  Novem- 
ber 24.  On  the  1st  day  of  May,  1897,  the  said  Star  Mills 
&  Grain  Company  executed  a  chattel  mortgage  upon  the 
mill  and  machinery,  which  was  renewed  by  another  chat 
tel  mortgage  executed  on  the  1st  of  May,  1898.  The  latter 
mortgage  was  foreclosed  by  action  in  the  district  court, 
and  the  premises  were,  in  pursuance  of  the  order  made  by 
said  court  in  said  proceedings,  on  the  6th  day  of  Decem- 
ber, 1901,  conveyed  by  the  sh'eriflP  to  the  mortgagees,  who 
afterwards  sold  the  same  to  the  plaintiff.  In  May,  1906, 
the  county  clerk  attached  warrants  to  each  of  the  tax 
lists  for  the  years  1892,  1893,  1894.  None  of  said  taxes 
being  paid,  the  treasurer  then  issued  a  distress  warrant 
to  the  sheriff  as  special  collector,  commanding  him  to  col- 
lect from  the  Star  Mills  &  Grain  Company,  by  distress 
and  sale  of  its  goods  and  chattels,  the  entire  amount  of 
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the  taxes  of  1892,  1893,  1894,  1898,  1899,  1900,  1901. 
Under  this  warrant  the  sheriff  threatened  to  seize  the  mill 
and  machinery,  which  had  been  conveyed  to  the  plaintifif ; 
and  the  plaintiff  brought  tliis  action  to  restrain  the  treas- 
urer and  the  sheriff  as  such  special  collector  from  levying 
upon  the  said  mill  and  machinery  for  the  collection  of 
said  taxes.  The  district  court  found  for  the  plaintiff  as 
to  the  taxes  of  1898,  and  against  the  plaintiff  as  to  the 
taxes  of  each  and  all  of  the  other  years,  and  fi'om  a  ver- 
dict rendered  upon  this  finding  the  plaintiff  appeals. 

1.  The  revenue  law  in  force  prior  to  September  1,  1903. 
provided  that  the  tax  list  should  be  completed  and  de- 
livered to  the  county  treasurer  on  or  before  the  1st  day  of 
October  annually,  and  that  before  its  delivery  the  county 
(tlerk  should  attnch  thereto  a  warrant  under  the  seal  of 
he  county,  which  warrant  should  be  signed  by  the  clexk, 
,nd  should  in  general  terms  command  the  said  treasurer 
to  collect  the  taxes  therein  mentioned  according  to  law; 
but  that  no  informality  or  delay  in  delivering  the  same 
after  the  time  specified  should  affect  the  validity  of  any 
axes  or  sales  or  proceedings  for  the  collection  of  taxes. 
( 'omp.  St.  1881,  ch.  77,  art.  I,  sec.  83.  The  same  statute 
l)rovided  that  the  taxes  asst^«?sod  upon  personal  property 
should  be  a  lien  upon  the  personal  property  of  the  person 
assessed  from  and  after  the  time  the  t^^x  books  were  re- 
( eived  by  the  collector.  Section  139.  The  power  of  the 
treasurer  to  collect  personal  taxes  without  the  Tvarrant 
of  the  countv  clerk  attached  to  the  list  has  been  denied 
by  this  court.  Rn/nolds  i\  Fisher,  43  Neb.  172;  Grant  t\ 
Bartholomew^  57  Neb.  673.  In  the  former  case  the  court, 
referring  to  section  83,  say:  "The  warrant  provided  for 
in  this  section  is  the  treasurer's  authority  for  enforcing 
the  collection  of  any  and  each  particular  tax  of  the  list 
to  which  it  is  attached  when  it  becomes  necessary  to  re- 
sort to  any  of  the  proceedings  provided  by  law.  To  collect 
the  tax,  then,  the  warrant  must  be  in  the  hands  of  the 
collector,  and,  in  this  st^te,  attached  to  the  tax  list,  as 
his  authorization  to  institute  such  proceedings.    If  he  pro- 
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ceeds  without  it,  he  becomes  a  trespasser.  An  officer  of 
the  law  who  makes  a  levy  must  be  empowered  to  do  so  by 
the  proper  writ  in  his  possession.  So  with  the  treasurer. 
The  warrant  rec^uired  by  the  law  to  be  attached  to  the  tax 
list  is  the  source  of  the  right  to  use  the  means  of  collec- 
tion provided  by  the  statute."  The  law  requires  the  list 
of  the  taxes  to  be  made,  and,  when  the  warrant  of  thi* 
county  clerk  under  the  seal  of  the  county  is  attached 
thereto,  that  the  completed  document  be  filed  with  the 
county  treasurer.  This  constitutes  the  tax  books  men- 
tioned in  section  139.  It  was  not  contemplated  that  the 
list  should  be  filed  with  the  treasurer  until  the  warrant 
was  attached.  On  the  contrary,  the  statute  expressly 
provides  that  the  warrant  must  be  attached  before  the  de- 
livery. The  list  unsigned  and  unauthenticated  could  not 
have  any  legal  or  binding  force.  Such  is  the  universal 
rule  with  reference  to  documents  issued  by  one  public 
officer  and  filed  in  the  office  of  another.  A  familiar  illus- 
tration is  the  rule  frequently  announced  by  this  court  that 
an  unsigned  and  unauthenticated  transcript  gives  it  no 
jurisdiction,  and  that  the  filing  of  an  unauthenticatini  bill 
of  exceptions  has  no  effect.  The  principle  is  the  same, 
and  we  are  of  the  opinion  that  the  filing  of  the  list  with- 
out the  warrant  attached  did  not  create  a  lien  upon  th(* 
personal  property  of  the  Star  Mills  &  Grain  Company. 
The  defendant  argues  that  the  filing  of  the  warrant  vnth 
the  treasurer  in  May,  1906,  validated  this  tax;  but  this 
argument  is  based  upon  the  assumption  that  the  lien  al- 
ready existed,  and  it  must  necessarily  fall  with  the  nega- 
tion of  that  assumption. 

2.  This  brings  us  to  the  taxes  of  1898,  1899, 1900,  1901 . 
As  we  have  seen,  the  court  below  enjoined  the  collection 
of  the  taxes  of  1898,  and  refused  to  restrain  the  collection 
of  those  levied  for  the  other  years  above  mentioned.  This 
was  done  upon  the  authority  of  the  case  of  WooUey  v. 
Chamberlain  Banking  House,  70  Neb.  194,  where  it  was 
held  that  a  chattel  mortgage  taken  upon  property  before 
the  tax  books  for  the  year  in  which  the  mortgage  is  given 
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are  delivered  to  the  treasurer  is  superior  to  the  lien  of  the 
taxes  of  that  year.  That  case  is  in  point,  and  we  are  satis- 
fied with  the  rule  there  adopted  for  the  reasons  set  forth 
in  the  opinion  in  that  case. 

3.  The  defendant  interposes  an  objection  to  the  suflS- 
ciency  of  the  petition,  on  the  ground  that  the  plaintiflp 
does  not  offer  to  pay  the  taxe&  which  were  a  lien  upon 
the  property  in  question.  It  is  a  familiar  maxim  of  equity 
that  he  who  seeks  (equity  must  do  equity,  and  in  some 
cases  it  is  held  that  the  offer  to  do  equity  must  be  con- 
tained in  the  bill;  but  in  most  instances  this  principle  is 
satisfied  by  the  court's  making,  in  its  decree,  the  relief 
awarded  the  plaintiff  conditioned  upon  his  performance 
of  such  equitable  obligations  as  may  be  imposed  upon 
him.  The  rule  seems  to  be  that  the  offer  to  do  equity 
must  be  made  in  the  petition  in  those  cases  where  the 
court  could  not  otherwise  enforce  the  obligation:  but,  if 
the  right  of  the  defendant  does  not  depend  upon  any 
offers  or  concessions  which  the  plaintiff  makes  in  his  bill, 
it  is  then  unnecessary.  Barnard  v,  Gii^hman,  35  111.  451. 
In  this  case  the  taxes  were  not  levied  against  the  plaintiff, 
and  the  plaintiff  was  under  no  obligation  to  pay  them. 
It  might  be  compelled  to  pay  such  as  were  a  lien  to  save 
its  property  from  sale,  but  this  liability  was  a  purely  legal 
and  not  an  equitable  one.  The  plaintiff  contested,  not  the 
taxes,  but  the  right  of  the  county  to  satisfy  the  same  out 
of  his  property,  and  it  follows  from  the  conclusions  here 
inbefore  stated  that  a  part  of  these  taxes  were  a  lien  upon 
property  which  the  plaintiff  had  acipiired.  The  plaintiff 
might  have  entitled  itself  to  costs  an<l  to  a  suspension  of 
the  interest  by  a  proper  tender  of  tlu*  amount  of  the  taxes 
which  were  an  actual  lien  upon  its  property  before  the 
commencement  of  the  suit;  but  it  was  not  necessary  for 
it  to  do  so  in  order  to  prevent  the  sale  of  its  property  for 
taxes  which  were  not  a  lien  upon  ii.  The  right  of  the  de- 
fendant to  have  the  taxes  which  constituted  a  lien  upon 
the  plaintiff's  property  paid  can  •  satisfied,  and  the 
maxim  of  equity  above  quoto*!  enforced,  by  making  the 
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relief  granted  the  plaintiff  conditioned  upon  the  pay- 
ment, within  a  time  to  be  fixed  by  the  court,  of  the  taxes 
which  are  found  to  be  a  lien  upon  the  said  property. 

We  therefore  recommend  that  the  judgment  be  reversed 
as  to  the  taxes  of  1892,  1893,  1894,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

Jackson  and  Ames,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  as 
to  the  taxes  of  1892,  1893,  1894,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  said  opinion. 

Reversed. 

m 

m 

The  following  opinion  on  rehearing  was  filed  June  4, 
1908,  Former  judgment  of  reversal  as  modified  adhered 
to: 

jL  Taxation:  Seizubb  of  Pebsoi7AI.T7.  The  tax  list  In  the  hands  of  the 
county  treasurer  will  authorize  him  to  receive  and  collect  the 
taxes  described  therein;  but  to  Invest  him  with  jurisdiction  to 
seize  personal  property  for  the  satisfaction  or  enforcement  of  a 
tax  Hem  thereon,  the  clerk's  warrant  provided  for  by  statute 
must  be  attached  to  such  list. 

2.  — — :  .    Until  such  a  warrant  is  attached  to  the  tax  list 

there  exists  no  enforceable  lien  for  the  payment  of  the  taxes 
against  the  personal  property  of  a  tax  debtor. 

3. :  Liens:  Priorities.    A  purchaser  of  personal  property  under 

mortgage  sale,  before  the  tax  lien  has  attached,  takes  it  free  of 
all  claims  for  the  taxes. 

Barnes,  O.  J. 

This  case  is  before  us  on  a  rehearing.  Our  former 
opinion  will  be  found,  ante^  p.  730,  where  the  facts  ap- 
pear so  fully  that  no  additional  statement  is  required. 

It  was  urged  by  the  defendants  in  support  of  the  mo- 
tion for  a  rehearing,  and  is  now  contended,  that  so  much 
of  our  former  opinion  as  holds  that  the  delivei*7  of  the 
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tax  books  to  the  county  treasurer,  without  the  clerk-s 
warrant  attached  directing  him  to  collect  the  taxes  do- 
scribed  therein,  did  not  create  a  lien  upon  the  personal 
property  of  the  tax  debtor ;  that  the  tax  books  mentioned 
in  section  83  of  the  revenue  law  of  1879  (laws  1879,  p. 
306),  now  superseded  by  section  11040,  Ann.  St.  1907, 
are  not  the  tax  books,  within  the  meaning  of  that  sec-tion, 
without  the  clerk's  warrant  attached  thereto;  and  that  so 
much  of  our  judgment  as  restrains  the  defendant  from 
collecting  the  taxes  asst^ssed  against  the  Star  Mills  & 
Grain  Company  for  the  years  1892,  1893  and  1894,  by 
levy  and  sale  of  the  flouring  mill  and  machinery  formerly 
owned  by  that  company,  but  now  owned  by  the  plaintiff, 
should  be  reversed. 

After  again  considering  this  question,  we  are  satisfied 
that  the  conclusion  retched  by  our  former  opinion  is  cor- 
rect. We  believe,  hoAvever,  that  some  of  the  expressions 
contained  therein  should  be  modified.  Bv  section  139  of 
the  revenue  law  of  1879  (laws  1879,  p.  332),  it  was  pro- 
vided :  "The  taxes  assessed  upon  personal  property  shall 
be  a  lien  upon  the  personal  property  of  the  person  as- 
sessed, from  and  after  the  time  the  tax  books  are  received 
by  the  collector,"  and  it  was  said  in  our  former  opinion 
that  the  treasurer  has  no  power  to  collect  personal  taxt-s 
without  the  warrant  of  the  county  clerk  attached  to  the 
tax  list.  It  is  settled  beyond  question  that  the  warrant 
is  the  authority  for  enforcing  the  collection  of  any  and 
each  particular  tax  of  the  list  to  which  it  is  attached, 
when  it  becomes  necessary  to  resort  to  anj  of  the  pro- 
ceedings provided  by  law  for  that  purpose.  This,  how- 
ever, does  not  alTect  the  right  of  the  treasurer,  when  the 
tax  list  is  in  his  hands,  to  receive  and  collect  personal 
taxes  without  distress  and  sale;  but,  in  order  to  authorize 
him  to  enforce  collection  by  such  proceedings,  the  clerk's 
warrant  must  be  attached  to  the  tax  list  as  his  authority 
therefor.  It  has  been  held  by  a  majority  of  the  courts, 
and  we  think  correctly  so,  that  the  levy  of  the  tax,  the 
making  of  the  tax  list,  and  the  placing  of  the  same  in  the 


vr 
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hands  of  the  county  treasurer,  creates  what  may  be  term  cm! 
a  general  lien  for  the  payment  of  the  taxes  described 
therein  upon  all  of  the  personal  property  of  each  tax 
debtor,  that  this  amounts  in  law  to  a  judgment,  and  that 
the  clerk's  warrant,  which  the  statute  provides  shall  be 
attached  to  the  tax  books,  is  in  effect  an  execution.  In 
order,  however,  to  create,  a  specific  lien  upon  any  of  the 
property  owncMl  by  a  tax  debtor,  a  distress  warrant  must 
be  levied  thereon. 

It  is  conceded  in  this  case  that  no  warrant  for  the  col- 
lection of  the  taxes  was  attached  to  the  tax  lists  for  the 
years  1892,  1893  and  1894,  until  some  time  in  the  year 
1906.  So,  while  the  tax  books  and  the  tax  proceedings 
may  have  constituted  what  may  be  called  a  general 'lien 
upon  the  property  of  the  Star  Mills  &  Grain  Company, 
yet  it  was  not  such  a  lien  as  the  tax  collector  could  en- 
force. The  treasurer  could  not  at  any  time  after  the  taxes 
in  question  were  assessed  and  levied,  and  before  the  prop- 
erty of  the  Star  Mills  &  Grain  Company  was  sold  to  the 
plaintiff,  have  levied  upon  any  of  the  property  of  the  tax 
debtor,  and  thereby  have  rendered  the  lien  specific.  This 
being  the  case,  a  hona  fide  purchaser,  which  the  plaintiff 
is  conceded  to  be,  of  any  of  the  property  of  the  tax  debtor 
would  take  the  same  discharged  of  any  lien  for  the  taxes 
of  those  years. 

It  is  fundamental  that  taxes  are  not  a  lien  either 
upon  real  or  personal  property  unless  made  so  by  statute. 
The  section  of  our  former  statute  which  created  a  lien  for 
personal  taxes  was  taken  from,  and  is  a  literal  copy  of, 
the  revenue  law  of  the  state  of  Illinois  on  that  subject. 
It  was  said  by  the  supreme  court  of  that  state  in  Gaar, 
Scott  &  Co.  V.  Burd,  92  111.  315 :  "The  mere  assessment 
of  taxes  in  respect  of  personal  property  will  not  create  a 
lien  upon  such  property.  The  warrant  for  the  collection 
of  such  taxes  will,  however,  become  a  lien  upon  the  per- 
sonal property  of  the  person  assessed,  from  the  time  it 
comes  to  the  officer's  hands.  But,  if  the  party  assessed 
50 


738  NEBRASKA  KEPORTS.  [Vol.  79 


Platte  Valley  MllllDg  Co.  r.  Malmsten. 


should  sell  or  mortgage  the  property  before  the  warrant 
comes  to  the  hands  of  the  officer,  the  purchaser  or  mort- 
f^agee  will  be  protected  as  against  any  subsequent  seizure 
and  sale  of  the  property  under  such  warrant  for  the  taxes 
assessed  against  the  vendor  or  mortgagor."  In  Hill  v. 
Figley,  23  111.  418,  in  speaking  of  the  eflfect  of  the  section 
in  question,  the  supreme  court  of  that  state  said :  "It  is 
true  that  the  statute  declares  that  the  assessment  shall 
be  a  lien  from  and  after  the  delivery  of  the  books  to  the 
collector.  A  lien  upon  what?  ♦  ♦  ♦  Not  upon  the 
pix)perty  assessed  for  taxation,  but  upon  his  personal 
property.  The  language  is  manifestly  broad  enough  to 
embrace,  and  we  think  does  embrace,  all  of  the  personal 
property  which  he  owned  at  that  time.  We  have  no  doubt 
that  such  was  the  intention  of  the  legislature  in  adopting 
this  provision.  The  object  the  legislature  had  in  view 
was  to  secure  the  collection  of  the  revenue,  and,  if  the 
construction  were  given  that  the  lien  only  extended  to  the 
specific  articles  assess(»d,  the  object  would  not  be  attained. 
The  assessments  are  made  in  May  and  June,  and  the  col- 
lector's books  do  not  come  into  the  hands  of  the  officer 
before  November,  so  that  with  traders  and  business  men 
of  the  country  all,  or  the  greater  portion,  of  the  property 
assessed  by  them,  in  the  interim,  changes  hands,  and  much 
of  it  is  consumed.  And  with  others,  a  large  portion 
changes  hands,  is  removed,  or  cannot  be  identified.  If  the 
lien  is  to  be  confincxi  to  the  property  assessed,  by  the  same 
rule,  of  construction,  we  must  hold  that  it  attaches  to 
each  article  of  property  to  the  extent  only  of  the  amount 
of  tax  assessed  upon  it.  This  .would  lead  to  great  per- 
plexity and  confusion,  as  each  specific  article  of  property 
is  not,  nor  does  the  law  require  it  to  be,  enumerated,  with 
its  value  annexed.  The  amount  of  the  tax  on  personal 
])rop(*rty  is  given  in  an  aggregate  sum  on  the  collector's 
books,  and  it  would  be  impossible  to  ascertain  the  precise 
amount  for  which  the  books  Avere  a  lien  on  each  article. 
The  legislature  nc^ver  could  have  designed  to  imiwse  such 
difficulties  in  the  collection  of  the  revenue.    ♦    ♦    ♦    We 
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have  no  hesitation  in  believing  that  tlie  h*gislature  in- 
tended to  bind  all  the  personal  property  in  the  hands  of 
the  taxpayer,  from  the  time  the  collector  receives  his  war-  ' 
rant  until  it  is  paid,  precisely  as  an  execution  binds  the 
property  of  the  debtor  on  its  delivery  to  the  officer."     It 
would  therefore  seem  that  the  existence  of  an  enforceable 
lien  against  the  property  of  the  tax  debtor  depends  upon 
the  fact  that  tlie  tax  books  placed  in  the  hands  of  the  col- 
lector have  attached  thereto  the  clerk's  warrant.  In  Ream 
t\  Stone^  102  111.  359,  it  was  said:    "It  will  thus  be  seen 
that  the  warrant  is  an  indispensable  part  of  the  tax  books, 
and  that  it  is  that  which  confers  power  upon  the  collector 
to  levy  and  distrain  for  the  payment  of  the  tax.    And  so, 
in  Hill  V.  Figley^  23  111.  418,  we  said :  'We  have  no  hesita 
tion  in  believing  that  the  legislature  intended  to  bind  all 
the  personal  property  in  the  hands  of  the  taxpayer,  from 
the  time  the  collector  receives  his  warrant  until  it  is  paid, 
precisely  as  an  execution  binds  the  property  of  the  debtor 
on  its  delivery  to  the  officer.'     And  again,  in  Binkert  /;. 
Wahash  R.  Co.,  98  111.  218,  we  said :  'When  the  tax  books 
come  to  the  collector's  hands,  the  personal  taxes  at  once, 
and  not  before,  just  like  an  execution,  become  a  lien  upon 
the  personal  property  which   the  person   assessed  then 
owns,  without  regard  to  what  he  may  have  owned  when 
the  assessment  was  made.'    And  the  same  analogy  requires 
us  to  hold  that,  if  no  levy  shall  be  made  by  the  expiration 
of  the  time  within  which  tjie  collector  is  required  to  make 
return,  the  warrant  is  officially  dead,  and  then  all  liens 
which  mi«:ht  have  been,  but  were  not,  perfected  by  a  levy, 
are  gone.     *     *     *     It  is  here  shown  no  warrants  were* 
annexed  to  the  collector's  books  for  the  years  1873,  1874 
and  1875,  and  so  no  distress  was  nor  could  have  been  made 
for  the  taxes  of  those  years.    ♦    ♦    ♦    Back  taxes  cannot 
be  made  a  lien,  any  more  than  current  taxes,  upon  per- 
sonal property,  until  the  collector's  books,  with  a  warrant 
authorizing  their  collection,  is  placed  in  the  hands  of  th(^ 
collector.    ♦    ♦    ♦    We  held  in  Binlo-t  v.  Wabash  R,  Co., 
supra,  and  in  Gaar,  Scott  £  Co.  v.  Hard,  92  III.  315,  that 
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the  purchaser  of  personal  property,  under  mortgage  sale, 
before  a  lien  for  the  taxes  had  attached,  took  the  property 
free  of  all  claim  for  the  taxes,  and,  inasmuch  as  no  lien 
was  here  perfected  upon  the  property  before  the  purchase 
and  possession  by  complainant,  we  cannot  regard  it  as  of 
consequence  whether  the  mortgage  was,  or  not,  properly 
acknowledged  as  a  chattel  mortgage.  It  was  certainly 
sufficient,  where  possession  was  obtained  by  a  purchaser 
under  it,  as  against  subsequent  claims.*'  In  Woolsey  t*. 
Chamberlain  Banking  Hotise^  70  Neb.  194,  it  was  held  that 
a  lien  of  a  chattel  mortgage  given  after  the  taxes  were 
levied,  but  before  the  tax  books  came  into  the  hands  of 
the  collector,  was  superior  to  the  lien  of  the  taxes  for  that 
year.  In  that  case  the  warrant  was  properly  attached  to 
the  tax  list  when  delivered  to  the  county  treasurer.  In 
Grant  v.  Bartholomew,  57  Neb.  673,  it  was  said:  "The 
[)ersonal  tax  list,  when  delivered  to  the  county  treasurer, 
is  analogous  to  a  judgment,  and  to  enable  the  treasurer  to 
satisfy  the  tax — judgment — by  the  seizure  of  the  personal 
])roperty  of  the  tax  debtor,  it  is  essential  that  the  treasurer 
should  be  armed  with  the  tax  warrant,  which  in  that  case 
is  iiis  execution."  Prom  the  foregoing  authorities  it  seems 
clear  that,  when,  in  the  year  1901,  the  property  of  the  Star 
Mills  &  Grain  Company,  the  tax  debt(w,  was  sold  and  de- 
livered to  the  plaintiff,  there  was  no  enforceable  tax  lien 
(existing  against  it,  for  the  reason  that  no  clerk's  warrant 

>\'as  attached  to  the  tax  lists  then  in  the  hands  of  the 
county  treasurer.  The  plaintiff  therefore  took  the  prop- 
(»rty  in  question  free  and  clear  of  any  lien  for  personal 
taxes  assessed  against  its  former  owner.  It  also  seems 
clear  to  us  that  attaching  the  warrant  to  the  tax  list  in 
(juestion  in  the  year  1906  created  no  lien  against  the  prop- 
erty theretofore  purchascMl  by  the  plaintiff,  and  had  no 
retroactive  effect,  so  far  as  his  rights  are  concerned. 

For  the  foregoing  reasons,   our   former  judgment  as 
herein  modified  is  adhered  to. 


Judgment  aogordingly. 
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The  following  opinion  on  motion  for  second  rehearing 
was  filed  October  8,  1908.    Motion  overruled: 

Barnes,  C.  J. 

Appellant  has  filed  a  motion  for  a  rehearing  in  this  case 
for  the  reason,  among  others,  that  he  is  in  doubt  as  to 
what  disposition  was  made  of  the  taxes  of  1898, 1899, 1900 
and  1901.  We  hardly  think  he  intends  to  seriously  urge 
that  contention,  for,  after  quoting  from  the  opinion  the 
words,  "when  in  the  year  1901  the  property  of  the  Star 
Mills  &  Grain  Company  (the  tax  debtor)  was  sold  and 
delivered  to  the  plaintiff,  there  was  no  enforceable  tax 
lien  existing,"  he  says :  "We  think  this  language  was  not 
intended  to  apply  to  anything  but  the  question  presented 
to  the  judges  on  the  rehearing."  We  do  not  see  how  any 
doubt  could  have  arisen  in  the  mind  of  any  one  about  the 
matter.  In  our  first  opinion  only  so  much  of  the  judgment 
of  the  district  court  as  related  to  the  taxes  of  1892,  1893 
and  1894  was  reversed,  and  as  to  the  taxes  of  the  subse- 
quent years  that  judgment  was  affirmed.  On  the  rehearing 
the  only  question  discussed  or  considered  was  whether  we 
would  adhere  to  our  former  opinion.  The  rehearing  in 
this  case  was  allowed,  and  the  present  opinion  written, 
solely  for  the  purpose  of  correcting  the  statement  that 
"the  treasurer  is  without  power  or  authority  to  collect  or 
receive  taxes  assessed  on  personal  property  when  no  war- 
rant is  attached  to  the  tax  list."  By  the  present  opinion 
this  correction  is  made,  and  in  all  other  things  our  former 
judgment  is  adhered  to.  Again,  the  w^ords  "unenforceable 
lien,"  found  in  our  opinion,  have  been  made  the  subject  of 
some  criticism.  This  does  not  merit  our  serious  considera- 
tion, for  we  find  warrant  for  the  expression  in  the  de- 
cisions of  the  courts  of  Arkansas,  California,  Michigan, 
Missouri  and  North  Carolina. 

Finally,  the  effect  of  the  present  opinion,  in  so  far  as  it 
affects  the  taxes  of  1898,  is  to  approve  of  Woolsey  v.  Cham- 
herlain  Banking  Hovse^  70  Neb.  194,  and,  also,  to  adhere  to 
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the  rule  that  the  treasurer  may  sell  real  estate  for  the 
taxes  delinquent  thereon,  notwithstanding  the  fact  that  no 
warrant  is  attached  to  the  tax  list  See  Grant  v.  Bar- 
tholomew, 57  Neb.  673.  We  thus  harmonize  our  earlier 
decisions,  and  adhere  to  ithe  rule  that,  where  no  ch'rk's 
warrant  is  attached  to  the  tax  list,  the  treasurer  is  with- 
out power  to  collect  personal  taxes  by  distress  and  sale; 
and,  while  he  may  receive  voluntary  payment  of  such 
taxes,  still,  until  t?io  tax  warrant  provided  for  by  our 
former  statute  is  attached  to  the  tax  list,  there  exists  no 
enforceable  lien  against  the  property  of  the  tax  debtor. 
The  motion  for  a  rehearing  is  therefore 

Overruled. 


Katherine  Rihner  bt  al.,  appellants,  v.  Peter  B. 

Jacobs  et  al.,  appellees. 

Piled  July  12,  1907.    No.  14,911. 

1.  Cancelation  of  Instruments:   Pleadiitg.    In  a  petition  to  cancel  m 

conveyance  of  real  property  alleged  to  have  been  obtained  by  false 
and  fraudulent  representations,  an  allegation  that  the  plaintiff, 
in  reliance  upon  siich  representations,  parted  with  the  title  to 
the  land  is  a  sufficient  plea  that  he  was  damaged  by  the  fraud. 

2.  Evidence  examined,  and  found  sufficient  to  sustain  finding  of  tho 

district  court 

3.  Deeds:  Construction.    Where  a  deed  given  in  January  recites  that 

it  was  made  in  lieu  of  one  for  the  same  property  executed  in  the 
preceding  October,  and  there  Is  neither  evidence  nor  allegation 
of  any  new  consideration  or  change  of  circumstances  between 
the  parties  during  the  interval,  the  two  deeds  are  to  be  considered 
as  a  part  of  the  same  transaction. 

4.  Equitable  Estoppel:  Tbust  Relations.     In  the  application  of  the 

doctrine  of  equitable  estoppel  to  a  transaction  where  the  true 
owner  of  property  permits  another  to  hold  the  legal  title  in  tmst 
for  him,  and  credit  is  given  the  trustee  personally  upon  the 
faith  of  such  apparent  ownership,  cases,  where  the  trust  relation 
is  between  relatives  and  arises  out  of  contract,  distinguished 
from  those  where  the  trust  arises  ex  maJeficio  and  the  relation 
Is  between  strangers. 
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5-  *  .     Where  a  conveyance  of  real  property  Is  obtained 

from  the  owner  by  fraud,  atid  a  general  creditor  of  the  fraudu- 
lent grantee  asserts  that  he  gave  credit  upon  faith  In  such 
apparent  ownership,  and  claims  that  the  owner  should  be  es- 
topped to  deny  the  title  of  the  fraudulent  grantee,  such  estoppel 
will  be  denied  where  the  reliance  upon  such  apparent  ownership 
is  not  clearly  established,  and  the  creditor  appears  to  have  been 
as  negligent  In  extending  credit  as  was  the  owner  in  the  original 
transaction. 

Appeal  from  the  district  court  for  Sarpy  county: 
George  A.  Day,  Judge.  Affirmed  in  part:  Petition  of  in- 
tervention  dismissed. 

Charles  Battelle  and  J.  J.  Hess,  for  appellants. 
Byron  G.  Burhank  and  Will  H.  Thompson,  contra. 

Calkins,  0. 

In  October,  1904,  one  Samuel  Rihner  of  Pottawattamie 
county,  Iowa,  conveyed  to  one  Peter  B.  Jacobs,  of  the 
same  place,  a  farm  of  312  acres  situate  in  Sarpy  county  in 
this  state,  subject  to  a  mortgage  of  fll,500.  The  con- 
sideration was  $31,200,  and  Jacobs  paid  in  cash  f  100, 
and  gave  his  notes,  secured  by  196  shares  of  the  capital 
stock  of  the  Northwestern  Trust  Company  of  Guthrie, 
Oklahoma,  of  the  par  value  of  f  100  a  share,  for  the  re- 
mainder of  $19,600.  The  deed  given  by  Rihner  was  re- 
corded January  5,  1905,  and  another  deed  for  the  same 
property  was  executed  by  and  to  the  same  parties  on 
January  21,  1905,  which  latter  deed  was  recorded  Feb- 
ruary 2,  1905.  The  deed  last  mentioned  is  said  to  have 
been  given  to  more  fully  describe  the  property  intended 
to  be  conveyed,  and  contains  the  statement :  "This  deed 
is  made  in  lieu  of  the  deed  made  and  signed  by  Samuel 
Rihner,  Sr.,  and  Katherina  Rihner,  his  wife,  on  the  17th 
day  of  October,  1904,  the  signers  of  this  deed  being  both 
the  same  persons.'^  On  the  17th  day  of  March,  1905, 
Rihner,  becoming  suspicious  that  the  stock  of  the  North- 
western Trust  Company  given  hiyn  as  security  was  of 
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little  value^  charged  Jacobs  with  fraud  in  obtaining  the 
deed.  Jacobs  had  paid  oil  the  mortgages  existing  on  the 
land  at  the  time  he  received  the  deed,  and  had  executeil 
new  ones  for  a  larger  amount  by  from  $3,100  to  |3,300. 
Itlhner's  attorney  demanded  tliat  he  make  a  mortgage  on 
the  312  acres  in  Sarpy  county  for  the  f  19,600,  and  include 
in  that  mortgage  additional  land  to  equal  the  difference 
between  the  old  mortgages  he  had  paid  off  and  the  new 
ones  he  had  executed  upon  the  land.  Mr.  Jacobs  pro- 
fessed to  be  willing  to  do  this,  saying  that  the  transaction 
was  not  as  it  should  have  been,  but  that  he  never  meant 
to  cheat  Mr.  Rihner  out  of  anything.  Such  a  mortgage 
was  drawn  and  signed  by  Jacobs.  This  was  done  at 
Omaha,  and,  Mrs.  Jacobs  being  in  Iowa,  Mr.  Jacobs 
promised  to  have  his  wife  sign  it  the  next  day ;  but,  when 
that  time  arrived,  refused  to  complete  the  transaction, 
and  on  the  same  day  Rihner  filed  his  petition  in  this  case, 
alleging  that  Jacobs  obtained  the  deed  by  false  and  fraud- 
ulent representations,  and  praying  that  the  conveyance  of 
said  property  to  Jacobs  be  declared  void  for  such  fraud, 
and  that  he  have  a  reconveyance  of  the  land  in  question. 
An  amended  and  substituted  petition  was  filed  on  the 
13th  day  of  June,  1905,  making  the  Northwestern  Trust 
Company,  Alexander  Buchanan,  its  secretary,  and  one 
Kapke,  a  tenant,  parties.  Issue  was  formed  on  this  peti- 
tion by  the  answer  of  the  above  named  parties,  who  denie<l 
the  false  representations.  Meanwhile,  on  the  13th  day 
of  March,  1905,  Jacobs  made  to  a  bank  in  Iowa  his  prom- 
issory note  for  |1,300,  due  in  one  year  from  that  date,  and 
procured  Peter  and  Clans  Danker  to  sign  the  same  as 
sureties.  In  the  October  following,  the  Bankers  paid  the 
principal  of  the  note  and  interest  earned  up  to  that  date, 
and  the  bank  thereupon  indorsed  and  delivered  the  note 
to  the- plaintiffs.  They,  in  December,  1905,  b^an  an  ac- 
tion in  the  district  court  for  Sarpy  county  upon  this 
note,  procuring  an  order  from  the  county  judge  of  Sarpy 
county  allowing  an  attachment  under  the  provisions  of 
section  237  of  the  code  permitting  that  remedy  to  credi- 
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tf)rs  on  claiius  before  due  in  certain  cases,  and  caused  the 
same  to  be  levied  upon  tlie  above  lands  so  as  aforesaid 
dee<led  by  Rihner  to  Jacobs.  On  the  8th  day  of  Decem- 
ber, 1905,  the  Bankers  filed  a  petition  of  intervention  in 
this  action,  claiming  an  interest  in  the  premises  in  litiga- 
tion by  reason  of  their  attachnumt,  and  alleging  that  they 
signed  the  notes  in  question  uiK)n  the  representation  of 
Jacobs  that  he  owned  the  pn^mises  in  controversy,  and 
claiming  that  the  plaintiff  Kihner  was  estopped  to  deny 
that  Jacobs  was  the  owner  of  said  premises,  also  denying 
the  allegations  of  fraud  on  the  part  of  Jacobs  set  up  in 
the  plaintiflfs'  petition.  Issue  was  joined  upon  this  peti- 
tion of  intervention,  and  the  court  in  its  final  decree 
found  in  favor  of  the  plaintiffs  upon  the  issues  in  the 
main  case,  and  upon  the  issues  in  the  petition  of  inter- 
vention in  favor  of  the  interveners,  decreeing  that,  if  their 
attachment  should  be  sustained  in  the  suit  brought  by 
them,  the  amount  of  the  judgment  therein  should  then  be 
a  first  lien  upon  the  real  estate,  and  that  the  sheriff  or 
special  master  should  make  and  execute  to  the  plaintiffs 
a  deed  to  said  premises  subjc^ct  to  the  contingent  lien  of 
said  interveners.  From  this  decree  upon  the  intervention 
the  plaintiffs  appeal,  and  the  interveners  file  a  cross- 
appeal,  complaining  of  so  much  of  the  decree  in  their 
favor  as  made  the  same  dependent  upon  the  final  issue  in 
the  attachment  suit,  and  that  the  evidence  did  not  sustain 
the  finding  in  the  main  case  that  the  deed  from  Rihner  to 
Jacobs  was  obtained  bv  fraud. 

1.  The  interveners  argue  that  the  amended  petition  is 
not  sufficient  because,  as  they  allege,  there  is  no  allega- 
tion that  Rihner  was  in  any  manner  damaged  by  his  re- 
liance upon  the  statement  of  Jacobs.  It  is  alleged  in  the 
petition  that  the  defendants  represented  the  stock  of  the 
Northwestern  Trust  Company  to  l>e  worth  par  and  pay- 
ing an  annual  dividend  of  12  per  cent.;  that  these  rep- 
resentations were  false  and  known  by  Jacobs  to  be  false 
at  the  time  of  their  being  made,  the  said  stock  being  in 
fact  worthless,  but  that  Rihner,  fully  believing  the  said 
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representations  to  be  true,  aeeepted  the  said  stock  as 
security,  and  parted  with  the  title  to  his  land  on  the 
strength  thereof.  The  allegation  that  he  parted  with  tlie 
title  to  the  land  upon  the  strength  of  these  representa- 
tions is  a  sufficient  allegation  of  the  damage  he  sufiFeri^l 
by  relying  upon  the  same,  and  the  petition  is  not  defective 
in  this  respect. 

2.  The  interveners  urge  that  the  evidence  is  not  suffi- 
cient to  support  the  finding  in  favor  of  the  plaintiffs,  al- 
though, in  what  particular,  the  brief  and  argument  of  the 
interveners  does  not  specify.  The  making  of  the  rep- 
resentations, and  the  reliance  of  Kihner  upon  them,  and 
the  making  of  the  deed  in  conseiiuence,  is  fully  estab- 
lished,  and,  if  there  was  any  want  of  proof  of  the  falsity 
of  the  representations  concerning  the  character  and  value 
of  the  stock,  we  think  it  is  supplied  by  the  answer  of  the 
defendants,  which  is  to  the  effect  that  the  sale  was  really 
made  to  the  trust  company,  Jacobs  being  a  trustee,  and 
that  the  stock  was  issued  in  payment  of  the  purchase 
price  of  the  land ;  in  other  words,  that  the  land  was  paid 
for  with  the  stock,  and  the  stock  was  paid  for  by  the  land- 
This,  we  think,  is  an  admission  that  the  stock  was  not,  as 
represented  by  Jacobs,  fully  paid  up  and  earning  a  divi- 
dend of  12  per  cent.  In  addition  to  this  there  was  the 
admission  of  Mr.  Jacobs  "that  the  transaction  had  not 
been  a  square  one'';  and,  again,  "that  it  had  not  been 
just  as  it  should  have  been  and  he  would  give  additional 
security  to  make  it  right."  We  think  the  evidence  suffi- 
cient to  support  the  finding  of  the  trial  court. 

3.  The  interveners  contend  that  there  is  no  allegation 
or  proof  to  show  under  what  circumstances  the  second 
deed  was  given  or  to  impeach  its  validity.  The  deed  itself, 
as  we  have  seen,  contains  the  statement  that  it  is  given  in 
place  of  the  first  deed,  and,  in  the  absence  of  any  showing 
that  there  was  any  new  or  different  consideration,  we 
think  the  two  should  be  considered,  in  view  of  this  recital, 
as  one  conveyance,  and  that  they  must  stand  or  fall  to- 
gether.   It  is,  however,  urged  that  by  giving  the  second 
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d(^  Rihner  ratified  and  confirmed  the  contract,  and  this 
is  founded  upon  the  statement  in  the  interveners'  brief 
that  Rihner  was  informed  prior  to  December  25,  1904, 
that  the  stock  received  in  trade  for  the  farm  was  worth- 
less.  The  only  testimony  upon  which  this  statement  could 
be  predicated  is  that  of  Mr.  William  0.  Stuhr,  who  at  the 
time  of  the  transaction  was  called  in  by  Mr.  Rihner  "to 
see  if  the  papers  were  made  out  correctly."  He  testifies 
that  he  at  that  time  told  Mr.  Rihner  to  be  careful  what 
he  was  doing,  and  that  he  (Stuhr)  did  not  think  the 
stock  was  worth  what  Jacobs  represented  it  to  be,  and 
that  some  time  after  that  he  told  Mr.  Rihner  that  he 
thought  it  was  worthless,  and  Rihner  replied  that  he  be- 
lieved it  was  all  right.  Being  pressed  for  the  date  of  this 
statement  to  Rihner,  Mr.  Stuhr  finally  said  that  he 
thought  it  was  before  Christmas,  but  he  expressly  dis- 
claimed any  knowledge  of  the  matter,  and  was  merely 
stating  his  opinion  or  suspicion.  It  cannot  be  said  that 
Mr.  Rihner  discovered  the  worthless  character  of  the  stock 
until  the  facts  upon  which  its  value  depended  were 
brought  to  his  notice. 

4.  It  is  a  general  principle  tliat  an  attachment  reaches 
only  the  actual  interest  of  the  debtor  in  the  property  at- 
tached. Barnes  v.  CoWy  58  Neb.  675 ;  Chicago ^  B.  &  Q.  R. 
Go.  V.  First  Nat.  Bank,  58  Neb.  548.  But  in  this  case  the 
interveners  contend  that  they  became  Jacob's  surety  in 
reliance  upon  his  apparent  ownership  of  the  Sarpy  county 
land,  and  that  the  plaintiffs  ought  therefore  to  be  estopped 
to  claim,  as  against  them,  that  it  was  not  in  fact  Jacobs' 
property,  invoking  the  principle  that,  where  one  of  two 
innocent  persons  must  suffer  by  the  fraud  of  a  third,  he 
who  trusted  the  third  person  and  placed  the  means  in  his 
hands  to  commit  the  wrong  must  bear  the  loss.  If  Jacobs 
had  mortgaged  the  land  in  question  to  secure  the  inter- 
veners against  the  liability  incurred  by  them,  there  can  be 
no  question  that  the  rule  stated  above  would  have  ap- 
plied, and  that  the  mortgage  would  have  been  valid.  Han- 
sen V.  Berfhelsen^  19  Neb.  433.     In  such  case,  Jacobs 
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would  have  exercised  tlie  power  which  Rihner  confernHl 
upon  him  by  investing  him  with  the  legal  title,  and  tlu^ 
interveners  would  have  relied  upon  the  existence  of  such 
title  in  Jacobs.  Here  we  are,  however,  asked  to  go  one 
step  further,  and  to  hold  that,  where  the  l^al  title  to 
hind  is  fraudulently  obtained,  the  victim  of  such  fraud  is 
(^stopped  to  claim  the  title  as  against  the  general  creditor, 
who  takes  no  lien  upon  the  land,  but  who  asserts  that  he 
gave  credit  to  the  fraudulent  grantee  upon  the  strength  of 
such  apparent  ownership.  To  sustain  this  claim  we  are 
cited  to  Roy  v.  McPhrrson,  11  Neb.  197;  Early  v.  Wilson. 
31  Neb.  458;  Adler  &  Sons  Clothing  Co.  v,  Hellman^  55 
Xeb.  266;  Hoagland  Bros,  v.  Wilson,  15  Neb.  320.  In 
cjich  of  the  cases  cited  the  trust  was  intentionally  created, 
and  the  transaction  was  between  relatives,  l)oth  of  which 
(elements  are  lacking  in  the  case  at  bar.  There  was  no  in- 
tention by  Kihner  to  place  the  title  in  Jacobs  and  retain 
a  beneficial  interest,  thereby  making  Jacobs  his  trustee. 
The  trust  in  this  case  arose  by  operation  of  law,  and  was 
not  contemplated  by  the  parties  at  the  time  of  the  trans- 
action, and  there  can,  of  course,  be  no  question  of  bona 
fides,  such  as  always  exists  in  transactions  between  near 
relatives  where  one  places  or  allows  the  legal  title  to  re- 
riain  in  the  other  while  he  or  she  retains  the  beneficial 
intercut.  Rihner  did  not  knowingly  trust  his  title  to 
Jacobs.  He  suppost^d  he  w^as  receiving  adequate  security 
for  the  payment  of  the  remainder  of  the  purchase  price 
of  his  land.  It  is  true  he  relied  on  the  veracity  of  Jacobs, 
but  not  on  his  business  integrity  or  ability,  as  where  one 
deeds  land  to  another  to  hold  for  the  use  and  l^enefit  of 
his  grantor.  Neither  could  he  have  had  it  in  contempla- 
tion that  the  holding  of  the  title  Avould  enable  Jacobs  to 
obtain  credit  which  he  would  not  otherwise  have  been  able 
to  secure.  He  evidently  believed  the  stock  that  Jacobs 
parted  with  was  as  valuable  as  the  land,  or  he  would  not 
have  accepted  it  as  security.  If  it  had  been  as  represented, 
Jacobs'  borrowing  power  would  not  have  been  enhanced 
by  the  transaction,  for  he  would  have  lost  in  parting  with 
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the  stock  what  he  gained  in  obtaining  the  title  to  the  land. 
We  do  not  therefore  think  that  the  decisions  in  the  cases 
above  cited  necessarily  control  the  disposition  of  this 
case. 

5.  There  is  a  theory  approved  and  adopted  by  the  courts 
of  some  states  which  makes  the  very  essence  of  equitable 
estoppel  to  consist  of  fraud,  and  affirms  that  an  actual 
fraudulent  intention  to  deceive  or  mislead  is  a  necessary 
requisite  in  the  conduct  of  the  party  in  order  that  it  may 
create  an  equitable  estoppel.  Boggs  v.  Merced  Mining 
Co.,  14  Cal.  279;  Martin  v.  Zellerhach,  38  Cal.  300.  In 
a  general  discussion  of  the  principles,  elements,  opera- 
tion and  effect  of  equitable  estoppel,  Mr.  Pomeroy  conies 
to  the  conclusion  that  such  fraud  is  not  a  necessary  ele- 
ment, except  as  the  word  fraud  is  used  as  synonymous 
with  "unconscientious"  or  "inequitable,"  and  that  it  is 
accurate  to  describe  equitable  estoppel  in  general  terms 
as  such  conduct  by  a  party  that  it  would  be  fraudulent  or 
a  fraud  upon  the  rights  of  another  for  him  afterwards  to 
repudiate  and  to  set  up  claims  inconsistent  with  it.  2 
Pomeroy,  Equity  Jurisprudence  (Sd  ed.),  sec.  803.  Ap- 
plying this  rule,  which  is  most  favorable  to  the  existence 
of  such  estoppel,  to  the  facts  before  us,  we  are  led  to  in- 
quire whether  it  is  unconscientious  or  inequitable  for 
Rihner  to  assert  that  Jacobs  was  not  really  the  owner  of 
this  land  because  of  the  fraud  he  had  practiced  in  obtain- 
ing it.  If  the  interveners  had  taken  a  specific  lien  upon 
the  land,  the  solution  would  have  been,  as  we  have  already 
seen,  very  simple.  In  such  case  there  could  have  been  no 
(luestion  as  to  their  reliance  upon  Jacobs'  act,  nor  of 
negligence  upon  their  part.  But  the  facts  before  us 
l)resent  an  entirely  different  case.  The  interveners  botli 
testify  that  Jacobs  told  them  he  had  a  deed  to  the  farm. 
and  one  of  them  says  that  he  had  heard  of  it  the  fall  be- 
fore. While  they  both  say  that  they  would  not  have 
signed  the  note  if  they  had  not  believed  Jacobs  owned  the 
farm,  there  is  no  evidence  that  either  saw  the  deed,  ov 
knew  the  land,  or  examined  the  record.    They  relied  upon 
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the  statement  of  Mr.  Jacobs  as  completely  as  did  Rihner, 
more  so  in  fact,  for  Mr.  Rihner,  while  he  relied  upon 
Jacobs'  statement  as  to  the  value  of  the  stock,  required  it 
to  be  a£(signed  to  him;  but  the  interveners,  though  rely- 
ing upon  his  statement  as  to  the  ownership  of  the  farm, 
did  not  take  the  precaution  to  secure  the  pledge  of  that 
property.    If  Rihner  was  guilty  of  negligence  in  deeding 
the  land  to  Jacobs  upon  his  unsupported  statement  of 
the  value  of  the  stock,  the  interveners  were  equally  neg- 
ligent in  taking  Jacobs'  unsupported  statement  as  to  the 
ownership  of  the  land.     If  it  be  said  that  an  inspection 
of  the  record  would  have  supported  Jacobs'  statement, 
the  answer  is  that  the  real  question  is  upon  what  did  the 
interveners  rely.     Again,  the  testimony  of  a  party  as  to 
the  operation  of  his  own  mind  should  be  received  with 
caution,  and  weighed  in  the  light  of  surrounding  facts. 
Assuming  it  to  be  altogether  candid,  it  is  yet  a  conclusion 
or  an  opinion  of  the  witness.     The  interveners  had  been 
acquainted  with  Jacobs  for  some  years,  and  must  have 
had  an  opinion  concerning  his  financial  ability  and  in- 
tegrity.   They  knew  that  buying  a  farm  did  not  make  a 
man  solvent,  and  they  omitted  to  ask  him  the  crucial 
question  as  to  whether  he  had  paid  for  it.     Giving  the 
utmost  effect  to  their  testimony,  they  relied  upon  the  fact 
that  Jacobs  said  he  was  the  owner  of  the  farm,  and  not 
upon  the  fact  that  Rihner  had  made  the  deed.    We  do  not 
determine  the  question  whether  a  person  who  h^s  parted 
with  the  title  to  real  estate,  in  reliance  upon  false  and 
fraudulent    representations,    is    estopped    to    assert    his 
rights  as  against  a  mere  general  creditor  of  the  frauduleut 
vendee  who  has  obtained  no  interest  in,  nor  lien  upon, 
the  land  itself.    It  is  significant  that  we  are  not  cited  to 
any  decision  which  holds  that  an  equitable  estoppel  may 
arise  in  such  a  case.     We  are  satisfied  that  in  this  cas<* 
the  negligence  of  the  interveners  was  fully  as  great  as  that 
of  Rihner,  and  that  there  is  nothing  in  the  facts  and  cir- 
cumstances that  makes  it  unconscientious  or  inequitable 
for  Mr.  Rihner  to  now  assert  that  Jacobs,  because  of  hi?^ 
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fraudulent  representations,  obtained  no  real  interest  in 
the  land. 

We  therefore  recommend  that  the  finding  and  decision 
of  the  court  below  upon  the  petition  of  intervention  be 
reversed  and  said  petition  dismissed,  and  that  the  judg- 
ment be  otherwise  afftrmed. 

Jackson  and  Ames,  00.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  finding  and  decision  of  the  court  below  upon 
the  petition  of  intervention  is  reversed  and  said  petition 
dismissed,  and  the  judgment  is  otherwise  affirmed. 

Judgment  accordingly. 


Nellie  Nbblby,  appellee,  v.  Helen  Tbautwein  et  al., 

appellants. 

Filed  July  12,  1907.    No.  14,936. 

1.  Instructions  must  be  considered  together,  and  their  true  meaning 

and  effect  must  be  determined  by  considering  all  that  Is  stated 
OB  each  particular  subject  or  branch  of  the  case. 

2.  Instructions  examined,  and  found  not  objectionable  as  giving  undue 

prominence  to  portions  of  the  evidence. 

3.  Question  for  Jury.    The  question  of  the  veracity  of  witnesses  is 

for  the  lury. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Coenish,  Judge.    Affirmed. 

Billmgsley  &  Qreene^  for  appellants. 

H.  F.  Chiile,  J.  M.  Ouile  and  B,  F.  Johnson,  contra. 

Calkins,  0. 

Mrs.  Meserve  was  a  masseuse,  and  in  February,  1905, 
she  was  the  propriotor  of  Reserve's  Massage  Parlors  in 
Lincoln.     At  this  time  the  plaintiflP  became  connected 
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with  the  business,  going  there,  sB  she  claims,  under  an 
agreement  that  Mrs.  Meserve  was  to  attempt  to  teach  her 
the  trade,  and,  if  she  succeed(*d  in  learning  it,  she  was  to 
buy  the  fixtures  and  good-will  of  the  business.  This  ar- 
rangement, it  is  claimed,  was  carried  out  by  the  plaintiff, 
on  the  15th  of  April,  purchasing  the  fixtures  and  good- 
will for  the  sum  of  $300.  It  is  not  denied  that  this  sum 
was  an  adequate  price,  but  the  defendants  claim  that  the 
plaintiff  was  only  ad  employee,  and  that  the  sale  was  a 
pretended  one.  The  defendants  on  the  8th  day  of  May, 
1905,  recovered  a  judgment  against  Mrs.  Meserve  in 
justice  court,  and  on  the  same  day  caused  an  execution  to 
be  issued  and  levied  upon  a  part  of  the  fixtures  of  the 
business,  as  aforesaid  claimed  to  have  been  purchased  by 
the  plaintiff.  This  the  plaintiff  seeks  to  recover  by  re- 
plevin in  this  action.  There  was  a  trial  to  a  jury  in  the 
district  court,  and  a  verdict  for  the  plaintiff.  From  a 
judgment  upon  this  verdict  the  defendants  appeal. 

1.  The  fifth  instruction  given  by  the  court  to  the  jury 
upon  its  own  motion  was  as  follows:  "You  are  in- 
structed that,  if  you  find  that  the  property  in  contro- 
versy had  b(»en  the  property  of*  Mrs.  Meserve  and  in  her 
possession,  and  that  until  the  constable  levied  upon 
and  took  the  same  there  had  been  no  change  of  possession 
evidenced  by  any  acts  that  would  give  notice  to  outsiders 
of  such  change,  such  as  a  change  of  location  of  the  prop- 
erty, or  transfer  of  the  keys,  where  the  property  was  kept, 
change  of  business  signs,  change  of  business  advertising, 
change  of  dominion  or  control  thereof,  or  other  visible 
acts  indicating  a  change  of  ownership  to  such  an  extent 
that  one  would  say  there  had  been  no  apparent  change 
of  possession,  and,  if  you  find  that  Helen  Trautwein  was 
a  creditor  of  Mrs.  Meserve  at  the  time  said  property  was 
taken  in  execution,  then  the  sale  claimed  by  the  plaintiff 
is  presumed  to  be  fraudulent  and  void,  and  the  burden  of 
proof  is  upon  the  plaintiff  in  such  case  to  establish  that 
such  purchase  was  made  in  good  faith  and  without  fraud- 
ulent intent.    The  burden,  however,  in  this  case  would  be  * 
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upon  the  defendants  to  show  that  there  was  no  apparent 
change  of  possession  such  as  above  indicated,  provided 
you  find  that  at  the  time  of  the  lew  the  jiroods  were  in  the 
immediate  possession   of  the  plaintiflF."    The  defendants 
especially  object  to  the  last  clause  of  this  instruction, 
and  contend  that  it  was  the  only  instruction  given  as  to 
the  burden  of  proof,  and  that,  while  nothjng  less  than 
l)roof  of  chang(»d  ownership  would  support  the  plaintiflf's 
claim,  this  instruction  adopts  a  different  rule.     Instruc- 
tions must,  however,  be  considered  together.     Philamalcc 
t\  State,  58  Neb.  320.     Their  true  meaning  and  effect 
must  be  determined  by  considering  all  that  is  stated  on 
each  particular  subject  or  branch  of  the  case.    St,  Louis 
r.  State,  8  Neb.  405.    In  the  fourth  instruction  the  jury 
were  told  that  a  sale  made  by  one  of  goods  and  chattels 
in  his  possession  is  presumed  to  be  fraudulent  and  void 
as  to  his  creditors,  unless  such  sale  be  accompanied  by  an 
immediate  delivery  and  be  followed  by  the  actual  and 
continued  change  of  possession  of  the  thing  sold,  and  is 
conclusive  evidence  of  fraud,  unless  it  be  made  to  appear 
on  the  part  of  the  person  claiming  under  such  sale  that 
the  same  was  made  in  good  faith  and  without  any  intent 
to  defraud  such  creditors.    When  the  jury  were  told  that 
the  failure  to  make  a  delivery,  followed  by  an  actual  and 
continued  change  of  possession,  would  be  conclusive  evi- 
dence of  fraud,  unless  it  was  made  to  appear  by  the  per- 
son claiming  under  sale  that  the  same  was  made  in  good 
faith,  they  were  clearly  told  that  the  plaintiff  in  such 
case  must  prove  her  bona  fides,  and  it  was  thus  informed 
where  the  onus  probandi  lay.    It  is  not  necessary  to  use 
thfe  words  "burden  of  proof  in  instructing  a  jury.    Other 
words  may  as  well  and  aptly  convey  the  idea.    If  the  last 
clause  in  instruction  No.   5  had  unconditionally  stated 
that  the  burden  of  proof  was  upon  the  defendants  to  show 
the  want  of  delivery  and  that  there  was  no  apparent 
change  in  possession,  the  question  the  defendants  now 
seek  to  raise  would  have  been  presented.     This  clause 
51 
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was,  however,  limited  by  the  statement,  "provided  you 
find  that  at  the  time  of  the  levy  the  goods  were  in  the  im- 
mediate possession  of  the  plaintiff."  If  the  goods  were 
in  the  immediate  possession  of  the  plaintiff  at  the  time 
of  the  levy,  and  there  was  evidence  that  would  have  sup- 
ported such  a  finding,  then  there  was  such  a  change  of 
possession  as  is  riHiuired  by  the  statute,  and  the  presump- 
tion of  fraud  fails.  If  the  deliverv  is  made  at  any  time 
before  the  levy  it  is  sufficient.  The  term  creditors  in  the 
statute  under  consideration  means  attaching  or  execution 
creditors,  and  they  must  perfect  their  lien  by  a  levy  be- 
fore delivery  in  order  to  claim  the  benefit  of  its  presump- 
tion. Forrester  &  Co,  v.  Kearney  Nat.  Bank.  49  Neb. 
655 ;  Meyer  &  .Raaplce  v.  Miller,  51  Neb.  620 ;  Wilson  r. 
Leids,  63  Neb.  617.  If  this  clause  would  have  been  ob- 
jectionable without  the  proviso,  it  was  thereby  made 
harmless  to  defendants. 

2.  The  defendants  'also  object  to  instructions  Nos.  6 
and  8  as  slighting  the  evidence.    Instruction  No.  6  stated 
that  the  failure  of  a  purchaser  of  goods  to  take  poss(»ssion 
of  the  kind  described  in  instruction  No.  5  does  not  render 
the  sale  conclusively  void  a*s  against  creditors;  it  merely 
casts  upon  the  purchaser  the  burden  of  proving  his  good 
faith  in   the   transaction   after  it  has  been   shown   that 
there  w^as  no  apparent  change  of  possession;  that,  if  they 
found  that  the  plaintiff  was  a  purchaser  in  good  faith  of 
the  goods  in  controversy  without  the  knowledge  of  any 
fraudulent  int(»nt  upon  the  part  of  Mrs.  Sleserve,  the  fail- 
ure upon  her  part  to  take  possession  would  not  render  the 
sale  to  her  void.     Instruction  No.  8  was  to  the  effect  that 
a  change  of  location  of  the  property  sold  is  not  ne(*essiiry 
to  make  a  bona  fide  sale,  if  from  all  the  evidence  the  jury 
find  that,  notwithstanding  there  was  no  change  in  the  lo- 
cation of  the  property,  the  purchase  was  nmde  in  good 
faith;  that,  on  the  other  hand,  the  fact  that  there  was  or 
was  not  a  change  in  the  location  of  the  property  sold  is 
one  proper  to  be  considered  in  so  far  as  it  may  bear  ui>on 
the  question  whether  or  not  there  was  an  apparent  change 
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of  the  property,  or  whether  or  not  purchase  was  nuuh^ 
in  good  faith  by  the  purchaser.  These  instructions  state 
the  law  as  favorably  to  the  defendants  as  they  are  entitled 
to  claim  it  should  be.  They  were  applicable  to  the  evi- 
dence, and  do  not,  in  our  opinion,  give  undue  prominence 
to  any  particular  part  thereof. 

3.  Finally,  the  defendants  urge  that  the  evidence  does 
not  sustain  the  verdict.  If  the  jurv  believed  the  testimonv 
of  Mrs.  Sleserve  and  the  plaintiff,  they  could  come  to  no 
other  conclusion  than  they  did ;  and  the  question  of  their 
veracity  was  a  question  for  them  to  determine. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  aflfirmed. 

Jackson  and  Ames,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Katherine  Wicker,  appellant,  v.  Myrtle  Moore  et  al., 

appellees. 

Filed  July  12.  1907.    No.  14,938. 

1.  Partition:  Devisees.     One  of  four  children  who  claim  under  a  will 

devising  lands  to  such  of  said  children  as  shall  survive  a  period 
of  ten  years  after  the  testator's  death  cannot  maintain  partition 
'    against  his  codevisees  before  the  end  of  such  period. 

2.  :  .  Where  property  is  devised  in  trust  for  minor  chil- 
dren for  a  period  of  ten  years  after  the  testator's  death,  then  to 
be  divided  amongst  such  of  his  children  as  shall  survive  the 
period,  one  of  such  children  cannot  maintain  partition  during 
the  existence  of  the  trust. 

Appeal  from  the  district  court  for  Keya  Paha  county: 
James  J.  Harrington,  Judge.    Affirmed. 

R.  R.  Dickson,  for  appellant. 

C.  E,  Lear,  contra. 
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Calkins,  0. 

John  S.  Moore  died  seized  of  real  and  personal  prop- 
erty, leaving  him  surviving  four  children,  the  plaintiflF, 
now  aged  21  years,  and  the  defendants,  all  over  14  years 
of  age,  but  none  of  wiiom  have  attained  their  majority. 
The  decedent's  will,  which  has  been  admitted  to  probate, 
provides  that,  after  payment  of  his  debts,  the  remainder 
of  his  property  be  "turned  over  and  delivered"  to  two 
trustees  named  therein,  who  are  directed  to  carry  on  the 
business  of  stock  raising  upon  the  testator's  ranch  for  the 
space  of  ten  years  after  the  testator's  death  in,  as  nearly 
as  can  be,  the  same  manner  that  the  testator  had  carried 
on  the  said  business,  and  out  of  the  receipts  to  provide 
for  his  said  children.  At  the  end  of  said  term  the  whole 
estate,  less  the  legitimate  costs  and  expenses  of  guard- 
ianship and  administration,  was  to  be  divided  amongst 
his  four  children,  share  and  share  alike.  The  will  also 
contained  the  provision  that,  in  case  of  the  death  of  any 
of  said  children  within  ten  years  after  tlie  death  of  the 
testator,  the  share  of  such  child  should'  be  divided  amongst 
those  surviving.  The  testator's  object  was  expressly 
stated  to  be  to  keep  and  hold  the  property  together,  for 
the  term  named,  for  the  benefit  of  his  children.  He  died 
on  the  27th  day  of  December,  1901,  and  on  the  28th  day  of 
December,  1905,  the  plaintitf  fih^i  her  petition,  describing 
the  land  of  which  the  testator  died  seized,  and,  exhibiting 
to  the  court  the  foregoing  facts,  prayed  for  a  partition  of 
the  said  land  amongst  the  parties,  and,  if  a  partition  could 
not  be  made,  for  a  sale  and  division  of  the  proceeds.  To 
this  petition  a  demurrer  was  interj)osed,  which  was  sus- 
tained, and  from  a  judgment  rendered  dismissing  the  ac- 
tion the  plaintiff  appeals. 

1.  The  plaintiff  does  not  attack  the  validity  of  the  will, 
nor  the  right  of  possession  of  the  trustees,  who  are  not 
made  parties  to  the  action.  The  will,  as  we  have  seen, 
directs  the  trustec^s  named  therein  to  take  possession,  and 
manage  the  1(\siator's  property  for  ten  years  after  his 
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death,  at  the  end  of  which  period  the  same  is  to  be  di- 
vided amongst  snch  of  his  four  children  as  shall  then 
survive.  The  estate  Avhich  the  children  take  under  the 
will  is  upon  condition.  It  cannot  be  known  that  the 
plaintiff  will  be  Entitled  to  any  share,  nor  into  how  many 
shares  the  property  will  be  divided,  nor  what  the  share  of 
any  one  child  will  be,  until  it  is  determined  how  many 
and  which  of  said  children  shall  survive  the  period  fixed 
for  such  division.  It  would  seem  that  neither  argument 
nor  authoritv  are  needed  to  establish  the  doctrine  that  a 
claimant  whose  interest  is  contingent  and  may  never  take 
effect  cannot  maintain  partition. 

2.  It  was  the  ancient  doctrine  under  the  statute  of 
Henry  VIII  that  no  persons  could  be  made  parties  to  a 
writ  in  partition,  or  be  affected  by  it,  but  such  as  were 
(entitled  to  the  present  possession  of  their  share  in  sever- 
alty. 4  Kent,  Commentaries  (rev.  ed.),  *364,  note.  And  this 
rule  prevails  generally  in  this  country,  where  not  changed 
by  statute.  1  Washburn,  Real  Property  (5th  ed.),  p.  715; 
Nichols  V,  Nichols,  28  Vt.  228;  Stout  v.  Dunning,  72  Ind. 
343;  Wood  v.  Sugg,  91  N.  Car.  93,  49  Am.  Rep.  639; 
Merritt  v,  Hughes,  36  W.  Va.  356,  15  S.  E.  56;  Wood  v. 
Bryant,  68  Miss.  198,  8  So.  518;  Stevens  r.  Enders,  13  N. 
J.  Law,  271.  In  New  York  and  Illinois  the  rule  is  differ- 
ent {Bradshaw  v.  Callaghan,  8  Johns.  (N.  Y.),  *558; 
Hill  V.  Reno,  112  111.  154),  and  has  been  changed  by  stat- 
ute in  New^  Jersey  {Smith  v.  Gaines,  38  N.  J.  Eq.  65).  But, 
even  in  those  states  that  do  not  require  a  present  right  of 
possession  as  a  prerequisite  to  the  right  to  maintain  par- 
tition, the  principle  is  recognized  that  equity  will  not 
award  a  partition  at  the  suit  of  one  in  violation  of  his  own 
agn*ement,  or  in  violation  of  a  condition  or  restriction  im- 
posed upon  the  estate  by  one  from  whom  he  claims.  Hill 
r.  K€7io,  supra.  And  it  has  been  expressly  held  that,  where 
the  will  shows  that  the  testator  did  not  contemplate  a  di- 
vision of  the  trust  property,  it  should  not  be  divided.  Out- 
calt  t\  Applehy,  36  N.  J.  Eq.  73;  Blake  v.  BlaJce,  118  K 
Car.  575,  24  S.  E.  424. 
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In  any  view  of  the  case,  the  judgment  of  the  district 
court  is  right,  and  we  recommend  that  it  be  affirmed. 

Jackson  and  Ames,  CC,  concur. 

By  the  Court :   For  the  reasons  stated*  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 


CASES  DETERMINED 


nr  THB 


SUPREME  COURT  OF  NEBRASKA 


AT 


SEPTEMBER  TEEM,  1907. 


State,  ex  rei..  Ray  O.  Castle,  relator,  v.  William 
schroeder  et  al.,  respondents. 

Filed  September  19,  1907.    No.  15,209. 

1.  Cities:  Filling  Vacancies  in  Offices.    The  provisions  of  the  general 

election  law  (Comp.  St..  ch.  26,  sees.  105,  107)  for  filling  vacancies 
in  office  apply  to  the  office  of  alderman  of  the  city  of  Lincoln, 
there  being  no  special  provision  of  the  act  governing  cities  of  that 
class,  nor  of  the  ordinances  enacted  thereunder,  which  are  in- 
consistent therewith. 

2.  :   One  appointed  to  fill  a  vacancy  In  the  office  of 

alderman  of  a  city  of  the  first  class  having  more  than  40,000 
and  less  than  100,000  inhabitants  holds  only  until  the  next  gen- 
eral election  (Comp.  St.,  ch.  26,  sec.  107),  which  is  the  next 
election  at  which  the  vacancy  can  be  filled  (sec.  105),  to  wit,  the 
next  regular  municipal  election. 

Original  application  for  a  writ  of  mandamus  to  compel 
respondents,  as  members  of  city  council,  to  canvass  vote. 
Writ  allowed. 

W,  L.  Anderson^  Roscoe  Pound  and  John  8.  Bishop,  for 
relator. 

A.  8.  TihhetSy  E.  C.  8trode  and  T.  J.  Doyle,  contra. 

Sedgwick,  C.  J. 

By  an  amendment  to  the  statute  governing  cities  of  the 
first  class  enacted  in  1905,  it  was  provided  that  at  a  special 
election  in  that  year  seven  aldermen  should  be  elected, 
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who  should  hold  their  office  for  the  term  of  four  years, 
until  the  municipal  election  in  the  year  1909.  One  of  the 
aldermen  elected  at  the  special  election  died  in  Novemher 
of  that  year,  and  the  respondent,  William  Schroeder,  was 
appointed  to  fill  the  vacancy  caused  by  his  death.  At  the 
general  municipal  election  in  1907  the  relator  was  nomi- 
nated by  one  of  the  political  parties,  and,  having  been  a 
candidate  for  election,  received  the  highest  number  of  votes 
for  that  office,  and  demanded  that  the  respondents,  as 
councilmen  and  aldermen  of  the  city,  canvass  the  vote  cast 
at  that  election  for  aldermen  and  declare  the  result.  Thev 
having  refiised  to  do  so,  this  application  was  made  to  this 
court  for  a  writ  of  mandamus.  The  question  thus  pn^ 
Hcnted  is  whether  respondent,  Schroeder,  by  virtue  of  his 
api>ointuient,  is  entitled  to  hjold  the  office  for  the  remain- 
der of  the  unexpired  term  of  the  deceased  alderman,  or  at 
the  next  municipal  election  thereafter,  which  was  the 
spring  election  of  1907,  an  alderman  should  be  elected  for 
the  reniftinder  of  that  term.  It  has  always  been  the  gen- 
eral policy  of  this  state  that  the  governing  officers  of  the 
cities  and  towns  should  be  selected  by  a  vote  of  the  elect- 
ors, and,  generally  speaking,  statutes  providing  for  filling 
vacancies  in  elective  offices  authorize  the  filling  of  such 
vacancies  by  appointment  beyond  the  time  required  for 
holding  a  special  election  to  avoid  the  inconvenience  of 
such  special  election,  and  persons  so  appointed  usually 
hold  the  office  only  until  the  vacancy  can  be  filled  by  the 
electors  at  a  general  election.  This  general  policy  of  the 
state  is  declared  in  the  general  election  law,  section  107, 
ch.  26,  Comp.  St.  1905,  which  is  as  follows:  "Vacancies 
occurring  in  any  state,  judicial  district,  county,  precinct, 
township,  or  any  public  elective  office,  thirty  days  prior 
to  any  general  election,  shall  be  filled  thereat.  Vacancies 
occurring  in  the  office  of  county  judge  or  justice  of  the 
peace  shall  be  filled  by  election,  but  when  the  unexpired 
term  does  not  exceed  one  year  the  vacancy  shall  be  filled 
by  appointment,  as  provided  in  section  one  hundred  and 
throe.    Vacancies  occurring  in  the  office  of  any  police  mag- 
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istrate  in  cities  where  the  unexpired  term  does  not  exceed 
one  year  shall  be  filled  by  appointment,  but  vacancies  oc- 
curring in  such  office  less  than  thirty  days  prior  to  any 
city  election,  and  where  the  unexpired  term  exceeds  one 
year,  shall  be  fiUod  by  special  election.  And  any  person 
so  appointed  or  elected  under  the  provisions  of  this  section 
shall  hold  his  office  for  the  unexpired  term."  And  section 
105  is  as  follows :  "Appointments  under  the  -provisions 
of  this  chapter  shall  be  in  writinfi^,  and  continue  until  the 
next  election  at  which  the  vacancv  can  be  filled  and  until 
a  successor  is  elected  and  (lualified,  and  be  filed  with  the 
secretary  of  state,  or  proper  township  clerk,  or  proper 
county  clerk  respectively/'  Subdivision  XLIX,  sec.  129., 
art.  I,  ch.  13,  Comp.  St.  1905,  providing  for  government  of 
cities  of  the  first  class,  authorized  such  cities  "to  provide 
for  filling  such  vacancies  as  may  occur  in  any  elective  office 
by  appointment  by  the  nuiyor,  by  the  advice  and  consent  of 
the  council,  to  hold  until  the  next  general  election."  The 
office  of  alderman  in  the  city  of  Lincoln  is  an  elective 
office.  The  policy  of  the  state  is  to  provide  means  whereby 
the  people  shall  be  represented  in  that  office  by  officials  of 
their  own  selection,  so  far  as  possible,  and  it  is  the  duty  of 
(he  courts  to  keep  that  policy  in  mind  when  construing  th(» 
various  acts  of  the  legislature  in  relation  thereto,  which 
may  be  thought  indefinite,  or  to  contain  inconsistencies 
and  conflicting  expressions.  The  language  of  the  general 
(dection  law  above  quoted  expressly  ai)plies  to  municipal 
offices,  and  in  State  v.  Hamilton^  29  Neb.  198,  it  w^as  held 
to  apply  to  councilmen  of  the  city  of  Lincoln.  It,  of  course, 
apy>Iies  in  this  case,  unless  the  statute  governing  cities  of 
the  first  class,  or  ordinances  of  the  city  of  Lincoln  author- 
ized by  that  statute,  furnish  a  different  rule. 

It  is  contended  that  the  words  "general  election"  used 
in  this  section  of  the  election  law  mean  the  next  election 
provided  by  law  for  the  regular  election  to  the  office  in 
queilStion  for  the  full  term ;  that  is,  the  next  general  elec- 
tion as  applied  to  the  office  of  alderman  is  not  the  next 
election  at  w^hich  municipal  officers  in  general  are  elected, 
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but  the  election  expressly  appointed  by  statute  for  the 
election   of  aldermen,   which  in   this  case  would  be   the 
municipal  election  of  1909.    There  are  authorities  appar- 
ently supporting  the  contention.    People  v.  Hardy ^  8  Utah, 
68,  29  Pac.  1118,  is  cited  and  especially  relied  upon.    The 
decision  in  that  case  is  based  upon  what  the  court  tliink 
to  be  a  necessary  construction  of  the  wording  of  their 
statute.  The  office  of  county  collector  for  Salt  Lake  county 
was  in  controversy.    The  statute  provided  that  "annually 
on  the  first  Monday  in  August  there  shall  be  a  general 
election  held  in  each  precinct  in  the  several  counties  for 
choosing  all  officers  not  otherwise  provided  for."     The 
court  concluded  that  the  office  of  countv  collector  was 
"otherwise   i)rovided   for,"   because   the   statute  creating 
the  office  provided  that  the  county  collector  should  In* 
electe<l  in  1878,  and  biennially  thereafter.    And  although 
the  statute  provided  that  the  election  of  county  collector 
in  1878,  and  thereafter,  should  be  "at  the  general  election," 
this  was  considered  to  be  such  a  special  provision  for  elei- 
tion  of  county  collectors  that  the  words  "the  general  elec- 
tion" in  the  statute  providing  for  the  filling  of  vacancies 
in  that  office  must  be  construed  to  refer  only  to  the  regular 
election  held  in  the  even  numl)ered  years.    If  the  construc- 
tion which  that  court  placed  upon   the  statute  seemed 
reasonable,  it  would  still  be  of  no  assistance  to  us  in  this 
case  in  construing  very  different  legislation.     That  court 
cites  many  authorities  which  it  says  "bear  upon  this  ques- 
tion, but  they  depend  largely  upon  the  statutes  of  the  sev- 
eral states  where  the  decisions  are  rendered."    In  the  sec- 
tions of  our  statute  above  quoted  the  expression  "the  next 
general  election"  appears  to  be  used  interchangeably  with 
the  exi)ression  "the  next  election  at  which  the  vacancy  can 
be  filled."    Other  instances  of  the  use  of  these  expressions 
as  the  e()uivalent  of  each  other  may  be  found  in  our  laws. 
The  words  "general  election"  have  no  uncertain  meaning 
in  this  state,  and,  when  used  with  reference  to  city  elec- 
tions without  any  qualifying  w^ords,  must  mean  the  elec- 
tion for  municipal  officers  in  general. 
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2.  It  is  contended  that  the  statute  governing  cities  of 
the  first  class  is  inconsistent  with  tlie  general  election  law 
in  its  provisions  for  filling  vacancies  in  municipal  offices, 
and  requires  a  different  construction.  In  State  v.  Rankin, 
33  Neb.  266,  the  law,  as  declared  in  the  first  paragraph  of 
the  syllabus,  was  found  to  be:  "Where  a  law  creating  an 
office  specifically  provides  how  vacancies  occurring  in  such 
office  shall  be  filled,  such  provision,  and  not  the  general 
law  on  the  subject  of  vacancies,  governs  and  controls  the 
method  of  filling  vacancies  in  such  offica"  It  is  suggested 
that  this  principle  has  some  application  to  the  case  at  bar. 
It  is  said  that  the  statute  providing  for  the  government  of 
cities  of  the  first  class  contains  a  section  providing  for  the 
appointment  of  officers  provided  for  in  the  act.  This  sec- 
tion referred  to  as  containing  this  provision  provides  for 
the  appointment  of  certain  minor  officers  and  agents  of  the 
city  by  the  mayor,  and  their  confirmation  by  the  council, 
but  contains  no  reference  to  the  filling  of  vacancies  in  elect- 
ive offices.  The  suggestion  therefore  cannot  be  regarded 
as  seriously  made.  We  have  already  called  attention  to 
the  statute  providing  that  the  city  council  may  regulate 
the  filling  of  vacancies  in  electjve  offices  by  ordinance. 
Pursuant  to  this  statute,  the  city  council  enacted  an  or- 
dinance providing  that  "all  vacancies  in  any  elective  office 
shall  be  .filled  by  the  mayor,  by  and  with  the  assent  of  the 
council.  Such  appointee  shall  hold  until  the  next  general 
municipal  election."  It  was  contended  upon  the  argument 
that  this  ordinance  is  not  now  operative  for  several  rea- 
sons, but  we  do  not  find  it  necessary  now  to  enter  into  this 
discussion.  The  general  election  law  above  quoted  applies 
to  the  filling  of  vacancies  in  all  elective  offices.  This,  as 
before  pointed  out,  is  the  plain  purport  of  the  language, 
and  has  been  expressly  held  in  State  v,  Hamilton,  supra. 
In  case  of  a  conflict  between  the  provisions  of  a  general 
statute  of  this  nature  and  the  special  provisions  of  a  stat- 
ute governing  the  filling  of  vacancies  in  a  specified  office, 
the  special  statute  will  control.  State  v,  Rankin,  supra. 
Unless  the  sections  of  the  statute  and  the  city  ordinance 
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relied  upon  by  the  relator  have  special  application  in  this 
case,  and  are  sufficient  to  control  the  decision,  there  are  no 
provisions  of  law  applicable,  except  the  general  election 
law  above  quoted.  The  purpose  of  the  statute  is  to  supply 
a  general  rule  applicable  in  all  cases,  unless  for  sptTial 
reasons  the  legislature  may  provide  a  different  method  for 
filling  vacancies  that  may  occur  in  a  specified  office.  Even 
in  such  cases  the  general  statute  must  govern,  if  the  pro- 
visions of  the  special  act  are  capable  of  being  reconciled 
therewith.  Since  the  relator  is  entitled  to  have  the  vote 
in  question  canvassed,  it  is  immaterial  whether  the  ap- 
pointment of  the  respondent  was  in  regular  form. 

The  writ  will  be  issued  as  prayed,  and  the  costs  of  the 
proceedings  taxed  against  the  respondents,  Schroe<ler, 
Hoppe,  Marshall,  Houschildt,  Bauer,  Bishop,  Quiggle, 
Sawyer,  and  George,  who  voted  against  the  motion  to  can- 
vass the  vote.    State  v.  Carlson,  72  Neb.  837. 

Writ  ALix)WEn. 


Ira  C.  Munger,  appellee,  v.  T.  J.  Beard  &  Brother 

BT  AL.,  APPELLANTS. 
Filed  September  1^,  1907.    No.  14,826. 

1.  Lis  Pendens:  Constitutional  Law.    The  amendmemt  to  section  85 

of  the  code  made  in  1887,  enlarging  the  scope  of  our  Hs  pendens 

statute,  is  not  unconstitutional. 

2.  :  Object  of  Statute.  It  was  not  the  intention  of  the  legis- 
lature, in  providing  for  filing  a  notice  of  lis  pendens  in  actions 
wherein  the  title  of  real  property  is  involved,  to  make  persons 
holding  unrecorded  conveyances  of  such  property,  or  unrecorded 

•  incumbrances  against  the  same,  parties  to  the  action,  and  to 
summon  them  into  court  by  means  of  such  lis  pendens  notice: 
nor  is  the  effect  of  the  amendment  such  as  to  make  them  parties* 
or  to  serve  such  holders  of  unrecorded  interest  with  notice  hj 
publication.  The  true  meaning  of  the  amendment  is  to  provide 
a  means  by  which  a  party  holding  unrecorded  instruments,  or 
undisclosed  or  secret  interests  alfecting  the  property  in  litigation. 


FT- 
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may  be  estopped  from  asserting  the  same  against  the  judgment 
finally  entered  in  the  action. 

3.  Lis  Pendens:  Effect  of  Judgment.    The  right  of  the  legislature  to 

provide  that  an  unrecorded  conveyance  shall  not  be  asserted 
against  a  subsequent  conveyance  made  to  a  good  faith  purchaser 
is  undoubted,  and  on  the  same  principle  its  right  to  declare  a 
judgment,  defining  the  interest  of  a  party  to  the  suit  in  real 
estate  involved  in  the  action,  paramount  and  superior  to  the 
interest  conveyed  by  an  unrecorded  instrument,  executed  prior 
to  the  filing  of  a  notice  of  lis  pendens,  cannot  be  doubted  or  ques- 
tioned. .  Sheasley  v.  Keens,  48  Neb.  57,  in  so  far  as  it  holds  any 
part  of  the  amendment  to  section  85  of  the  code  unconstitutional, 
disapproved  and  overruled. 

4.  :  Notice  of  Interest  in  Property.    The  filing  of  a  lis  pendens 

notice  does  not  cut  off  or  affect  the  rights  of  one  whose  interest 
in  the  property  affected  by  the  suit  is  known  to  the  plaintiff 
when  the  notice  is  filed. 

Appeal  from  the  district  court  for  Douglas  county: 
HowAUD  Kennedy,  Judge.    Reversed. 

John  0.  Yeiser,  for  appellanta 
(7.  E.  Herring,  contra. 

DUFFIE,  C. 

The  following  facts  appear  from  the  record  in  this  case : 
One  Anna  J.  Fitch,  being  the  OAvner  of  lots  12  and  13,  in 
block  99,  in  Dundee  Place,  an  addition  to  the  city  of 
Omaha,  executed  a  mortgage  thereon  to  the  Patrick  Land 
Company,  which  mortgage  was  duly  recorded  August  31, 
1888.  The  note  which  the  mortgage  was  made  to  securo 
was  sold  and  delivered  to  Ira  0.  Hunger,  and  the  mortgage 
duly  assigned  to  him  by  the  Patrick  Land  Company.  Jan 
nary  17,  1894,  Munger  commenced  an  action  to  foreclose* 
this  mortgage,  at  the  same  time  filing  a  lis  pendens  notice* 
with  the  recorder  of  deeds  of  Douglas  county.  This  action 
resulted  in  a  decree  of  foreclosure,  upon  which  a  sale  was 
made  and  a  deed  issued  to  the  plaintiff,  Ira  C.  Munger,  of 
date  March  9,  1896,  and  this  d(MHl  was  recorded  August 
26, 1899.    In  said  foreclosure  action  T.  J.  Beard  &  Brother, 
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the  appellants  herein,  were  made  parties  defendant,  being 
the  owners  of  a  judgment  against  Anna  J.   Fitch,  the 
mortgagor,  and  which  judgment  they  are  now  seeking  to 
enforce  against  the  mortgaged  property.     They  made  a 
personal  appearance  in  the  foreclosure  action,  but  failwl 
to  answer  or  plead  therein,  and  their  default  was  duly  en- 
tered.    The  foreclosure  decree  found  $2,100  due  on  the 
mortgage,  and  the  sale  realized  the  sum  of  |1,200.     The 
de^rrec^  found  that  the  mortgage  was  a  first  lien  upon  the 
premises,  and  forecloscxl  all  the  parties  defendant  of  all 
(equity  of  redemption  or  other  interest  or  claim  in  th«* 
mortgaged  premis(^.    Anna  J.  Pitch,  the  mortgagor,  was 
not  served  with  summons  in  the  foreclosure  proceedings. 
It  appeared  that  she  liad  deedcxl  the  property  to  K.  C. 
Patterson,  who  held  the  l(»gal  title  at  the  commenciMuent  of 
the  foreclosure  prociHMlings,  and  who  was  made  a  party 
defendant.    In  his  answer  in  that  action,  Patterson  allegwl 
facts  showing  that  his  dec»d  from  Mrs.   Fitch  was  taken 
as  security  for  mon(\v  due  from  her,  and  it  is  upon  this 
phase  of  the  case  that  the  appellants  base  their  claim, 
liong  after  sale  and  recording  of  the  deed  growing  out  of 
the  foreclosure  proceedingvS,  and  some  time  prior  to  March 
15,  1904,  the  appellants  revived  their  judgment  against 
ilrs.  Fitch,  caused  execution  to  be  issued  thereon,  an<l 
the   mortgaged   property,   foreclosed   in   the   above  men- 
tioned action,  levied  on  by  the  sheriff  of  Douglas  county, 
Nebraska,  as  the  property  of  Mrs.  Fitch,  and  the  sheriff 
advertised  said  lots  to  be  sold  on  March  15,  1904.     The 
appellee  brought  this  action  to  enjoin  the  sheriff  and  the 
<lefendants  from  proceeding  with  the  sale,  their  petition 
setting  up  the  facts  above  recited.     The  answer  of  the 
appellants  admits  the  facts  above  set  forth,  but  alleges 
that  it  waf?  disclosed  by  the  answer  of  R.  C.  Patterson  in 
the  foreclosure  proceedings  that  the  deed  taken  by  him 
from  Mrs.  Fitch  was  taken  as  security  and  was,  in  fact, 
a  mortgage;  that  Mrs.  Fitch  was  the  real  owner  of  the 
lots  in  question  at  the  time  of  the  foreclosure  proceed- 
ings; that,  not  being  served  with  summons  and  not  ap- 
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pearing  in  the  action,  her  interest  in  the  property  was  not 
affected  by  the  foreclosure  decree,  and  that  she  is  s\ill  the 
owner  of  the  fee,  which  is  subject  to  levy  and  sale  to 
satisfy  the  appellants'  judgment.  The  district  court 
sustained  a  demurrer  to  this  answer,  and  entered  a  de- 
cree finding  that  Munger  is  the  owner  in  fee  of  the  lots 
in  question;  that  the  defendants  are  attempting  to  sell 
the  property  at  sheriff's  sale,  and  asserting  a  lien  against 
the  property  by  virtue  of  their  judgment  against  Anna  J. 
Fitch;  that  their  judgment  is  not  a  lien  upon  the  lots, 
and  that  they  are  precluded  and  estopped  from  asserting 
any  lien  against  said  property  by  virtue  of  their  said 
judgment  and  levy.  A  perpetual  injunction  also  issued 
against  the  defendants  enjoining  them  from  asserting  in 
any  manner  a  lien  against  said  real  estate  or  from  selling 
the  property  at  sheriff's  sale. 

The  appellants  aissert  with  great  confidence  that,  R.  C. 
Patterson  having  disclosed  in  his  answer  in  the  foreclos- 
ure proceedings  that  his  deed  from  Mrs.  Fitch  conveying 
the  lots  in  controversy  was  taken  as  security,  and  not  as 
iin  absolute,  unconditional  conveyance  of  the  lots,  the 
court  had  no  jurisdiction  of  the  property  in  the  foreclos- 
ure proceedings,  Mrs.  Fitch  not  being  sensed  with  sum- 
mons and  not  appearing  in  said  action  to  assert  her  claim 
in  any  manner.  The  fact  that  a  notice  of  Us  pendens  was 
filed  at  the  commencement  of  the  foreclosure  proceedings 
requires  us  to  again  examine  our  Us  pendens  law  in  con- 
nection with  the  decision  of  Hheasley  v.  Keens,  48  Neb.  57. 
Prior  to  1887  the  statute  read  as  follows:  "When  the 
summons  has  been  served,  or  publication  made,  the  action 
is  pending,  so  as  to  charge  third  persons  with  notice  of 
its  pendency,  and  while  pending,  no  interest  can  be  ac- 
(juired  by  third  persons  in  the  subject  matter  thereof,*  as 
against  the  plaintiff's  title."  Code  1885,  sec.  85.  Ex- 
perience has  demonstrated  that  this  statute  w^as  defective, 
and  that  many  decrees  affecting  title  to  real  estate  were 
whollv  ineffective  because  intermediate  the  filing  of  a 
petition  and  the  service  of  summons  the  holder  of  the  legal 
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title  had  transferred  the  property,  op  an  interest  therein, 
to  some  third  party  whose  rights  could  not  be  affected  by 
the  decree.  A  second  class  of  persons  were  also  beyond 
the  rt^ach  of  the  original  statute.  They  were  parties  who 
had  taken  title  or  acquired  an  interest  in  the  property  in 
litigation  prior  to  the  commencement  of  the  action,  but 
who  had  failed  to  record  their  conveyances,  and  who  would 
therefore  be  unknown  to  the  plaintiff,  who  could  not  on 
that  account  implead  them  in  the  action  to  cut  off  what- 
ever interest  they  might  have.  To  meet  these  diflSculties, 
the  legislature  in  1887,  and  prior  to  the  making  of  the 
mortgage  in  suit,  amended  section  85  by  providing  that, 
in  all  actions  wherein  the  title  to  real  property  was  brought 
in  question,  the  plaintiff,  at  the  time  of  filing  his  petition, 
or  afterwards,  might  file  a  notice  of  lis  pendens  in  the 
ojHice  of  the  register  of  deeds,  the  notice  to  contain  the 
names  of  the  parties,  the  object  of  the  action,  and  a  de- 
scrii)tion  of  the  property  to  be  affected  by  the  suit.  A  de- 
fendant who  sought  for  any  affirmative  relief  by  way  of 
cross-petition  might  also  file  such  lis  pendens  notice,  and 
it  is  provided  that  "from  the  time  of  filing  such  notice 
shall  the  pendency  of  such  action  be  constructive  notice 
to  any  purchaser  or  incumbrancer  to  be  affected  thereby, 
and  every  person  whose  conveyance  or  incumbrance  is 
subsequently  executed  or  subse(iuently  recorded  shall  be 
deemed  to  be  a  substniuent  purchaser  or  incumbrancer 
and  shall  be  bound  by  all  proceedings  taken  in  said  action 
after  the  filing  of  such  notice,  to  the  same  extent  as  if  he 
were  made  a  party  to  the  action."  Code  1887,  sec.  85. 
The  effect  of  this  amendment  was  before  the  court  in 
Sheasley  v.  KeenSy  supra,  and  it  was  there  held  that  the 
amendment  was  unconstitutional  and  void  so  far  as  it 
sought  to  bind  a  party  who  had  taken  title  to  proi)erty 
involved  in  an  action  prior  to  the  commencement  of  the 
action,  but  who  had  failed  to  record  his  conveyance  op  in- 
cumbrance upon  the  property.  The  reasoning  upon 
which  this  conclusion  was  reached  is  found  at  page  64  of 
the  opinion.    The  arjiument  adduced  is  that  the  holder  of 
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an  unrecorded  deed  or  mortgage  affecting  the  real  estate 
involved  in  the  litigation,  though  such  deed  or  mortgage 
was  executed  long  prior  to  the  time  of  filing  a  lis  pendens, 
is,  by  the  amendment,  in  effect,  made  a  party  to  the  suit 
in  which  the  lis  pendens  is  filed,  and  declared  to  be  bound 
by  the  judgment  rendered  in  that  action  in  the  same  man- 
ner as  if  he  was  in  fact  made  a  party  to  the  suit  and 
served  with  notice  by  publication.  It  is  then  said  that 
this  constitutes  an  amendment  to  section  77  of  the  code, 
{providing  for  constructive  sendee  upon  the  parties  to  an 
action;  and,  because  section  77  was  not  referred  to  or 
amended  by  the  act,  it  was  in  violation  of  section  11,  art. 
Ill  of  the  constitution,  which  declares  that  "no  law  shall 
be  amended  unless  the  new  act  contain  the  section  or  sec- 
tions so  amended  and  the  section  or  sections  so  amended 
shall  be  repealed." 

If  it  be  once  established  that  it  was  not  the  object  or 
purpose  of  the  amendment  to  section  85  to  make  the  hold- 
<TS  of  unrecorded  conveyances  or  interests  parties  to  the 
suit,  or  to  summon  them  into  court  to  have  their  interests 
adjudicated  in  the  action  in  which  the  Us  pendens  notice 
is  filed,  then  the  reasons  urged  in  Sheaslej/  v.  KeenSj 
supra^  for  holding  the  act  unconstitutional  have  nothing 
to  rest  upon.  No  court,  so  far  as  our  investigation  has 
extended,  had,  before  the  case  of  Sheasley  v.  Keens,  in 
holding  that  parties  were  bound  by  the  decree  because  of 
a  Us  pendens  filed,  put  it  upon  the  ground  that  such  per- 
sons were  parties  to  the  action.  As  a  matter  of  fact  such 
persons  are  not  parties  to  the  action.  No  one  is  a  party 
to  an  action  unless  made  so  by  the  record  in  the  case,  or 
unless  they  instituted  the  action  in  the  name  of  another, 
or,  being  interested  in  the  subject  matter  of  the  litigation, 
employ  counsel  to  conduct  the  suit  or  direct  and  conduct 
its  prosecution.  The  rule  that  a  pendente  Ute  purchaser 
took  title  to  property  involved  in  litigation,  subject  to  the 
judgment  finally  entered,  was  adopted  out  of  considera- 
tions of  public  policy  and  to  inspire  confidence  in  titles 
52 
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based  upon  the  judj^nient  or  decree  of  court.  Section  85 
of  the  code,  as  originally  enacted,  defines  the  persons  who 
shall  take  title  to  the  property  subject  to  the  judgment 
ent(T(Hl,  and,  a«  amended,  it  adds  another  class  of  persons 
who  take  title  intermediate  the  filing  of  the  petition  and 
the  service  of  the  summons,  and  still  another  who,  having 
acquired  a  title  or  interest  in  the  property  prior  to  the 
date  of  the  commencement  of  the  action,  shall  be  estopped 
from  asserting  such  interest  against  the  plaintiff's  rights 
as  determined  by  the  judgment  entered  in  the  suit.  There 
was  no  intent  to  make  persons  holding  unrecorded  inter- 
ests parties  to  the  action.  That  was  not  the  aim  or  pur- 
pose of  the  amendment,  and  it  does  not  in  fact  make  such 
persons  parties.  The  old  statute  did  not  fully  meet  the 
requirements  of  the  situation.  Under  it  the  owner  of  the 
legal  title  to  real  estate,  after  the  filing  of  a  petition  to 
foreclose  a  mortgage  thereon  or  to  establish  any  other 
interest  therein,  could  transfer  the  title  to  some  third 
party,  and,  if  this  was  done  before  service  of  the  summons, 
the  plaintiff's  judgment  was  fruitless  of  any  beneficial  re- 
sults. Another  action  against  this  person  would  be  fol- 
lowed by  the  same  result,  and  no  one  could  tell  whether  a 
decn^e  follow<Hl  by  a  sale  of  property  gave  the  purchaser 
a  valid  title.  Another  class  were  those  where  the  owner 
of  incumbered  real  estate  transferred  the  title  in  antici- 
pation of  an  action,  and  the  grantee  did  not  put  his  con- 
veyance of  record  until  after  judgment  in  the  suit.  His 
interests  would  not,  under  the  original  statute,  be  affected 
by  the  dcH»ree,  and  another  action  to  determine  his  rights 
would  have  to  be  instituted. 

How  could  these  evils  be  remedied?  The  question  was 
not  how  to  implead  and  serve  parties  having  unrwordtni 
interests.  The  legislature  understood,  as  well  a«  any  one 
else,  that  parties  secretly  holding  title  or  liens  could  not 
be  known  to  the  plaintiff,  could  not  be  made  parties,  could 
not  be  served,  and  the  question  was  how  to  cut  them  off 
from  asserting  their  interest  after  a  judgment  against  the 
persons  appearing  of  record  as  the  only  ones  having  any 
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interest.  The  plain  way  to  accomplish  this  end  was  to 
declare  that  all  parties  with  unrecorded  interests  should 
be  bound  by  a  judgment  against  those  whose  interests 
were  known  or  appeared  of  record.  It  was  tlie  applica- 
tion in  another  way  of  the  doctrine  that  the  party  who 
fails  to  record  his  title  shall  be  estopped  from  asserting 
it  against  a  subsequent  good  faith  purchaser.  The  legisla- 
ture, in  the  use  of  an  undoubted  power,  exercised  its  right 
to  say  that  a  party  who  failed  to  place  of  record  any  in- 
terest held  by  him  in  real  estate  should  be  bound  by  a 
judgment  entered  in  an  action  involving  such  property, 
where  the  record  owners  were  made  parties.  In  other 
words,  the  purchaser  of  real  estate,  under  a  decree  of  court 
in  which  a  lis  pendens  has  been  filed,  takes  title  paramount 
to  any  convej^ance  or  incumbrance  not  known  to  the  plain- 
tiff or  found  of  record  when  the  lis  pendens  was  filed ;  and 
this  upon  the  same  theory  that  a  subsequent  good  faith 
purchaser  acquires  good  title  against  a  prior  conveyance 
which  was  not  of  record  when  the  second  party  made  his 
purchase.  One  who  would  deny  the  power  of  the  legisla- 
ture to  declare  a  judgment  entered  against  parties  holding 
the  record  title  to  real  estate  paramount  to  the  rights  of  a 
party  who  acquired  an  interest  in  the  property  prior 
to  the  commencement  of  the  action,  but  who  failed  to 
record  his  conveyance  or  incumbrance,  would  have  to  deny 
the  right  of  the  legislature  to  say  that  a  subsequent  bona 
fide  purchaser  can  take  title  as  against  a  prior  unrecorded 
conveyance.  Such  a  party  would  have  to  argue  that  our 
recording  acts  are  unconstitutional  as  taking  from  a  man 
his  property  without  due  process  of  law.  We  might  go 
further  than  this,  and  assert  that  it  is  the  undoubtwl 
privilege  of  the  legislature  to  say  that  no  deed  or  instru- 
ment aflfecting  real  estate  shall  be  of  any  validity  or  force 
whatever  until  it  is  recorded,  and,  when  possessed  of  this 
power,  its  right  to  ordain  that  an  uunn^orded  conveyance* 
or  interest  in  real  property  shall  not  be  asserted  against 
a  judgment  or  decree  of  court  affecting  tlie  ])roi)ert.\, 
where  all  known   ow^ners   thereof  are   made  parties   to 
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the  suit,  cannot  be  questioned  or  disputed.  This  being 
the  case,  it  might  have  provided  in  the  amendment  to 
section  85  that  a  judgment  against  the  owner  or  record 
owner  of  real  estate  should  bind  those  holding  nnrecordwl 
interests  therein,  and  have  dispensed  altogether  with  the 
filing  of  a  lis  pendens  notice  by  the  plaintiff;  and  we  can- 
not see  how  the  provision  for  a  notice,  which  the  legisla- 
ture might  have  dispensed  with  altogether,  can  be  used  as 
an  argument  to  make  the  amendment  unconstitutional. 
The  thought  of  the  legislature  in  providing  for  a  notice  to 
be  filed  with  the  register  of  deeds  undoubtedly  was  to  pro- 
tect the  interest  of  secret  owners  or  lien  holders  so  far  as 
might  be  done  without  prejudice  to  the  plaintiff,  and  to 
allow  them  to  come  into  court  and  have  their  rights  ad- 
judicated. Kealizing  that  owners  of  secret  interests  could 
not  be  known  to  the  pjaintiff,  and  that  they  could  not  be 
made  parties  or  served  with  process,  in  order  to  protei*t 
them,  so  far  as  could  be  done  with  justice  to  the  plaintiff, 
the  statute,  as  amended,  requires  the  plaintiff  to  file  with 
the  register  of  deeds  a  notice  of  the  action,  containing  "the 
names  of  the  parties,  the  object  of  the  action,  and  a  de- 
scription of  the  property  sought  to  be  affected  thereby," 
thus  putting  of  record  in  the  oflice  where  such  third  per- 
son's conveyance  ought  to  appear,  and  where  he  would  be 
most  likely  to  discover  it,  a  notice  that  the  property  in 
which  he  may  have  an  Interest  is  in  litigation,  and  giving 
liim  the  opportunity  to  inform  and  make  himself  a  party 
to  the  action  and  to  have  his  rights  determined  before 
closing  his  mouth. 

The  amendment  to  the  statute  was  adopted  from  the 
state  of  New^  York,  where  it  had  received  a  construction 
prior  to  its  enactment  by  our  legislature.  In  Fuller  r. 
ScHhner,  76  N.  Y.  190,  it  was  held :  "Where,  after  the  filing 
of  a  notice  of  lis  pendens  in  accordance  with  section  132  of 
the  Code  of  Procedure,  and  service  of  summons  upon  one  or 
more  of  the  defendants  in  an  action  for  the  foreclosure 
of  a  mortgage,  a  judgment  is  perfected  and  docketcnl 
against  the  o>yner  of  the  equity  of  redemption,  the  judg- 
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meut  creditor  is  bound  by  the  judgment  in  the  foreclosure 
suit,  the  same  as  if  he  were  a  party  thereto ;  and  this,  al- 
though, at  the  time  of  the  entry  of  his  judgment,  said 
owner  had  not  been  served  with  summons  in  the  foreclos- . 
ure  suit."    In  Ayrault  r.  Murphy,  54  N.  Y.  203,  it  is  said: 
'The  mortgage  which  the  plaintiff  seeks  to  enforce,  was 
not  recorded  until  two  days  after  the  commencement  of 
that  action,  and  notice  of  its  pendency  duly  filed  in' the 
office  of  the  clerk  of  the  county  ^vhere  the  premises  were 
situated;  and,  hence,  the  plaintiff  became  bound  by  the 
proceedings  in  that  action  in  which  the  title  of  the  mort- 
gagor was  as  against  Savage  as  receiver,  and  Mead  and 
Holcomb  judgment  creditors  of  George  Murphy,  held  to 
be  fraudulent  and  void,  and  in  pursuance  of  an  order  con- 
tained in  that  judgment,  Savage  as  receiver,  had,  before 
the  commencement  of  this  action,  become  invested  with 
the  title   to   the   mortgaged   premises."     The   mortgage 
spoken  of  in  that  case  was  made  prior  to  the  commence- 
ment of  the  action,  but  was  not  recorded,  and  the  court 
of  appeals,  speaking  of  the  effect  of  their   Us  pendens 
statute,  further  said:     "The  court  at  special  term  was, 
therefore,  right  in  holding  that  the  title  or  lien  of  the  de- 
fendant Savage  as  receiver,  and  of  Mead  and  Holcomb  as 
judgment  creditors,  had  by  the  proceedings  in  that  action, 
become  prior  to  and  superior  to  the  lien  of  the  plaintiff's 
mortgage;  or  in  other  words,  that  the  plaintiff  by  reason 
of  his  mortgage  not  having  been  recorded  prior  to  the  no- 
tice filed  of  the  pendency  of  that  action,  became  an  incum- 
brancer subsequent  to  Savage,  Mead  and  Holcomb." 

The  opinion  in  Sheaslcy  i;.  Keens,  supra,  was  filed  April 
10,  1896,  and  has  stood  as  the  law  of  this  state  for  more 
than  ten  years.  Were  it  possible,  with  that  opinion  stand- 
ing unreversed,  for  the  legislature  to  exercise  its  discretion 
in  passing  a  Us  pendens  law  in  conformity  with  its  judg- 
ment, and  to  bind  thereby  all  such  parties  as  it  saw  fit,  we 
w'ould  not  feel  like  interfering  with  the  holdinff  in  that 
case ;  but,  as  long  as  that  opinion  stands,  the  hands  of  the 
legislature  are  tied,  and  it  will  be  impossible  for  it  to 
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enact  a  law  estopping  parties  holding  uurecordeil  convey- 
ances or  liens  made  prior  to  the  filing  of  a  Us  pcndemi 
notice  from  assenting  such  conveyance  in  opposition  to 
the  jndgment  rendered.  This  being  the  case,  we  have, 
after  much  consideration,  deemed  it  onr  duty  to  overrule 
the  holding  in  f^hea/ilej/  r.  Keens,  so  far  as  it  declares  un- 
constitutional the  amendment  to  our  lis  pendens  laws 
passed  in  1887,  declaring  parties  whose  interest  in  the 
real  estate  in  controversy  "are  subsequently  recorded*' 
bound  by  the  decree  entered,  to  the  same  effect  as  if  they 
were  parties  to  the  action,  and  to  hold  that  the  statute,  as 
auK^ndcd,  is  valid  and  effective.  Having  no  doubt  that  the 
statute,  as  amended,  is  constitutional  and  valid,  and  that 
it  should  be  enforced,  its  effect  would  have  been  to  bind 
Mrs.  Fitch,  who,  it  is  claimed,  held  an  unrecorded  inter- 
est in  the  property  foreclosed,  were  it  not  for  one  fact 
alleged  in  the  answer  of  Beard  &  Brother,  and  admittc^l 
by  the  demurrer  filed  by  the  plaintiff.  The  answer  alleges 
that  Mrs.  Fitch  has  been  in  possession  of  the  property  for 
the  past  14  years.  This  would  carry  her  possession  back 
to  a  period  anterior  to  the  commencement  of  the  fore- 
closure suit,  and,  being  in  i)ossession,  the  plaintiff  was 
bound  to  take  notice  of  any  rights  or  equities  which  she 
liad  in  the  premises,  and  to  make  her  a  party  and  bring 
her  into  court. 

In  Wiltsie,  Mortgage  Foreclosure,  sec.  157,  it  is  said: 
^^The  occupant  or  person  in  possession  of  the  premises  at 
the  time  of  the  commencement  of  the  foreclosure  is  also 
indispensable,  no  matter  how  or  under  what  circumstances 
he  came  into  possession.  *  ♦  *  nis  omission  will,  more- 
over produce  such  a  defect  of  title  as  to  relieve  a  pur- 
chaser at  the  sale  of  his  bid.  The  statute  of  //v  pendens 
does  not  relieve  the  plaintiff  from  making  parties  to  an 
action  all  persons  havinc:  an  interest  in  the  property  when 
the  action  is  commenced,  if  such  interest  is  known  to  him. 
In  the  leading  case  of  Lamonf  r.  Cheshire,  fiS  N.  Y.  30, 
the  (]uestion  was  elaborately  considered,  and  it  was  there 
held  that  a  pnrty  holding  an  unrecorded  interest  in  the 
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real  estate  in  controversy  was  not  affected  by  the  filing  of 
a  notice  of  lis  pendens,  provided  the  plaintiff  had  actual 
notice  of  his  interest.  This  is  undoubtedly  a  correct  con- 
struction of  the  statute,  the  intent  of  the  legislature  being 
to  give  the  plaintiff  the  benefit  of  a  lis  pendens  notice  as 
against  parties  holding  secret  liens,  and  not  against  those 
whose  liens  or  interests  were  actually  known  to  him.  It 
l)eing  admitted  that  ilrs.  Fitch  was  in  possession  when  the 
foreclosure  proceeding  was  commenced,  her  possession 
was  actual  notice  to  the  plaintiff  in  that  action  of  what- 
ever interest  she  may  have  had  in  the  property,  and,  hav- 
ing such  actual  notice,  it  was  his  duty  to  make  her  a  party 
that  her  rights  might  be  litigated. 

We  recommend  a  reversal  of  the  judgment  and  remand- 
ing the  cause  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Epperson  and  Goon,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reverscni  and 
the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  said  opinion. 

Reversed. 


Eliza  Walker  et  al.,  appellees,  v.  Henry  Ehresman 

et  al.,  appellants. 

Filed  September  19,  1907.    No.  14,913. 

1.  Public  Lands:  Death  of  Entryman:  Rights  of  Devisees.  Deceased 
entered  certain  public  land  as  a  timber-culture  claim  under  the 
laws  of  the  United  States,  but  the  patent  was  not  issued  until 
after  his  death.  Held,  That  the  legal  title  to  such  land  remained 
in  the  general  government,  that  such  entryman  had  no  devisable 
interest  therein,  and  that  the  devisees  named  in  his  will  acquired 
no  title  to  the  premises. 


:  :  Probate  Court:  Jurtrdtction.     Held,  further,  that, 

aB  the  land  did  not  belong  to  the  estate  of  the  deceased  and  was 
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not  devisable  by  him,  the  county  court  had  no  jurisdiction  to 
determine  the  title  to  the  real  estate  by  adjudging  that  the 
devisees  named  in  the  entryman's  will  were  the  owners  of  the 
premises  to  the  exclusion  of  the  heirs  at  law  ia  whose  name 
the  patent  was  issued  by  the  United  States. 

3.  Equitable   Estoppel.     To    constitute   an   equitable   estoppel,   there 

must   exist   a   false*  representation   or   concealment  of   material  i 

facts;  it  must  have  been  made  with  knowledge,  actual  or  con- 
structive, of  the  facts;  the  party  to  whom  it  was  made  must 
have  been  without  knowledge  or  the  means  of  knowledge  of  the 
real  facts;  it  must  have  been  made  with  the  intention  that  it 
should  be  acted  upon;  and  the  party  to  whom  it  was  made  must 
have  relied  on  or  acted  upon  it  to  his  prejudice. 

Appeal  from  the  district  court  for  Buffalo  countv: 
Hanson  M.  Gbimes,  Judge.    Affirmed. 

J.  M.  Easterling  and  F.  A.  ^iye,  for  appellants. 
Muldoon  &  Shuman^  contra. 

Epperson,  C. 

October  3, 1888,  John  A.  McDonald  made  timber-culture 
entry  under  the  laws  of  the  United  States  on  certain  land 
in  Buffalo  county.  He  departed  this  life  October  6,  1893, 
leaving  a  will  purporting  to  devise  the  tract  to  his  wife 
for  life,  remainder  to  his  son.  November  13,  1897,  said 
devisees  made  final  proof,  and  a  patent  from  the  general 
government  was  issued  August  5,  1898,  to  the  ^Tieirs  of 
John  A.  McDonald,"  deceased.  January  19,  1898,  de- 
cedent's will  was  admitted  to  probate,  and  the  eMate  was 
later  assigned  to  the  devisees  therein  named.  Defendant 
Ehresman  acquired  title  from  said  devisees  by  mesne  con- 
veyances, his  action  was  instituted  by  certain  heirs  of 
John  A.  McDonald  to  cancel  the  decree  of  the  county  court  .^ 

admitting  the  will  to  probate,  and  to  quiet  title.  The  dis- 
trict court  canceled  the  decree  and  quieted  title  as  prayed, 
and  the  devisees  and  those  claiming  under  them  appeal. 

i;  The  first  question  for  determination  is  whether  John 
A.  McDonald,  an  entryman  under  the  timber-culture  act  of 
the  United  States,  had  a  devisable  interest  in  the  land  be- 
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fore  reoeiving  a  patent?    He  filed  on  the  land  in  1888,  and 
died  in  1893,  or  three  years  prior  to  the  date  at  which 
proof  could  have  been  made.     Every  person  of  full  age, 
etc.,  seized  of  lands,  "or  entitled  to  any  interest,  therein 
descendable  to  his  heirs,"  may  devise  the  same  by  will. 
Ann.   St.,  sec.  4988.     The  United  States  tiiuber-culture 
statute  provides  in  part:     "No  final  certificate  shall  be 
given,  or  patent  issued,  for  the  land  so  entered  until  the 
expiration  of  eight  years  from  the  date  of  such  entry;  and 
if,  at  the  expiration  of  such  time,  or  at  any  time  within 
five  years  thereafter,  the  person  making  such  entry,  or,  if 
he  or  she  be  dead,  his  or  her  heirs  or  legal  representatives, ' 
shall  prove  by  two  credible  witnesses    ♦    ♦    ♦    tjiey  shall 
receive  a  patent  for  such  tract  of  land."    20  U.  S.  St.  at 
Large,  ch.  190,  p.  114.    Was  John  A.  McDonald  entitled 
to  an  interest  in  the  land  "descendable  to  his  heirs"?    If 
not,  he  possessed  no  devisable  interest,  and  dispoffltion 
thereof  could  not  be  nuide  by  will.    In  Kelsay  v.  Eaton,  45 
Or.  70,  76  Pac.  770,  it  was  held  that  an  entrynian  before 
final  certificate  has  no  devisable  interest  in  the  land,  citing 
to  the  S5ime  effect  Cooper  v.  Wilder^  111  Cal.  191,  52  Am. 
St.  Rep.  163,  w^herein  Temple,  J.,  uses  the  following  lan- 
guage :    "Obviously  the  privilege  or  right  acquired  by  the 
( ntry  and  filing  is  personal,  and  cannot  be  transferred 
except  as  authorized  in  the  act.    The  death  of  the  appli- 
cant before  performance  renders  him  incapable  of  per- 
formance, and  that  event  would  end  the  claim  but  for  the 
provisions  of  the  act,  which  authorize  the  heirs  to  prove 
that  he  or  they  has  or  have  performed.    Does  the  heir  in 
such  case  take  by  inheritance  from  the  applicant,  or  is  he 
by  appointment  in  the  act  itself  a  substituted  beneficiary 
of  the  government  to  whom  the  title  goes  by  direct  grant? 
It  is  admitted,  at  once,  that  the  condition  of  the  applicant 
prior  to  full  performance  is  in  nowise  analogous  to  that 
of  a  pre-emptor  either  before  or  after  the  pre-emptor  has 
received  his  certificate  of  purchase.    The  applicant  has  a 
right  to  the  land  of  w^hich  the  government  cannot  deprive 
him,  but  which  will  be  lost  if  he  fails  to  perform.    And 
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death,  before  performance,  renders  such  failure  rertaiu, 
and  ends  the  estate  of  the  applicant.  In  view,  however, 
of  the  hardship  of  such  a  result  the  law  continues  its  offer 
to  certain  persons  whom  it  is  presumed  the  applicant  him- 
self might  have  selected.  But  they  take  not  by  inheritance 
from  the  deceased,  but  as  grantees  from  the  government." 
Other  cases  more  or  less  in  point  are :  Gould  v.  Tucker,  18 
S.  Dak.  281;  Cutting  v.  Cuttmg,  6.  Fed.  259;  Hall  t?.  Rm- 
'selly  101  U.  S.  503.  A  similar  rule  seems  to  prevail  un<ier 
the  homestead  law.  See  Marley  v.  Sturkert,  62  Neb.  163; 
Ojerstadonjen  v.  Van  Duzeu^  7  N.  Dak.  612.  Gould  t*. 
Tucker y  s^upra,  was  before  the  court  on  rehearing  (20  N. 
Dak.  226),  and  reaffirmed,  citing  Aspey  v,  Barry ^  13  S. 
Dak.  220;  Towner  r.  Rodcgeh,  33  Wash.  153,  99  Am.  St. 
Rep.  936.  See,  furtlier,  Wittenhrock  v.  Wheadon,  128 
Cal.  150;  Demars  v.  Hickcy,  13  Wyo.  371;  McCune  r. 
Essig,  199  U.  S.  382.  The  decisions  of  the  department 
of  interior  seem  to  announce  a  different  rule.  (Bone  v, 
Dickerson^s  Heirs,  8  Land  Dec.  [TJ.  S.]  452),  but,  under 
the  authority  of  the  adjudged  cases,  we  are  of  opinion 
that  eJohn  A.  McDonald  had  no  devisable  interest  in  the 
real  estate  involved  in  this  litigation,  and  that  his  heirs 
took  the  premises  as  donees  of  the  United  States,  and  not 
by  inheritance.  The  department  of  interior  seems  to  have 
issued  the  patent  to  the  heirs,  and  not  followed  its  pre- 
vious decisions  in  the  case  in  hand.  The  court  in  Kelsay  t\ 
Eaton,  supra,  answering  a  similar  objection,  said:  "Our 
attention  has  been  called  to  decisions  made  by  the  depart- 
ment of  the  interior  that  would  seem  to  lead  to  a  different 
c^ODclusion,  but,  as  such  decisions  are  not  conclusive  in 
the  determination  of  questions  of  law,  we  think  the  better 
reason  supports  the  opposite  view,  and  therefore  such  de- 
cisions will  not  be  followed." 

2.  It  is  argued,  however,  that,  the  county  court  having 
probated  the  will,  it  is  conclusive,  and  not  subject  to  col- 
lateral attack,  and  defendants'  title  cannot  be  questioned. 
It  is  evident  that,  if  the  county  court  had  no  jurisdiction 
to  render  the  decree,  its  judgment  is  void  and  may  be  as- 
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sailed  in  a  collateral  proceeding.  Johnson  v,  Parrotte,  46 
Neb.  51.  It  is  not  questioned  that  a  county  court  has 
jurisdiction  to  probate  a  will.  "Probate  of  a  will  is  de- 
fined to  be:  *The  proof  before  an  officer  authorized  by 
law  that  an  instrument  offered  to  be  proved  or  recorded 
is  the  last  will  and  testament  of  the  deceased  person  whose 
testamentary  act  it  is  alleged  to  be.'  *  *  •  In  other 
words,  probate  is  proving  the  instrument  purporting  to  be 
a  will  to  have  been  signed  by  the  -testator  in  the  presence 
of  at  least  two  witnesses,  who  at  his  request  signed  the 
same  as  witnesses ;  and  that  the  testator,  at  the  time  of  the 
execution  thereof,  was  of  sound  mind."  Pcttit  v.  Blacky 
13  Neb.  142.  The  constitution  of  our  state  expressly 
denies  county  courts  jurisdiction  "in  actions  in  which 
•title  to  real  estate  is  sought  to  be  recovered,  or  may  be 
drawn  in  question."  Const.,  art.  VI,  sec.  16.  As  the  land 
did  not  belong  to  the  estate  of  the  deceased,  it  was  not  de- 
visable by  him,  as  we  have  determined  in  the  first  xiivision 
of  this  opinion,  and  it  is  apparent  that  the  county  court 
had  no  jurisdiction  to  determine  the  title  to  the  real  estate^ 
by  adjudging  that  the  devisees  under  the  will  were  the 
owners  of  the  premises  to  the  exclusion  of  the  heirs  at  law 
of  the  deceased.  Such  undoubtedly  is  the  effect  of  the  de- 
cisions of  this  court  in  Finders  v.  Bodle,  58  Neb.  57; 
Youngson  t\  Bond,  69  Neb.  356.  Gjerfttadengen  v.  Van 
Duzcn,  supra,  is  a  case  in  point.  Corliss,  C  J.,  says:  "As 
the  land  did  not  belong  to  the  estate  of  the  deceased,  it  is 
obvious  that  the  court  was  without  jurisdiction  to  order 
the  sale  thereof.  When  the  land  directed  to  be  sold  is  the 
property  of  a  stranger,  the  probate  court  possesses  no 
jurisdiction  oA^er  such  property;  nor  has  it  any  power  to 
try  the  question  of  title  in  such  a  proceeding,  or  at  all. 
Should  the  owner  of  the  land  appear  in  the  proceeding, 
and  set  up  his  title,  and  be  defeated,  it  would  nevertheless 
be  true  that  the  court  would  be  without  jurisdiction.  For 
the  statutes  do  not  contemplate  that  a  probate  court  shall 
hear  and  determine  questions  relating  to  the  title  to  land. 
It  has  power  to  act  only  when  the  real  estate  is  in  fact  the 
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property  of  the  decedent.  All  that  it  ever  pretends  to  do 
in  a  proceeding  of  the  character  of  that  which  is  here  as- 
sailed is  to  order  the  sale  of  whatever  interest  the  deced- 
ent may  have  had  in  the  land  at  the  time  of  his  death.  It 
never  assumes  to  decide  whether  he  was  in  fact  the  ow^ner 
thereof.  Nor  can  it  decide  such  question,  even  when  vol- 
untarily litigated  before  it.  Such  a  matter  is  as  much  be- 
yond the  jurisdiction  as  a  suit  in  equity  is  beyond  the 
jurisdiction  of  a  justice  of  the  peace;  and  it  is  familiar 
law  that  consent  will  not  vest  in  any  tribunal  power  which 
has  been  withheld  from  it.  These  principles  are  elemen- 
tiiry,  and  we  have  recently  had  occasion  to  discuss  them 
in  a  somewhat  similar  case.  See  Arnega<ird  v.  Arnegaardj 
7  N.  Dak.  475.'-  See,  also,  Steicart  v.  Lohr,  1  Wash.  341, 
Am.  St.  Rep.  150;  Burns  v,  Hamilton's  Adnvr^  33  Ala: 
210,  70  Am.  Dec.  570;  Hamn  v.  Hutchins,  19  Tex.  Civ. 
App.  209,  46  S.  W.  873. 

3.  Defendants'  third  insistence  is  that  plaintiffs,  having 
"stood  by  and  watched  the  probate  proceedings,  and  hav- 
ing had  full  knowledge  of  the  transfers  and  made  no  ob- 
jections to  the  probate  of  the  will,"  are  estopped  from  now 
asserting  rights  or  title  to  the  land  in  question.  It  does 
not  appoir  that  plaintiffs  were  apprised  of  the  true  state 
of  their  title,  or  that  their  conduct  was  intended  to  de- 
ceive, or  that  defendants  were  destitute  of  all  convenient 
or  ready  means  of  acquiring  know^ledge  of  the  true  state 
of  the  title,  or  that  they  relied  upon  the  conduct  of  the 
plaintiffs  to  their  detriment.  Under  the  circumstances 
disclosed,  it  cannot  be  said  that  plaintiffs  w^ere  estopped 
from  asserting  title  to  the  real  estate,  which  was  not  sub- 
ject to  devise,  and  which  did  not  belong  to  the  estate  at  the 
time  of  the  conduct  complained  of.  The  facts  all  ap- 
I)eared  of  record,  and  defendants'  mistake  was  a  mistake 
of  law.  We  are  of  opinion  that  the  facts  relied  on  lack 
the  essential  element  of  an  estoppel.  Ojerstadengen  r. 
Harfzelh  8  N.  Dak.  424;  Gjerstadengen  %\  Van  Duzm. 
sjfpra;  Boggs  i\  Merced  Mining  Co,,  14  Cal.  279;  16  Cyc. 
726, 
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Other  assignments  of  error  are  argued  in  the  briefs,  but 
are  not  presented  in  the  record  before  us. 

The  judgment  of  the  district  court  conforms  with  law, 
and  its  affirmance  is  recommended. 

DuBTiB  and  Good,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


In  re  Martin  L.  Sapp. 

Filed  October  3,  1907.    No.  15,326. 

1.  Cities:  Powkbs.  A  city  of  the  second  class  cannot  by  ordinance 
limit  the  liberty  of  its  citizens,  unless  the  power  to  do  so  is 
given  in  its  charter. 

2. :  ,    The  statutes  governing  cities  of  the  second  class 

do  not  confer  power  upon  the  mayor  and  council  to  prohibit  by 
ordinance  the  keeping  of  "card  tables"  for  sale  in  a  place  of 
business,  nor  to  make  it  unlawful  to  permit  card  playing  under 
any  and  all  circumstances  "in  any  place  of  business  or  adjacent 
thereto." 

Original  application  for  a  writ  of  habeas  corpus.  Writ 
allowed. 

Adam  McMullen  and  L.  M.  Pemherton^  for  petitioner. 

E.  N.  Kaufman,  contra. 

Sedgwick,  C.  J. 

This  application  for  writ  of  habeas  corpus  presents  the 
question  of  the  validity  of  an  ordinance  of  the  city  of 
Wymore.  Section  1  of  the  ordinance  in  question  is  as 
follows:  "That  it  shall  be  unlawful  for  any  person  in  the 
city  of  Wymore  to  sot  up  or  keep  any  card  table  in  or  ad- 
jacent to  any  place  of  business  or  place  of  public  resort, 
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or  to  permit  card  playing  in  any  place  of  busine88  or  ad- 
jacent thereto  or  place  of  public  resort/'  The  complaint 
against  the  petitioner,  filed  in  the  police  cH)urt  of  the  city, 
charged  that  on  the  day  named  in  the  complaint,  and 
within  the  city  of  Wymore,  the  defendant  "did  keep  card 
tables  in  his  place  of  business,  and  did  permit  card  playing 
thereon  in  his  place  of  business,  unlawfully  and  against 
the  peace  and  dignity  of  the  people  of  said  city."  There 
was  a  trial  upon  this  complaint,  resulting  in  the  convic- 
tion of  the  defendant,  and  a  fine  of  J5  and  costs.  The  de- 
fendant, having  been  committed  for  a  failure  to  pay  this 
fine  and  costs,  made  this  application  to  this  court  for  a 
writ  of  habeas  corpus. 

A  city  of  the  second  class  cannot  by  ordinance  limit  the 
liberty  of  its  citizens,  unless  the  power  to  do  so  is  given 
in  its  charter.    The  citv  of  Wvmore  is  a  citv  of  the  sin^ond 
class,  and  we  are  referred  to  several  sections  of  the  statute 
governing  such  cities  as  containing  the  power  exercised  by 
the  city  in  this  case.  They  are  sections  8639,  8012,  8650  and 
8723,  Ann.  St.   The  first  section  cited  gives  the  city  power 
"to  restrain,  prohibit,  and  suppress  billiard  tables  and 
bowling  alleys  kept  for  public  uses,  houses  of  prostitution 
and  unlicensed  tippling  shops,  gambling  and   gambling 
houses,  and  other  disorderly  houses  and  practices,  and 
all  kinds  of  public  indecencies,  and  all  lotteries  or  fraudu- 
lent devices  and  practices  for  the  purpose  of  obtaining 
money  or  property."    Clearly  playing  a  game  of  cards  for 
amusement  is  not  within   the  purview  of  this  section. 
Section  8650  relates  to  places  of  amusement,  and  gives  the 
city  power  to  determine  when  such  places  "are  not  safe 
for  such  uses,"  and  when  such  places  are  not  provided 
with  sufficient  and  ample  means  of  exit  and  entrance,  or 
are  not  safe  as  places  of  amusement,  or  when  the  party 
licensed  to  conduct  such  place  has  been  convicted  of  any 
violation  of  the  ordinances  in  relation  thereto,  the  city  is 
given  power  to  revoke  the  license.     Section  8653  confers 
the  power  to  license,  tax,  suppress,  regulate  and  prohibit 
hawkers  and  others  named  therein,  including  "keepers  of 
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ordmaries,  theatrical,  and  other  exhibitions,  shows,  and 
other  amusements,  and  to  revoke  such  license  at  pleasure/' 
This  section,  of  course,  does  not  give  the  city  power  to 
suppress  all  amusements.  The  words  "other  amusements" 
must  be  construed  in  the  light  of  the  purpose  of  the  sec- 
tion, and  must  be  limited  to  amusements  of  the  kind  and 
character  named  in  the  section.  It  cannot  be  extended  to 
include  private  amusements  which  are  in  themselves 
harmless. 

Section  8723  gives  the  city  general  powder  "to  make  all 
such  ordinances,  by-laws,  rules,  regulations,  resolutions 
not  inconsistent  with  the  laws  of  the  state,  as  mav  be  ex- 
pedient,  in  addition  to  the  special  powers  in  this  chapter 
granted,  maintaining  the  peace,  good  government,  and 
welfare  of  the  corporation,  and  its  trade,  commerce,  and 
manufactories."  It  is  contended  that  this  language  is 
broad  enough  to  include  the  power  exercised  in  enacting 
the  ordinance  in  question.  That  part  of  the  ordinance 
under  which  this  prosecution  was  brought  attempts  to 
make  it  unlawful  to  '*keep  any  card  table  in  or  adjacent 
to  any  place  of  business  or  place  of  public  resort,  or  to 
permit  card  playing  in  any  place  of  business."  If  a  card 
table  was  kept  for  sale  in  a  place  of  business,  it  would 
seem  that  the  ordinance  would  be  violated,  and  to  allow 
a  game  of  cards  for  amusement  after  business  hours, 
when  the  building  was  closed  and  no  other  persons  present 
except  those  engaged  in  the  amusement,  would  seem  also 
to  be  a  violation  of  the  ordinance.  Such  regulations  can- 
not be  included  in  the  general  power  to  maintain  "the 
peace,  good  government  and  w^elfare  of  the  corporation, 
and  its  trade,  commerce  and  manufactories."  If  card 
playing  in  privacy  for  amusement  only  can  be  prohibited, 
then  any  other  kind  of  amusement  under  the  same  circum- 
stances might  be  prohibited  also.  It  may  be  doubted 
whether  such  legislation  would  be  within  the  power  of 
the  state  itself,  and  the  statutes  referred  to  cannot  be  con- 
strued as  an  attempt  to  confer  such  powder  upon  the  city 
authorities. 


784  NEBRASKA.  REPORTS.  [Vol.  79 


Crowell  V.  State. 


The  ordinance  being  void,  the  court  was  without  juris- 
diction, and  the  petitioner  unlawfully  restrained  of  his 
liberty. 

PBTrnONBR  DISCHARGED. 


D.  Allen  Crowell  v.  State  op  Nebraska. 

TnjED  OcTOBEB  3,  1907.    No.  14,990. 

1.  Criminal  Law:   Evidence:    Instbuctions.     Evidence  that  the   de- 

fendant in  a  criminal  case  has  hired  or  procured  a  witness  for 
the  prosecution  to  leave  the  state  and  not  appear  at  the  trial 
as  a  witness  against  him  is  competent  as  an  incriminating 
circumstance  tending  to  establish  his  guilt;  and  it  is  proper  for 
the  court  to  charge  the  jury  that  such  fact  is  a  circumstance 
which  may  be  considered  by  them,  with  all  of  the  other  evidence 
tn  the  case,  in  determining  the  guilt  or  innocence  of  the  accused. 

2.  :   Misconduct  of  Juby.     The  fact  that  the  officer  in  charge 

of  a  Jury,  in  taking  them  to  their  boarding  place,  conducted 
them  along  the  street  where  the  crime  was  alleged  to  have  been 
committed,  was  not  such  misconduct  on  the  part  of  the  Jury  as 
to  require  a  reversal  of  the  Judgment 

Error  to  the  district  court  for  Buffalo  county:  Bruno 
O.  HosTBTLER,  JUDGE.    Affirmed. 

Earner  &  Earner^  for  plaintiff  in  error. 

W.  T.  Thompson^  Attorney  General,  and  Grant  G.  Mar- 
tin, contra. 

Barnes,  J. 

The  plaintiff  in  error  was  convicted  in  the  district  court 
for  Buffalo  county  of  the  crime  of  burglary,  and  has 
brou.2:ht  the  case  here  for  review.  His  contentions  are  but 
two  in  number,  and  will  be  disposed  of  in  the  order  in 
which  they  are  presented. 

1.  It  is  first  insisted  that  the  court  erred  in  giving  the 
following  instruction :    "The  court  instructs  the  jury  that 
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if  you  believe  from  tke  evidence  that  the  defeodant  had 
been  arrested  and  had  his  preliminary' examination,  and 
that  the  witness  Swii^er  had  testified  at  such  e:&:amin- 
ation  as  a  witness,  and  that  thereafter  the  defendant  hired 
or  procured,  or  attempted  to  procure,  the  witness  Swinyer 
to  leave  the  state  and  not  appear  as  a  witness  in  the  dis- 
trict court  against  thje  defendant,  then  I  charge  you  that 
such  conduct  on  the  part  of  the  defendant  is  a  circum- 
Ktance  to  be  considered  by  the  jury,  in  connection  with  all 
of  the  evidence  in  the  case,  in  determining  the  guilt  or  in- 
nocence of  the  defendant."  Counsel  for  the  accused  admit 
that  the  instruction  correctly  states  the  law,  but  contend 
that  its  effect  is  to  single  out  and  give  undue  prominence 
to  a  certain  portion  of  the  evidence,  and  is  within  the  in- 
hibition of  the  rule  announced  in  Haskins  v.  State,  46 
Neb.  888;  Omaha  Fair  &  Exposition  Assort  v.  Missouri  P. 
R.  Co.,  42  Neb.  105,  and  First  Nat.  Bank  v.  Loxcrey  Bros., 
36  Neb.  290.  From  an  examination  we  find  that  in  Haw- 
kins V.  State  the  jury  were  instructed,  in  substance,  that 
if  they  found  the  defendant  sold  or  attempted  to  sell  the 
property  he  was  alleged  to  have  stolen,  or  any  part  of  it, 
with  intent  to  convert  the  proceeds  thereof  to  his  own  use, 
the  crime  charged  was  sufficiently  proved,  unless  the  de- 
fendant should  satisfactorily  explain  such  sales,  or  at- 
tempted sales,  and  they  should  find  the  defendant  guilty. 
It  was  held  that  the  instruction  shifted  the  burden  of 
proof  to  the  defendant,  and  was  therefore  erroneous.  We 
further  find  that  Omaha  Fair  d  Exposition  Ass'n  v.  Mis- 
souri P.  R.  Co.,  supra,  has  no  bearing  on  the  question  here 
presented.  Again,  in  First  Nat.  Bank  v.  Lomrey  Bros., 
supra,  the  jury  were  told  that  certain  things,  particularly 
mentioned,  were  strong  evidence  of  a  secret  trust ;  and  it 
was  held  that  it  was  the  province  of  the  jury  to  determine 
what  weight  should  be  given  to  the  different  items  of  the 
evidence.  So,  by  a  comparison  of  the  instruction  here 
complained  of  with  those  held  to  be  erroneous  in  the  fore- 
going cases,  it  at  once  appears  that  those  cases  do  not 
53 
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sustain  counsel's  contention.  As  above  stated,  it  is  con- 
ceded that  the  instruction  contains  a  correct  statement 
of  the  law  as  announced  in  Underhill,  Criminal  Evidence, 
sec.  121 ;  Wharton,  Criminal  Evidence  ( 8th  ed. ) ,  sec.  749 ; 
12  Cyc.  398;  Blair  v.  State,  72  Neb.  501;  State  v.  Keith, 
47  Minn.  559.  And  it  seems  clear  that,  instead  of  invad- 
ing the  province  of  the  jury,  the  instruction  carefully 
guarded  the  rights  of  the  accused  by  informing  them  that 
the  fact,  if  they  found  it  to  exist,  that  the  accused  had  for 
a  consideration  procured  the  absence  of  a  particular  wit- 
ness could  only  be  taken  by  them,  when  considered  with 
all  of  the  other-  evidence,  as  a  circumstance  tending  to 
establish  his  innocence  or  guilt.  We  think  the  question  is 
ruled  by  Collins  v.  Comfnonircalth,  75  Ky.  271,  where  the 
following  instruction  was  approved:  "The  fact  that  the 
accused  participated  in  making  arrangements  for  one  of 
the  witnesses  against  him  to  leave  the  place  at  which  the 
trial  was  in  progress  was  a  circumstance  the  jury  might 
consider,  just  as  in  similar  cases  the  flight  of  the  accused 
might  be  considered."  So  we  are  of  opinion  that  the  in- 
structtion  complained  of  is  not  erroneous. 

2.  Finally,  it  is  contended  that  the  judgment  sliould  be 
reversed  because  of  misconduct  of  the  jury.  It  is  stated, 
and  shown  by  certain  affidavits,  that  after  all  of  the  evi- 
dence had  been  introduced,  after  the  argument  of  counsel 
and  after  the  charge  of  the  court  to  the  jury,  the  bailiflf, 
in  taking  them  to  supper,  on  the  evening  after  the  com- 
pletion of  the  trial,  and  before  they  had  agreed  upon  their 
verdict,  conducted  them  down  the  street  where  the  burg- 
lary was  alleged  to  have  been  committed.  Two  members 
of  the  jury  make  affidavit  that,  while  they  were  not  per- 
mitted to  stop  and  examine  the  situation  there  presenteil, 
they  walked  slowly  past  the  place,  and  made  such  obser- 
vation as  they  could;  that  the  moon  was  shining,  and  a 
bright  electric  light  was  burning  in  the  center  of  the  street 
at  the  time,  and  presumably  the  conditions  were  about  the 
same  as  they  were  at  the  time  when  the  burglary  was  al- 
leged to  have  been  committed.    It  appears  that  one  of  the 
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witnesses  for  the  prosecution  testified  that  he  recognized 
the  defendant,  saw  him  go  to  the  window  of  the  feed  store 
in  question,  break  it,  and  reach  in  and  take  from  the  build- 
ing a  sack  of  flour.  The  aflidavits  further  show  that, 
after  the  jury  returned  to  their  room,  the  jurymen  who 
made  them  discussed  the  situation  with  their  fellow 
jurors,  and  presented  the  argument  that  the  light  was  not 
sufficient  to  enable  the  witness  to  recognize  the  accused. 
It  seems,  however,  they  were  not  sufficiently  positive  of 
this  fact  to  prevent  them  from  finally  agreeing  to  a  ver- 
dict of  conviction. 

It  is  a  general  rule  that  affidavits  of  jurors  showing 
the  mental  process  by  which  they  arrived  at  their  con- 
clusion will  not  be  received  for  the  purpose  of  impeaching 
their  verdict,  and  it  would  seem  that  the  affidavits  above 
mentioned  should  not  have  been  considered  in  deciding 
the  motion  for  a  new  trial.  The  rule  above  stated  isi  a 
salutary  one,  and  its  violation  cannot  be  too  strongly  con- 
demned. But  as  the  affidavits  were  received  without  ob- 
jection, and  are  here  before  us,  their  effect  will  be  con- 
sidered. It  is  a  well-established  ruje  that  irregularity  or 
misconduct  of  members  of  a  jury  is  not  a  ground  for 
granting  a  new  trial,  where  it  is  presumed  that  such  mis- 
conduct did  not  produce  injury  to  the  moving  party.  The 
alleged  misconduct  in  this  case  was  the  fact  that  the  jury 
were  conducted  down  the  street  past  the  place  where  the 
crime  was  said  to  have  been  committed.  They  were  not 
taken  there  for  the  purpose  of  examining  the  premises  in 
the  absence  of  the  defendant,  and  they  were  not  per- 
mitted to  stop  and  comment  on  the  situation.  Perhaps  it 
would  have  been  better  if  the  officer  had  conducted  them 
to  their  supper  by  another  route,  but  we  are  not  prepared 
to  say  that  it  was  misconduct  on  his  part  in  not  doing  so, 
and  the  only  inquiry  which  seems  pertinent  is:  Did  the 
incident  complained  of  operate  to  the  prejudice  of  the 
accused?  According  to  the  testimony  of  the  jurors  them- 
selves it  did  not.  If  it  had  any  effect  at  all  upon  the  jury, 
it  seems  to  have  in  some  measure  shaken  the  confidence  of 
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some  of  its  members  in  the  truth  of  the  statement  of  the 
witness  Swinyer,  who  claimed  to  have  seen  and  rec<^- 
nized  the  accused  while  he  was  in  the  act  of  committing 
the  crime  for  which  he  was  convicted.  So,  instead  of 
strengthening  the  evidence  against  the  accused  and  ren- 
dering his  conviction  more  certain,  it  seems  to  have  had 
the  opposite  effect.  In  Tudor  v.  Gommonicealth,  43  S.  W. 
(Ky.)  187,  it  was  said:  "The  mere  fact  that  the  jury, 
while  in  charge  of  the  sheriff,  taking  exercise,  went  to  the 
store  where  the  killing  occurred,  for  the  purpose  of  {se- 
curing some  tobacco,  did  not  constitute  the  receiving  of 
evidence  out  of  court."  In  McDonald  v.  State,  15  Tex. 
App.  493,  while  considering  their  verdict,  the  jury  were 
permitted  to  visit  and  Qxamine  the  room  in  which  the 
homicide  was  committed,  and  read  the  penal  code  on  the 
subject  of  murder,  it  not  being  shown  that  they  were  in- 
fluenced thereby  in  arriving  at  their  verdict,  and  it  was 
held  that  the  complaint  of  misconduct  was  futile. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the 
alleged  misconduct  of  the  jury  in  this  case  was  not  such 
as  to  entitle  the  accused  to  a  new  trial.  The  judgment  of 
the  district  court  is  therefore 


Affirmed. 


Joseph  F.  Parkins,  appellee,  v.  Missouri  Pacific  Rail- 
way Company,  appellant. 

Filed  October  3,  1907.    No.  15,069. 

1.  New  Trial.     A  new  trial  will  not  be  granted  upon  the  ground  of 

newly  discovered  evidence,  where  such  evidence  is  merely  cumu- 
lative and  would  not.  In  all  probability,  affect  the  result  if  a 
new  trial  were  granted. 

2.  .    Under  the  facts  stated,  held  that  the  defendant  is  not  ea- 

titled  to  a  new  trial  upon  the  ground  of  surprise. 

3.  Evidence  examined,  and  heJd  sufficient  to  sustain  the  verdict 

Appeal   from   the   district   court   for   Sarpy   comi^: 
George  A.  Day,  Judge.    Affirmed. 
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James  W.  Orr,  B.  P.  Waggener  and  E.  R.  Kingo,  for 
appellant. 

F.  T.  Ransom,  H.  Z.  Wedgwood  and  W.  R.  Patrick, 
contra.  • 

Lbtton,  J. 

This  is  the  third  time  this  case  has  been  before  this 
court  for  review.  In  tlio  last  opinion,  written  by  Sir. 
Commissioner  Albert  (76  Neb.  242),  nearly  all  of  the 
questions  which  are  now  presented  in  the  brief  of  the  ap- 
pellant were  considered  and  determined.  The  case  has 
again  been  submitted  to  a  jury  upon  the  issue  whether 
the  gravel  furnished  and  to  be  furnished  was  in  fact  suit- 
able in  the  judgment  of  the  defendant's  superintendent 
for  ballasting  defendant's  roadbed.  The  evidence  at  this 
trial  was  substantially  the  same  as  at  the  former  trials. 
The  former  opinions  of  this  court,  wherein  it  is  held  that 
the  petition  stated  a  cause  of  action,  that  the  contract 
was  an  entire  contract  for  50,000  yards  of  gravel,  tha*  the 
letters  of  the  defendant's  oflScials  were  competent  evi- 
dence, that  the  grayel  taken  from  the  Union  Pacific  pit 
was  proper  to  be  supplied  under  the  contract,  and  that 
interest  is  recoverable  from  the  date  of  the  expiration  of 
the  contract,  settled  the  law  of  the  case,  and  we  see  no 
reason  for  departing  from  the  conclusions  then  arrived  at. 

The  main  point  in  controversy  at  this  time  is  whether 
or  not  the  amount  of  damages  awarded  to  the  plaintiff  by 
the  jury  is  warranted  by  the  evidence,  and  whether  there 
was  such  surprise  to  the  defendant  at  the  trial,  and  dis- 
covery of  new  evidence  since  the  trial,  as  rendered  it  error 
upon  the  part  of  the  trial  court  to  refuse  to  set  aside  the 
verdict  and  grant  a  new  trial.  Since  the  amount  of  the 
plaintiff's  damages  was  based  upon  the  loss  of  profits 
which  he  had  sustained  by  reason  of  the  refusal  of  the 
defendant  to  accept  the  gravel  purchased,  it  was  incum- 
bent upon  him  to  prove  the  actual  cost  to  him  of  the 
gravel  loaded  upon  the  cars  according  to  contract.     He 
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proved  that  he  had  a  contract  with  one  Innhilder  to  load 
the  gravel  upon  cars  at  the  Springfield  gravel  pit  for  15 
(rents  a  cubic  yard,  and  as  to  the  cost  of  loauling  at  the 
other  pit  the  plaintiff  testified  that  he  could  take  out 
1,000  yards  of  gravel  a  day  from  the  Union  Pacific  pit 
with  an  elevating  grader;  that  it  would  take  15  or  20 
teams  to  haul  it  to  the  railroad  track,  a  distance  of  about 
2,500  to  3,000  feet;  that  in  1893,  1894  and  1895  he  could 
procure  all  the  teams  and  men  he  wanted  at  the  rate  of 
i]f2.50  a  day  for  man  and  team,  and  that  a  man  and  team 
could  haul  20  loads  of  gravel  a  day  to  the  cars.     In  this 
connection  he  further  testified  that  he  could   load   the 
gravel  upon  the  cars  at  the  switch  for  20  cents  a  cubic 
yard,  and  that  he  had  an  arrangement  with  one  Al  Brain- 
ard  to  take  the  gravel  from  the  pit  and  load  it  upon  the 
cars  for  20  cents  a  cubic  yard.     Upon  cross-examination 
it  was  disclosed  that,  while  he  had  testified  at  former 
trials  that  he  could  load  the  gravel  for  20  cents  a  yard, 
lie  had  not  previouslv  testified  as  to  any  arrangement  or 
contract  of  this  kind  with  Brainard.     The  defendant  in- 
iroduced  the  testimony  of  two  civil  engineers  and  two 
<»ravel  shippers  substantially  to  the  effect  that  it  would 
cost  from  45  to  70  cents  a  cubic  yard  io  load  and  ship  this 
gravel  if  it  had  to  be  hauled  to  the  Union  Pacific  tracks. 
There  is  other  evidence,  ho^^'ever,  offered  by  the  defend- 
ant, that  in  1897  the  plaintiff  made  a  written  offer  to  sell 
gravel  to  the  defendant  at  45  cents  a  cubic  yard  upon  the 
cars  at  the  gravel  pit  track,  or  from  the  pits  worked  by 
the  Union  Pacific  Railroad  at  55  cents  a  cubic  yard,  say- 
ing "this  would  have  to  be  hauled  3,000  feet,  which  would 
add  the  extra  cost."    Upon  a  consideration  of  all  the  evi- 
dence as  to  the  cost  of  furnishing  the  gravel,  the  jury  al- 
lowed the  plaintiff  a  net  profit  of  about  14^  cents  a  cubic 
yard.     This  fixed  the  cost  to  the  plaintiff  of  the  gravel 
hauled  to  the  cars  and  loaded  at  about  30  cents  a  cubic 
yard.     This  fixes  the  cost  at  a  greater  sum  than  that 
which  the  evidence  offered  by  the  plaintiff  tended  to  es- 
tablish, and  at  a  lower  cost  than  the  testimony  of  the 
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defendant's  witnesses  would  indicate  the  cost  to  be.  In 
view  of  all  the  testimony,  we  cannot  say  tliat  the  verdict 
is  unsupported  by  the  evidence,  and  under  the  established 
rule  the  verdict  of  the  jury  must  be  taken  as  final  upon 
the  question  of  fact. 

After  the  verdict,  and  before  a  hearing  upon  the  motion 
for  a  new  trial,  the  defendant  procured  the  affidavit  of 
one  Al  Brainard,  who  appears  to  be  the  same  individual 
with  whom  the  plaintiff  testified  he  had  an  agreement  to 
load  the  gravel  for  20  cents.  The  aflldavit  is  to  the  efl'ect 
that  Brainard  had  never  had  any  agreement  with  Parkins 
to  load  gravel  for  20  cents  a  cubic  yard,  and  that  from  his 
experience  in  work  of  that  kind  he  would  testify  that  the 
digging,  hauling  and  loading  of  the  gravel  was  worth 
about  47  cents  a  cubic  yard.  Many  grounds  were  as- 
signed in  the  motion  for  a  new  trial,  but  among  those 
most  insisted  upon  were  that  the  defendant  was  surprised 
by  the  evidence  of  Parkins  as  to  the  contract  with  Brain- 
ard to  load  the  gravel  for  20  cents,  and  on  account  of 
newly  discovered  evidence,  being  that  of  Brainard  that  he 
had  no  such  agreement  with  Parkins,  and  that  the  load- 
ing of  the  gravel  would  in  fact  cost  a  much  greater  sum. 
The  motion  for  a  new  trial  was  overruled  by  the  court. 
Most  of  the  grounds  assigned  therein  were  disposed  of 
when  this  case  was  here  before,  but  the  assignment  of 
error  for  overruling  the  motion  upon  the  grounds  of  sur- 
prise and  newly  discovered  evidence  remains  to  be  con- 
sidered. 

The  verdict  of  the  jury  is  evidently  not  based  upon  the 
testimony  of  Parkins  that  he  could  load  the  gravel  for 
20  cents  a  cubic  yard,  or  that  he  had  an  arrangement 
whereby  it  was  to  be  loaded  for  that  price,  for  they  fixed 
the  cost  at  a  sum  greater  by  one-half.  No  surprise  at  the 
testimony  of  Parkins  that  the  gravel  could  be  loaded  for 
20  cents  a  cubic  yard  could  be  claimed  by  the  defendant, 
since  at  former  trials  his  testimony  had  been  to  the  same 
effect,  but  it  is  urged  that,  since  he  had  never  testified  to 
a  contract  with  Brainard,  the  defendant  was  surprised 
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by  this  testimony.  It  is  shown,  however,  that  he  had 
never  been  asked  as  to  the  existence  of  any  contract  to 
load  the  gravel  at  this  price,  and  there  is  nothing  in  the 
record  which  shows  that  the  defendant  might  not  have 
ascertained  the  claim  of  Parkins  that  such  a  contract  ex- 
isted by  the  ordinary  process  of  cross-examination.  The 
defendant  was  not  surprised  by  the  claim  that  the  cost  of 
loading  was  only  20  cents  a  cubic  yard,  but  claimed  to 
have  been  surprised  merely  by  the  collateral  fact  that  one 
Brainard  was  ready  and  willing  to  load  the  gravel  for 
Parkins  at  that  price.  It  will  be  observed  that  when  this 
testimony  was  given  the  defendant  made  no  effort  to  ob- 
tain a  continuance  in  order  to  procure  the  evidence  of 
Rrainard,  and  did  not  complain  of  surprise  until  after 
the  verdict  had  been  rendered.  If  it  had  deemed  the  sur- 
prise material,  it  should  have  immediately  applied  for 
time  to  procure  the  necessary  testimony  to  meet  the  new 
fact,  and  not  waited  until  an  unfavorable  verdict  had  been 
reached  before  it  acted.  We  think,  upon  the  whole  record, 
the  defendant  was  not  entitled  to  a  new  trial  merely  upon 
the  ground  of  b(Mng  surprised  by  Parkins'  evidence  re- 
garding his  arrangement  with  Brainard. 

We  are  further  of  the  opinion  that  a  new  trial  should 
not  be  granted  upon  the  ground  of  newly  discovered  evi- 
dence. The  defendant  had  ample  notice  at  former  trials 
of  what  Parkins'  testimony  would  be  as  to  the  <?ost  of  load- 
ing the  gravel.  At  this  trial  it  introduced  the  testimony 
of  several  witnesses  upon  this  point,  and  the  additional 
evidence  of  Brainard  as  to  the  cost  of  loading  tlM?  gravel 
would  merelv  be  cumulative.  We  do  not  think  it  cumula- 
tive  to  such  a  degree  or  of  such  importance  that  its  pro- 
duction would  be  apt  to  change  the  result. 

The  verdict  seems  large,  but,  when  tSie  amount  of  in- 
terest allowed  under  the  instructions  of  the  court  is  de- 
ducted, it  leaves  the  recovery  for  loss  of  profits,  as  we 
have  seen,  at  less  than  15  cents  a  cubic  yard,  and  this, 
under  the  law  as  formerly  settled  in  this  case  and  the  evi- 
dence adduced,  seems  to  be  as  fair  an  estimate  as  a  jury  is 
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ever  liable  to  make  in  a  case  where  there  is  such  a  decided 
conflict  in  the  testimony. 

For  these  reasons,  the  judgment  of  the  district  court  is 

Affirmed. 


John  W.  Bueke,  appellee,  v.  City  of  South  Omaha, 

appellant. 

Filed  October  3,  1907.    No.  14,885. 

Cities:  Liabiutt.  The  making,  improving  and  repairing  of  streets  by 
a  municipal  corporation  relate  to  its  corporate  interest  only,  and 
it  is  liable  for  the  wrongful  or  negligent  acts  of  its  agents  in 
performing  such  duties.    City  of  Omaha  v.  Croft,  60  Neb.  57. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  Q.  Sears,  Judge.    Affirmed. 

Lambert  &  Winters,  for  appellant. 

H.  G,  Murphy  and  Benjamin  8.  Baker,  contra. 

DUFFIB,  O. 

Plaintiff  was  employed  by  the  defendant  city  in  repair- 
ing one  of  its  streets.  Through  the  negligence  of  the  fore- 
man in  charge  of  the  work  he  was  injured  by  the  action  of 
an  uncontrollable  and  vicious  team,  being  thrown  into  a 
pit  or  washout  some  30  feet  in  depth  which  was  being 
filled,  and  he  sustained  injuries  to  his  damage,  fixed  by 
the  jury  at  f 2,387.50.  Upon  the  return  of  the  verdict, 
defendant  filed  a  motion  for  judgment  non  obstante  vere- 
dicto, under  section  440  6f  the  code.  This  motion  was 
overruled,  and  defendant  appeals. 

No  complaint  is  made  of  the  amount  of  damages 
awarded  or  of  errors  committed  upon  the  trial,  and  the 
only  question  submitted  for  our  determination  is  whether 
or  not,  under  the  facts  above  set  out,  the  city  is  liable 
to  an  employee  engaged  in  the  repair  of  its  streets  for 
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negligence  resulting  in  injury  to.  the  employee.  In  other 
words,  does  the  doctrine  of  respondeat  superior  apply? 
Under  its  charter,  general  power  is  conferred  upon  the 
defendant  city  to  create  improvement  districts  for  the 
purpose  of  improving  the  streets,  boulevards,  alleys  or 
other  public  grounds  therein  by  paving,  repaving,  mac- 
adamizing, curbing,  guttering,  grading  or  changing  the 
established  grade  in  such  manner  as  may  be  det^^rmined 
upon.  Comp.  St.  1905,  ch.  13,  art.  II,  sec.  128,  subdiv. 
III.  It  is  also  empowered  to  open,  vacate,  widen  and 
narrow  streets,  avenues  and  alleys  within  the  city;  to 
exercise  the  right  of  eminent  domain,  and  appropriate 
private  pi'operty  for  the  use  of  the  city  for  streets,  alleys, 
avenues  and  other  public  purposes.  Section  128,  supra . 
subdiv.  XXXIII.  It  is  to  control  and  direct  all  work 
upon  the  public  streets,  except  as  otherwise  provided. 
Section  128,  supra^  subdiv.  XXXI.  It  is  to  care  for,  su- 
pervise and  control  all  public  highways,  bridges,  streets, 
alleys,  public  squares  and  commons  w^ithin  the  city,  and 
cause  the  same  to  be  kept  open  and  in  repair  and  free  from 
nuisance.  Section  128,  supra,  subdiv.  LVI.  It  might  be 
further  observed  that  the  state  has  reserved  no  control  o# 
the  streets  in  cities,  and  has  relieved  the  counties  of  all 
responsibilities  for  the  repair  or  good  order  of  streets  in 
cities  and  incorporated  towns.  Prom  this  it  will  be  seen 
that  the  defendant  city  has  absolute  care  and  control  of 
the  streets  within  its  limits,  that  its  duty  is  to  keep  them 
in  repair  and  safe  for  travel,  and  whether,  when  engaged 
in  opening,  working  and  repairing  its  streets,  it  is  en- 
gaged in  a  corporate  capacity  or  in  a  governmental  duty 
is  the  question  to  be  solved  and  upon  which  its  liability  in 
this  case  depends.  The  state  cannot,  without  its  consent 
expressed  through  legislation,  be  sued  for  injuries  result- 
ing from  an  act  done  in  the  exercise  of  its  lawful  govern- 
mental powers  and  pertaining  to  the  administration  of 
government.  When  this  power  is  exercised,  as  it  must 
be,  through  an  agent,  the  agent  cannot  be  sued  for  in- 
juries resulting  from  a  strict  performance  of  the  agency. 
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In  such  case  the  act  is  regarded  as  the  act  of  the  state, 
and  not  of  the  agent,  who  is  the  mere  instrument  of  the 
state,  and  nothing  more;  and,  if  the  agent  employs  serv- 
ants in  the  performance  of  the  act,  he  cannot  be  sued  for 
injuries  resulting  from  the  negligence  of  the  servants. 
The  rule  of  respondeat  superior  does  not  apply.  The 
state,  and  not  the  agent,  is  the  real  superior.  But  when 
the  state,  by  wjslj  of  grant  or  special  privilege,  authorizes 
private  persons  in  part  for  their  personal  benefit  to  per- 
form such  governmental  acts,  these  persons  are  not  clothed 
with  this  immunity  of  mere  agents  of  the  state,  although 
the  authority  given  them  may  include  the  exercise  of 
power  such  as  that  of  eminent  domain,  which  can  only  be 
exercised  by  the  state  or  its  agents.  Hourigan  v.  City  of 
Norv:iGhy  77  Conn.  358.  Municipal  corporations  are 
agents  of  the  state  in  the  exercise  of  certain  governmental 
powers.  The  preseiTation  of  the  health  and  peace  of  its 
inhabitants  and  fire  protection  afforded  the  property 
owner  are  governmental  functions.  Gillespie  v.  City  of 
Lincoln y  35  Neb.  34 ;  Village  of  Verdon  v.  Bowman^  5  Neb. 
(Unof.)  38.  So,  also,  where  an  independent  officer  or 
board  is  created  by  state  law  to  perform  certain  duties 
within  the  corporate  limits  of  a  city,  and  over  whose  action 
the  city  has  no  control,  the  city  will  not  be  liable  for  the 
acts  of  such  officer  or  board,  as  their  acts  are  govern- 
mental in  their  character.  Murray  v.  City  of  Omaha, 
66  Neb.  279. 

But  municipal  corporations  are  also  treated  in  certain 
respects  as  private  corporations;  and  this  when  they  are 
authorized  by  way  of  special  privilege  to  perform  certain 
acts  in  part  for  the  special  benefit  of  the  corporation  and 
its  inhabitants,  which,  if  performed  by  the  state,  would 
undoubtedly  be  an  exercise  of  its  governmental  power. 
When  the  state  imposes  upon  an  incorporated  city  the  ab- 
solute duty  of  performing  some  act  which  the  state  may 
lawfully  perform,  and  pertaining  to  the  administration  of 
government,  the  city,  in  the  performance  of  that  duty, 
may  be  clothed  with  the  immunities  belonging  to  the  mere 
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agont  of  the  state;  but  when  the  city  is  merely  authorize<l 
by  way  of  special  privilege  to  perform  such  an  act  in  part 
for  its  corporate  benefit  and  the  benefit  of  its  inhabitants, 
the  city  is  not  clothed  with  these  immunities,  and  is  liable 
to  be  sued  for  injuries  inflicted  through  its  n^ligence  in 
the  performance  of  such  an  act.  Cities  in  this  state  are 
granted  special  privileges  for  the  benefit  of  their  inhabit- 
ants in  the  control  of  the  streets  and  allevs  within  their 
corporate  limits.  They  may  create  improvement  districts, 
and  grade,  gutter  and  pave  their  streets,  and  for  this  pur- 
pose they  may  levy  a  special  tax  upon  the  property  of  the 
inhabitants.  They  are  invested  with  the  extraordinary 
power  of  eminent  domain  in  taking  private  property  for 
street  and  alley  purposes.  They  are  privileged  to  control 
and  direct  the  work  upon  the  streets ;  and  these  are  special 
privileges  extended  by  the  state,  and,  as  said  in  City  of 
Omaha  v.  Olmsted,  5  Neb.  446,  "a  sufficient  consideration 
for  the  duties  which  the  law  imposes."  As  well  said  in 
that  case :  "The  state  grants  to  the  municipality  a  portion 
of  its  sovereign  authority,  in  greater  powers  of  self-gov- 
ernment than  are  giveu  to  qu^uii  corporations,  in  increased 
facilities  for  the  acquisition  and  control  of  corporate  prop- 
erty, and  in  the  special  authority  over,  and  control  of,  the 
streets,  and  their  adaptation  to  the  wants  and  convenience 
of  the  citizens  of  the  municipality.  The  acceptance  of 
these  privileges  is  considered  as  raising  an  implied 
promise  on  the  part  of  the  city  to  perform  its  corporate 
duties;  and  this  implied  agre(*ment  made  with  the  sov- 
ereign power  inures  to  the  benefit  of  every  individual  in- 
terested in  the  proper  performance  of  such  duties."  This 
course  of  reasoning  leads  to  but  one  conclusion,  namely, 
that  it  is  a  corporate  duty  of  the  city  to  keep  its  streets 
in  good  repair  and  safe  for  travel.  In  numerous  cases  we 
have  steadfastly  adhered  to  the  rule  that  a  city  is  respon- 
sible to  a  traveler  injured  by  reason  of  a  defective  street 
or  walk.  This  is  the  doctrine  adopted  by  a  large  majority 
of  the  states.  In  Barnes  r.  District  of  Cohimhia,  91  TJ. 
S.  540,  the  court,  at  page  551,  has  listed  the  states  follow- 
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ing  this  rule  up  to  1875,  the  year  in  which  the  opinion 
waB  filed.  Among  them  are  New  York,  Illinois,  Alabama, 
Connecticut,  North  Carolina,  Maryland,  Pennsylvania, 
Wisconsin,  Virginia  and  Ohio.  The  only  states  mentioned 
as  repudiating  the  rule  are  Massachusetts  and  Michigan. 
The  court,  in  its  opinion,  notices  and  comments  upon  the 
fact  that  in  these  states  which  have  followed  this  rule 
the  courts  have  refuKsed  to  apply  it  to  counties  and  towns, 
and  it  ends  the  discussion  of  that  question  in  the  follow- 
ing words:  "Whether  this  distinction  is  based  npon 
sound  principle  or  not,  it  is  so  well  settled  that  it  cannot 
be  disturbed.  Decisions  or  analogies  derived  from  this 
source  are  of  little  value  in  fixing  the  liability  of  a  city 
or  a  village." 

If  a  city  is  liable  to  a  traveler  for  injuries  incurred  in 
consequence  of  the  defective  condition  of  its  streets,  on 
principle  it  ought  to  be  liable  for  negligence  toward  those 
whom  it  employs  to  repair  them.  In  Barree  v.  City  of 
Cape  Oirardeau,  6  L.  R.  A.  (n.  s.)  1090  (197  Mo.  382), 
the  following  was  held:  "The  making  and  improving  of 
streets  by  a  municipal  corporation  relate  to  its  corporate 
interests  only,  and  it  is  therefore  liable  for  the  wrongful 
acts  of  its  agents  in  performing  such  duties."  In  a  note 
to  McMahon  v.  Dubuque ^  70  Am.  St.  Rep.  143  (107  la. 
62),  it  is  said:  "Municipal  corporations,  acting  within 
the  purview  of  their  authority,  and  in  their  ministerial  or 
corporate  character,  in  the  management  of  property  for 
their  own  benefit,  or  in  the  exercise  of  jwwers,  assumed 
voluntarily  for  their  own  advantage,  are  impliedly  liable 
for  damage  caused  by  the  negligence  of  their  officers  and 
agents,  though  they  may  be  engaged  in  some  work  that 
will  inure  to  the  general  benefit  of  the  municipality. 
Orading  streets,  cleansing  sewers,  or  keeping  wharves  .in 
safe  condition,  from  which  a  profit  is  derived,,  are  duties 
of  this  character:  Moffitt  v.  Asheville,  103  N.  Car.  237, 
14  Am.  St.  Rep.  810;  Hitchins  v.  Mayor,  68  Md.  100,  6 
Am.  St.  Rep.  422;  Gibson  v.  Huntington,  38  W.  Va.  177, 
45  Am.  St.  Rep.  853;  Heigcl  v.  Wichita  County,  84  Tex. 
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392,  31  Am.  St.  Rep.  63."  In  a  note  to  Barree  v.  City  of 
Gape  Girardeau,  supra,  the  author  says:  "A  conflict  is 
found  among  the  authorities  dealing  with  the  question 
under  annotation.  It  is  apparent  from  an  examination  of 
these  authorities  that,  in  the  ab>sence  of  statutory  liabil- 
ity, this  conflict  does  not  arise  from  any  distinction  be- 
tween the  liability  of  a  municipality  for  injuries  caused 
by  a  defective  highway  and  those  caused  by  the  municipal 
employees  while  engaged  in  the  construction  or  repair  of 
the  highway,  but  that  these  liabilities  rest  upon  the  same 
ground,  namely,  whetlier  or  not  the  construction  and  re- 
pair of  highways  constitute  a  public  or  governmental 
function  instead  of  a  private  or  corporate  function;  and 
that  the  courts,  in  passing  upon  the  liability  of  the  munici- 
pality for  injuries  inflicted  in  the  carrying  on  of  the  work 
of  construction  or  repair,  divide  in  accordance  with  the 
manner  in  which  this  fundamental  question  has  been  de- 
termined in  their  respective  jurisdictions.  Thus,  in  Col- 
orado, where  the  construction  and  maintenance  of  hi^- 
ways  is  held  to  be  a  corporate,  and  not  a  public,  duty,  the 
municipality  is  held  liable  for  the  negligent  injury  of 
a  person  engaged,  in  digging  gravel  from  a  pit  for  use  in 
repairing  a  highway.  Golorado  Gity  v.  Liafe^  28  Colo.  468, 
65  Pac.  630.  And  in  Denver  v.  Peterson^  5  Colo.  App.  41, 
36  Pac.  1111,  the  municipality  was  held  liable  for  in- 
juries resulting  from  the  frightening  of  a  horse  by  a  st^am 
roller."  The  same  rule  was  held  in  New  York  under  like 
conditions.  Paine  v,  Gity  of  Rochester,  14  N.  T.  Supp. 
180.  We  think  our  former  decisions  are  clearly  to  the 
effect  that  the  care  of  highways  within  the  municipal 
limits  is  a  corporate,  and  not  a  governmental,  function, 
and,  if  so,  the  city  is  liable  to  any  one  injured  through  its 
neglect  in  the  performance  of  that  duty.  City  of  Omaha 
V.  Croft,  60  Neb.  57. 
We  recommend  an  affirmance  of  the  judgment. 


Good,  0.,  concura 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  appealed  from  is 


Affirmed. 


Prosper  Amell,  appellee,  v.  Clarence  Fisher^ 

appellant. 

FiLKD  OcTOBEB  3,  1907.    No.  14,900. 

Judgment:  Vaoathcg.  A  motion  does  not  lie  to  vacate  a  judgment  of 
the  district  court  filed  at. a  term  subsequent  to  the  rendition  of 
the  Judgment,  and  not  founded  on  any  of  the  grounds  set  forth 
In  section  604  of  the  code. 

Appeal  from  the  district  court  for  Thurston  county: 
Guy  T.  Graves,  Judge.    Dismissed. 

H.  Chase,  for  appellant. 

E.  J.  Smith  and  Thomas  L.  Sloariy  contra. 

Good,  C. 

This  was  a  suit  in  equity  to  determine  the  title  to  40 
acres  of  land  in  Thurston  county,  Nebraska.  Both  tho 
parties  claim  title  to  the  land  as  the  next  of  kin  to  Peter 
Babtiste  Amell,  who  died  intestate  and  without  issue, 
and  after  the  death  of  his  mother.  Prosper  Amell,  the 
plaintiff,  claimed  as  the  father  of  said  intestate.  Clarence 
Fisher,  the  defendant,  claimed  as  the  half-brother  of  said 

m 

intestate,  and  denied  that  Prosper  Amell  was  the  father 
of  said  Peter.  There  are  many  other  allegations  in  the 
pleadings  relative  to  the  relation  of  the  parties  that  need 
not  be  noticed.  Trial  was  had  to  the  court,  resulting  in 
findings  and  a  judgment  for  the  plaintiff.  This  judg- 
ment was  entered  on  the  9th  day  of  October,  1905.  IJe- 
fendant  took  no  steps  for  a  new  trial  or  to  vacate  such 
JTMigment  until  the  24th  day  of  March,  1906,  and  at  a 
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term  of  court  subsequent  to  that  at  which  the  judgment 
was  rendered,  when  he  filed  a  motion  to  set  aside  and  va- 
cate the  judgment  notwithstanding  the  findings  of  the 
court,  and  for  judgment  in  his  favor  upon  the  pleadings. 
This  motion  was  overruled  by  the  trial  court  on  the  same 
day  that  it  was  filed.  The  defendant  filed  a  transcript  of 
the  proceedings  in  this  court  on  the  24th  day  of  Septan- 
ber,  1906,  more  than  eleven  months  after  the  rendition  of 
the  original  judgment  and  just  six  months  after  the  over- 
ruling of  said  motion. 

The  appeal  was  not  docketed  in  this  court  in  time  to 
give  this  court  jurisdiction  to  review  the  original  judg- 
ment, so  that  but  a  single  question  is  presented  by  this 
vc^cord,  namely,  did  the  district  court  err  in  overruling  the 
defendant's  motion  to  vacate  and  set  aside  the  judgment. 
Section  602  of  the  code  points  out  the  grounds  upon  which 
I  judgment  of  the  district  court  may  be  vacated  at  a  term 
subsequent  to  its  rendition.  Sections  603  and  604  i>oint 
out  the  manner  in  which  such  relief  may  be  sought  Sec- 
tion 604  designates  all  of  the  grounds  upon  which  such 
it^lief  may  be  granted  by  a  motion.  The  defendant's  mo- 
tion to  vacate  the  judgment  did  not  fall  within  any  of  the 
provisions  of  this  section,  and  the  district  court  was 
therefore  without  any  authority  to  grant  the  relief  which 
the  defendant  sought  by  this  motion.  Any  ruling  upon 
this  motion  could  not  affect  the  judgment  that  had  been 
rendered  at  a  previous  term  of  court.  The  judgment  of 
the  district  court  in  overruling  this  motion  was  right  and 
should  be  affirmed.  We  recommend  that  the  appeal  be 
dismissed. 

DuFFiB,  0.,  concurs. 

By  the  Court:  For  the  reasons  given  in  the  forgoing 
opinion^  the  appeal  is 

DiSMISSBD. 
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Union  Pacific  Lodgk  No.  17,  A.  O.  U.  W.,  appellee,  v. 
Bankers  Surety  Company,  appellant. 

Filed  Octobeb  3,  1907.    No.  14,945. 

1.  Evidence.    In  an  action  hy  a  subordinate  lodge  of  a  fraternal  bene- 

ficial association,  the  books  and  records  of  the  lodge  when 
properly  identified  are  receivable  in  evidence  against  the  mem- 
bers of  the  lodge  and  their  privies. 

2.  Corporations:  Insurance:   Estoppel.     Where  a  surety  company  is- 

sues an  indemnity  policy  Insuring  a  fraternal  beneficial  associa- 
tion from  loss  by  larceny  or  embezzlement  of  its  officers,  the 
contract  not  being  illegal,  the  company  will  be  estopped  from 
denying  the  legal  capacity  of  the  association  in  an  action  on  the 
policy  by  the  association  against  the  company. 

Appeal  from  the  district  court  for  Douglas  county; 
^^'ILLls  G.  Sears,  Judge.    Affirmed. 

E.  M.  Bartlett  and  W.  N.  Chambers,  for  appellant. 

Weaver  &  Oilier,  contra. 

Jackson,  C. 

The  plaintiflF  had  judgment  in  an  action  on  an  em- 
plover's  indemnity  policy  issued  by  the  defendant  for  tin* 
protection  of  the  plaintiff  against  loss  by  larceny  or  em- 
bezzlement of  its  officers.  The  financier  and  receiver  ar(» 
among  the  principal  financial  officers  of  the  plaintiff.  The 
contract  of  indemnity  covered  both  of  these  offices.  During 
the  period  involved  in  the  transactions  in  suit,  Henry 
McCoy  was  the  financier  and  Ross  C.  Rowley  the  receivcT. 
It  was  claimed  in  the  petition  that  both  of  these  officers 
were  short  in  their  accounts,  and  judgment  was  asked  to 
cover  the  default  of  both.  The  court  directed  a  verdict 
in  favor  of  the  defendant  as  to  the  claim  of  shortage* 
against  the  financier,  and  the  case  having  been  submitted 
to  a  jury  as  to  the  receiver  a  verdict  was  returned  against 
54 
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tlie  clefeiulant,  upon  which  the  judgment  involved  in  this 
appeal  was  entered. 

The  plaintiff  is  the  subordinate  lodge  of  a  fraternal 
benefieial  association,  which  issues  certificates  of  indem- 
nity on  tlie  lives  of  it«  meml)ers,  who  are  periodically  as- 
s<\ssed  to  pay  death  claims.     The  accounts  between  the 
lodge  and  its  members  are  kept  in  a  ledger,  where  each 
member  is  charged  with  assessments  for  death  losses  and 
other  denmnds  incident  to  the  conduct  of  the  affairs  of  the 
lodge  and  the  grand  lodge  to  which  it  is  subordinate,  and 
<redited  with  payments  as  they  are  made.    This  ledger  or 
l)ook  of  account  is  required  to  be  kept  by  the  fundamental 
law  of  the  order  and  is  one  of  the  records  of  the  lodge. 
The  proc(H^rlings  of  the  lodge  are  recorded  in  a  minute 
]H)ok  by  an  oflBcer  styled  the  recorder,  in  which  the  receipts 
and  disbursc^ments  of  the  lodge  are  required  to  be  entered. 
The  financier  receives  the  funds  due  the  lodge,  and  keeps 
tlie  accounts  between  the  lodge  and  its  members.     The 
funds  collected  by  him  are  required  to  be  turned  over  to 
the  receiver  to  be  disbursed  under  the  direction  of  the 
lodge.    The  financier  is  provided  with  blank  books  of  re- 
ceipts to  be  filled  out  by  him  and  delivered  to  persons  from 
whom  funds  are  received.     Stubs  of  receipts  are  retained 
in  his  office  showing  the  purpose  for  which  the  receipt  was 
issued,  the  amount  received,  and  from  w^hom.     He  also 
Iceeps  a  cash  book,  in  which  entries  are  made  of  cash  re- 
ceived.    At  the  trial  the  court  received  in  evidence  the 
minute  book  of  the  lodge,  showing  the  receipts  and  dis- 
bui'sements,  together  with  the  ledger  accounts  between  the 
lodge  and  its  members,  and  an  exjjert  accountant  testified 
(o  having  made  an  examination  of  these  books,  and  from 
the  books  to  the  condition  of  the  accounts  between  the 
lodge  and  its  financier  and  receiver.     From  the  testimony 
of  the  plaintiff's  witnesses  it  appeared  that  the  cash  book 
kept  by  the  financier  and  stubs  of  receipts  could  not  be 
found,  except  for  a  period  of  two  or  three  months  of  the 
latter  part  of  McCoy's  term  of  office,  and,  except  for  that 
jK'iiod,   were  not   productnl   in   evidence.     The  appellant 
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complains  of  the  admission  of  the  minute  book  and  the 
ledger  accounts,  because  it  is  said  they  are  not  books  of 
original  entry.  The  charges  against  the  meml)ers  are  en- 
tered in  the  ledger  only.  The  credits  were  entered  both 
from  the  cash  book  and  the  mc^mory  of  the  otKcer,  so  that 
the  ledger  account  is  the  only  book  of  account  showing  the 
complete  financial  transactions  between  the  lodge  and  it8 
members,  and  for  that  purpose  is  a  book  of  original  entry. 
The  recorder  ordinarily  kept  tlie  minutes  of  the  lodge  in 
shorthand  notes,  which  were  transcribed  into  the  record. 
This  record  appears  to  have  been  read  in  open  lodge,  and 
had  the  approval  of  its  membei's.  Both  books  were  re- 
quired  to  be  kept  b}^  the  law  of  the  order,  and  were  part  of 
the  records  of  the  lodge,  and  as  such,  when  properly 
identified,  are  admissible  in  evidence  against  the  members 
of  the  lodge  and  their  privies,  in  an  action  by  the  lodge. 

The  court  instructed  the  iurv  as  follows :  "You  are  in- 
structed  that  mere  discrepancies  in  accounts  do  not  con- 
stitute larceny  or  embezzlement,  but  that  the  larceny  or 
embezzlement.  If  any,  must  be  shown  by  the  plaintiff  as 
a  material  fact,  and  in  that  regard  you  may  consider  the 
accounts  of  the  lodge,  as  shown  by  the  books  received  in 
evidence,  and  as  bearing  upon  the  question  as  to  whether 
or  not  the  said  Rowley  did,  as  such  officer,  during  said 
time  covered  by  defendant's  bond,  have  plaintiff's  moneys 
in  his  possession  that  were  not  paid  out  according  to  the 
direction  of  tlie  lodge,  nor  turned  over  to  his  successor  rn 
office."  It  is  said  that  this  instruction  is  erroneous,  be- 
cause of  a  lack  of  evidence  to  show  that  the  receiver  had 
money  in  his  possession  that  was  not  paid  out  according 
to  the  direction  of  the  lodge  or  turned  over  to  his  successor 
in  office,  and  that  therefore  there  was  no  evidence  of  lar- 
ceny or  embezzlement.  If  the  testimony  of  the  expert 
accountant  is  to  be  believed,  there  is  no  merit  in  this 
contention,  and  the  weight  to  be  given  to  the  evidence  was 
a  matter  exclusively  for  the  jury. 

The  defendant  requested  the  court  to  instruct  the  jury 
that  a  surety  is  entitled  to  stand  upon  the  strict  terms  of 
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his  contract;  he  is  bound  only  to  the  extent  and  in  the 
manner  pointed  out  in  his  obligation;  and,  further,  that 
fraud  is  never  presumed,  but  must  be  proved  by  the  party 
asserting  it  by  a  fair  preponderance  of  the  evidence.  The 
court  refused  these  instructions,  and  of  this  ruling  the 
defendant  complains.  The  rules  announced  in  the  instruc- 
tions requested  are  doubtless  correct  as  abstract  proposi- 
tions of  law,  but  our  attention  has  not  been  called  to  any 
facts  involved  in  this  controversy  which  would  make  the 
refusal  of  the  trial  court  to  give  the  instructions  preju- 
dicial error,  and  it  is  not  explained  how  such  instructions 
would  have  aided  the  jury  to  arrive  at  a  different  con- 
clusion. 

The  defendant  produced,  and  sought  to  have  introduced 
in  evidence,  a  letter  received  by  the  plaintiff  from  the  re- 
corder of  the  grand  lodge.  On  objection  the  offer  was 
denied,  and  it  is  said  that  this  letter  discloses  inaccuracies 
in  the  accounts  of  the  lodge.  The  trial  court  did  not  err 
in  excluding  this  letter  from  the  consideration  of  the 
jury.  The  books  of  the  lodge  were  in  evidence,  they  were 
examined  by  accountants  on  behalf  of  the  defendant,  and 
the  grand  recorder  himself  was  present  at  the  trial  and 
examined  as  a  witness.  If  the  books  were  inaccurate,  the 
proof  was  at  hand,  and  in  any  event  there  seems  to  be  no 
theory  presented  by  the  record  upon  which  the  letter  was 
admissible. 

Many  other  rulings  of  the  trial  court  on  the  admission 
of  evidence  are  discussed  in  the  brief.  None  of  the  rulings, 
however,  are  found  to  be  prejudicial  to  the  defendant. 

Finally,  it  is  urged  that  the  petition  does  not  show  the 
legal  capacity  of  the  plaintiff  to  sue.  The  defendant  is 
not  favorably  situated  to  raise  this  question.  It  con- 
tracted with  the  plaintiff,  and  the  contract  is  not  illegal 
It  is  therefore  estopped  from  denying  the  legal  capacity  of 
the  plaintiff. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Amks,  C,  concurs. 
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By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Prudential  Real  Estate  Company,  appellant,  v. 

Thomas  F.  Hall,  appellee.* 

Filed  Octobeb  3,  1907.    No.  15,234. 

1.  Judgnaient:  Vacating.     The  power  of  the  district  court  to  modify 

or  vacate  its  Judgments  during  the  term  at  which  the  Judgment 
was  rendered  is  discretionary. 

2.  Taxation:  Validity  of  Tax.     The  validity  of  taxes  involved  in  a 

default  decree   rendered  in   a  scavenger  suit  may  be  contested 
upon  an  application  to  confirm  the  sale. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    AffirmecL 

D.  C.  Patterson  J  for  appellant. 

H.  P.  Leavitt,  contra. 

H.  E.  Burnam,  /.  J.  Dunn  and  John  A.  Riney  for  the 
state. 

Jackson,  C. 

This  action  presents  another  feature  of  the  scavenger 
act,  and  grows  out  of  a  controversy  over  the  confirmation 
of  the  sale  of  tract  No.  18,264,  being  a  part  of  lot  6,  block 
9,  in  ilcCague's  addition  to  the  city  of  Omaha.  The  de- 
cree included  a  considerable  amount  of  special  taxes  and 
a.ssessmenta.  The  tract  was  sold  March  15,  1905,  to  D.  0. 
Patterson,  trustee,  for  |50,  to  whom  a  certificate  of  sale 
was  issued,  which  was  afterwards  assigned  to  the  Pruden- 
tial Real  Estate  Company,  the  appellant  herein.  Thomas 
F.  Hall  became  the  owner  of  the  equity  of  redemption 
after  the  tax  sale,  and  Fred  Sellick  was  his  tenant.    Final 

■■  - ■ — — — -^ 

Rehearing  allowed.     See  opinion,  p.  808,  post,  L 
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notice  of  an  application  to  confirm  the  sale  was  served  on 
Mall  and  Sellick  on  the  13th  dav  of  December;  1900.    The 
entry  in  the  confirmation  record  is  of  the  date  of  March 
14,  1907,  and  on  March  IT),  1907,  at  the  Febrnarj-  term  of 
the  district  court  for  Douglas  county,  an  order  confirm- 
ing the  sale  was  entered.    On  the  20th  of  that  month,  anil 
at  the  same  term  of  court,  Hall  filed  a  motion  to  set  aside 
and  vacate  the  order  of  confirmation,  accompanieil  by  ob- 
jections to  the  confirmation  of  the  sale,  support(Hl  by  a 
showing  of  the  reasons  why  objections  were  not  sooner 
nmde.    On  March  23,  at  the  same  term  of  conrt,  the  order 
of  confirmation  was  vacated,  and  permission  given  to  file 
and  enter  objections  to  confirmation.    On  Ai)ril  2  of  that 
year  supplemental  objections  were  filed,  charging  in  effect 
that  all  persons  occupying  the  tract  had  not  been  serval 
with  notice  of  the  application  to  confirm,  and  that  the 
court  had   no  jurisdiction  to  enter   the  confirmation  of 
sale;  that  the  city  council  of  the  city  of  Omaha,  in  whose 
behalf  the  special  taxes  and  assessments  had  been  levied, 
had  passed  a  resolution  instructing  the  tax  commissioner 
or  other  officer  of  the  city  to  be  present  at  the  sale  of  all 
plroperty  under  the  decree  involved,  and  to  bid  on  behalf 
of  the  city  of  Omaha  on  all  proy)erties  offered  for  sale  a 
certain  percentage  of  the  a^^sessed  valuation  as  made  by 
the  tax  commissioner;  that  such  percentage  should  stand 
as  the  lowest  bid  to  be  received  on  any  property  within  the 
city  of  Omaha  at  such  sale;  that  such  resolution  was  pub- 
lished in  the  daily  p;i])ers  of  the  city  of  Omaha  prior  to  the 
sale  in  the  fall  of  1904  and  the  winter  and  spring  of  1905, 
and  that  it  was  understood  by  all  persons  intending  to 
participate  in  said  sale  that  no  bid  would  be  received  on 
any  city  property  for  less  than  the  percentage  named  in 
said  resolution;  that  Thomas  F.  Hall  intended  to  be  pres- 
ent at  the  sale  and  bid  a  sum  largely  in  excess  of  the  sum 
bid  by  Patterson,  but  that  he  was  induced  anil  influenced 
to  remain  away  from  the  sale,  and  took  no  part  therein, 
bv  reason  of  a  conversation  with  the  tax  commissioner  of 
the  citv  of  Omalia,  who  informed  him  that  no  bids  would 
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bo  received  of  a  sum  less  than  the  percentage  required  by 
the  resolution  adopted  by  the  city  council;  that  such  per- 
centage exceeded  the  amount  which  Hall  intended  to  bid 
for  the  tract,  and  that  Hall  had  no  notice  of  the  fact  that 
sale  had  been  made  to  Patterson  until  long  after  the  date 
of  such  sale ;  and  that  all  these  facts  were  known  to  Pat- 
terson. Upon  the  hearing  of  the  objections  to  the  confir- 
mation of  the  sale,  the  sale  was  vacated  upon  the  condi- 
tion that,  if  a  supersedeas  was  not  filed  for  the  purpose 
of  a  review  in  this  court,  Thomas  P.  Hall  should  deposit 
with  the  county  treasurer  of  Douglas  county  the  sum  of 
$300  as  a  guarantee  that  he  would  bid  at  least  that  amount 
at  the  next  sale  of  the  property.  The  Prudential  Ileal 
Estate  Company  appeals. 

The  first  assignment  of  error  discussed  relates  to  the 
order  of  the  trial  court  setting  aside  the  confirmation  of 
the  sale.  It  is  a  familiar  rule,  however,  that  the  power  of 
the  district  court  over  its  own  judgments  during  the  term  ' 
at  which  the  judgment  is  rendered  is  discretionary,  and  is 
not  subject  to  review  in  this  court.  So  that  we  come  at 
once  to  the  question  of  the  correctness  of  the  ruling  of  the 
district  court  in  vacating  the  sale.  The  decree,  as  affect- 
ing the  tract  involved,  was  by  default,  and  by  it  the  owner 
was  not  deprivcKl  of  the  legal  right  to  have  the  validity  of 
the  taxes  determined  prior  to  the  confirmation  of  the  sale. 
.  k^tate  V,  Several  Parcels  of  Land,  75  Neb.  538. 

There  is  no  complaint  that  the  evidence  is  insufficient  to 
sustain  the  judgment,  if,  as  a  matter  of  law,  the  court  had 
jurisdiction  to  entertain  the  application,  and  it  is  recom- 
mended that  the  judgment  be  affirmed. 

Ames  and  Calkins,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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The  following  opinion  on  rehearing  was  filed  April  10, 
1908.     Former  judgment  of  affirmanee  adhered  to: 

1.  Taxation:  Judicial  Sale:  Power  of  Coubt.    The  court  1b  the  ven- 

dor in  a  judicial  sale,  and  he  may  reject  any  bid  which  for  any 
reason  appears  to  him  to  be  inadequate,  and  while  a  proceeding 
remains  within  his  jurisdfction  he  may  vacate  any  erroneous 
or  improvident  order  he  may  have  made  during  its  progress. 
This  power  is  not  affected  by  the  statute  providing  a  procedure 
for  the  coUection  of  taxes,  and  commonly  called  the  ''Scavenger 
Act." 

2.  Judicial  Sale:  Jurisdiction:   Estoppel.     When  the  owner  of  prop- 

erty sold  at  judicial  sale  moves  the  court  to  deny  confirmation 
because  of  inadequacy  of  price,  and  offers  in  event  of  resale  to 
increase  the  bid  thereat,  he,  by  so  doing,  admits  the  Jurisdiction 
of  the  court  and  confesses  the  Justice  of  the  decree  of  sale,  and 
is  estopped  afterwards  to  dispute  either. 

Ames,  C. 

This  is  a  rehearing  from  a  former  decision  of  the  same 
case  published  ante^  p.  80S.  The  only  brief  filed  upon  the 
reargument  is  that  in  support  of  the  motion  for  a  rehear- 
ing. The  cause  was  brought  to  this  court  by  an  appeal 
from  an  order  vacating  and  setting  aside  a  sale  of  real 
estate,  and  ordering  a  resale  thereof,  for  delinquent  taxes, 
pursuant  to  a  decree  therefor  made  in  a  proceeding  for 
statutory  foreclosure  under  an  act  of  the  legislature  com- 
monly known  as  the  "Scavenger  Act."  As  will  be  seen  by 
reference  to  the  former  opinion,  the  sale  had  at  first  been 
confirmed;  but  at  a  subsequent  day  of  the  same  term  at 
which  the  order  of  confirmation  was  entered  one  Hall, 
who  alleged  to  have  purchased  the  premises  subsequently 
to  the  sale,  but  before  confirmation,  applied  to  the  court 
by  motion  for  an  order  setting  aside  the  confirmation  and 
exposing  the  premises  to  another  sale.  It  was  from  an 
order  granting  this  motion  that  this  appeal  is  prosecuted. 

The  former  opinion  recites  the  reasons  given  in  the 
motion  for  the  relief  prayed,  but  this  court  expressly 
declined  to  decide  upon  the  validity  or  sufficiency  of  all 
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or  of  any  of  them,  holding  that  tlie  case,  in  this  respect, 
falls  within  the  familiar  rule  "that  the  power  of  the  dis- 
trict court  over  its  own  judgments  during  the  term  at 
Avliich  the  judgment  is  render(»d  is  discretionary,  and  is 
not  subject  to  review  in  this  court."  To  the  correctness 
of  this  decision  in  tliis  respect,  that  is,  in  so  far  as  it  re- 
fuses to  disturb  the  order  of  the  district  court  setting 

• 

aside  the  confirmation,  counsel  have  made  no  objection, 
and,  of  course,  the  logical  result  and  necessary  implica- 
tion  of  that  order  is  a  resale  of  the  p'emises.  But  counsel 
do  complain,  if  we  unde^rstand  them,  because  this  court 
did  not  d(H*ide  upon  the  sufficiency  of  the  grounds  of  the 
motion  to  entitle  the  party,  as  a  matter  of  legal  right,  to 
the  relief  which  he  obtained ;  in  other  words,  whether  the 
reasons  urged  were  of  such  compelling  force  that  the  conrt 
would  have  erred  by  denying  the  motion.  We  do  not  see 
that  this  question  is  involved  in  the  record  before  us,  and 
whatever  we  or  the  court  might  say  with  reference  to  it 
would  be  mere  ohifer  dicta,  without  judicial  force  or  sig- 
nificance. Doubtless  the  discretion  mentioned  is  not 
wholly  uncontrolled,  and  doubtless  different  rules  apply 
to  an  order  vacating  a  judgmejit  during  the  term  at  which 
it  is  rendered,  than  to  one  refusing  so  to  do;  but  it  does 
not  appear  that  we  are  now  called  upon  to  discriminate* 
between  the  two  classes  of  cases. 

Tlie  former  decision  further  says:  "The  decree,  as 
affecting  the  tract  involved,  was  by  default  and  by  it 
the  owner  was  not  deprived  'of  the  legal  right  to  have  the 
validity  of  the  taxes  determined  prior  to  the  confirmation 
of  the  sale,  l^fate  i;.  Several  Parcels  of  Land,  75  Neb. 
538."  Counsel  for  appellant  are  right  in  saying  that  the 
validity  of  no  tax  is  put  in  issue  by  the  present  proceed- 
ing, and  that  this  question  is  not  involved  in  an  appeal 
from  the  order  denying  confirmation  and  ordering  a  re- 
sale, and  therefore  ought  not  to  have  been  decided.  We 
do  not  see,  however,  how  this  error,  wliich  amounts  merely 
to  citing  a  former  decision  of  this  court  which  is  not  in 
point,  can  have  wrought  appellant  any  wrong  or  prejudice. 
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The  statute  pursuant  to  whidi  this  procee<ling  is  had  re- 
quires of  the  court  the  exercise,  so  far  as  may  be,  of  the 
powers  of  a  chancellor  in  foreclosure  cases.     It  is  not 
doubted  that  in  such  cases  the  court  is  the  vendor,  or  that 
he  may  r(»ject  any  bid  which  for  any  reason  appears  to  him 
to  be  inade(juate,  or  that,  while  the  proceeding  remains 
within  his  jurisdiction,  he  may  vacate  any  erroneous  or 
hnprovident  order  he  may  have  made  during  its  progress. 
The  statute  in  question  does  not  express  an  intent  either 
to  enlarge  or  to  restrict,  or  in  any  way  to  afifect,  the  exer- 
<'ise  of  this  power,  which  has  hitherto  been  regardinl  as 
inherent  in  a  court  of  equity,  and  of  which  it  may  be 
doubted  that  the  legislature  has  the  power  to  deprive  it. 
In  what  circumstances,  if  anv,  it  mav  be  abused  in  such 
inanner  as  to  require  correction  upon  an  appeal,  it  is  not 
worth  while  now  to  speculate.     There  is  no  evidence  of 
such  abuse  in  this  record.     Hall,  the  appellee,  purchased 
the  (Hiuity  of  redemption,  subject  to  the  lien  of  the  tax,  in- 
termediate the  sale  and  the  confirmation.     There  are  two 
tracts,  each  of  which  was  struck  down  for  a  trifling  sum  as 
( ompared  either  with  the  value  of  the  property  or  the 
amount  of  the  tax.     By  the  application  to  set  aside  the 
confirmation  he  submitted  to  the  decree  of  foreclosure, 
and  offered,  in  case  of  a  resale,  to  increase  the  sum  bid  by 
at  least  six  times  its  amount,  and  to  guarantee  the  good 
faith  of  his  proposal  by  a  deposit  of  the  money  with  the 
court.     It  would  be  extremely  unwise  so  to  tie  the  hands 
of  the  district  judge  as  to  deprive  him  of  the  power  to 
:ivail  of  an  opi)ortunity  so  advantageous  for  the  public, 
and  this  court,  at  least  in  the  absence  of  constraint  by  posi- 
( ive  law,  will  not  take  so  unprectnlented  a  step. 

A  large  number  of  questions,  not  above  adverted  to, 
were  argued  on  the  rehearing,,  and  this  court  was  severely 
criticisc^l  for  having,  it  was  contended,  pronounced  opin- 
ions in  tlie  case  above  cited  upon  matters  not  involved  in 
the  record  therein.  We  have  tried  in  the  present  instance 
to  avoid  a  repetition  of  that  offense. 

We  recommend  that  the  former  decision  of  this  court 


Vol.79]  SEPTEMBEli  TEliM,1907. .  8U 


Cohoe  V.  State. 


be  adhered  to,  and-  the  judgment  of  the  district  court 
affirmed. 

Epperson  and  Calkins,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  decision  of  this  court  is  adhered  to 
and  the  judgment  of  the  district  court 

Affirmed. 


Judge  P.  Cohoe  v.  State  of  Nebraska.* 

Filed  Gcjtobeb  16,  1907.    No.  15,084. 

1.  Criminal  Law:  Preliminary  Examination.     UpoiT  complaint   duly 

made,  a  judge  of  the  district  court  may  sit  as  an  examining 
magistrate  to  try  whether  a  crime  has  been  committed,  and 
whether  there  is  probable  cause  to  believe  that  the  person 
charged  has  committed  the  crime. 

2.  :  :  Warrant.  When  such  complaint  is  filed  in  the  dis- 
trict court  and  the  person  charged  with  crime  in  said  complaint 
is  present  in  court,  the  judge  may  in  his  discretion  call  upon 
the  defendant  to  plead  to  the  complaint,  and  proceed  with  the 
examination  without  the  issuing  of  a  warrant  upon  the  com- 
plaint. 

3.  Larceny:  Return  of  Property:    Instruction.     The  return  to   th^ 

owner  of  a  part  of  the  money  stolen  will  not  of  Itself  prevent  a 
prosecution  for  the  larceny,  and  in  a  proper  case  it  is  not  error 
for  the  court  to  so  Instruct  the  jury. 

4.  :  Trespass.    Trespass  is  one  of  the  elements  of  the  crime  of 

larceny.  There  can  be  no  conviction  under  section  114  of  the 
criminal  code  unless  the  taking  of  the  property  by  the  defendant 
was  unlawful. 

Error  to  the  district  court  for  Nemaha  county:   Wil- 
liam n.  Kelligar,  Judge.    Reversed. 

E.  B.  QiKwkenbush,  for  plaintiff  in  error. 

W.  T.  Thompson^  Attorney  Oeneral,  Grant  G,  Martin, 
E.  Fcrncau  and  TT.  A,  Lajnhert,  contra, 

♦Rehearing  denied.     See  opinion,  p.  819,  post. 
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Sedgwick,  C.  J. 

'  The  defeiKlant  in  this  case  was  charged  in  the  informa- 
tion with  the  larceny  of  $1,000  in  gold.     Upon  the  trial 
in  the  district  court  for  Nemaha  county  he  was  found 
guilty  and  sentenced  to  imprisonment  in  the  penit(*ntiary. 
1.  The  prosecuting  attorney  tiled  in  the  district  court 
an  application  for  leave  "to  file  information  in  this  court 
before  the  judge  thereof  as  examining  magistrate."     The 
recoixl  recites  that  a  showing  was  made  to  the  court  that 
the  county  judge  "is   incompetent  to  hear   the  same/' 
Leave  was  given  the  county  attorney  as  rt^uested,  and  a 
complaint  was  filed  in  two  counts,  the  first  charging  the 
defendant  with   the  larceny  of  f  1,000  in  gold,   and  the 
second  charging  the  defendant  with  the  larceny  of  f  1,000 
in  gold  coin;  "and  paper  money  or  currency  of  the  amount 
and  value  of  $1,000  lawful  currency  of  the  Unitetl  Stales 
of  America."    No  warrant  was  issued  upon  this  complaint, 
the  defendant  being  present  in  court.     When  the  defend- 
ant was  called  upon  to  plead,  he  refused  to  do  so,  and  a 
plea  of  not  guilty  was  entered  for  him,  and  an  examina- 
tion had  upon  the  complaint  by  the  judge  of  the  district 
court  sitting  as  an   examining  magistrate.     The  judge 
found  from  the  evidence  that  the  crime  charged  in  the  first 
count  of  the  complaint  had  been  committed,  and  there  was 
cause  to  believe  that  the  defendant  committed  the  same. 
The  defendant  was  therefore  held  for  trial  in  the  district 
court.     The  first  objection  made  to  these  proceedings  is 
that  the  judg(^,  as  an  examining  magistrate,  acquired  no 
jurisdiction  in  the  case  because  no  warrant  was  issued  for 
the  arrest  of  the  defendant.     Some  suggestions  are  also 
made  of  doubt  as  to  the  authority  of  the  district  judge  to 
act  as  an  examining  magistrate,  but  this  jurisdiction  is 
given  by  the  plain  provisions  of  the  statute  (Cr.  code,  sec. 
262),  and  has  been  recognized  by  this  court  in  State  v. 
Dennison,  60  Neb.  392,  and  Van  Bxiren  v.  State ^  65  Neb. 
223.  Section  286  of  the  criminal  code  provides  that,  when 
a  complaint  is  filed,  "it  shall  be  the  duty  of  such  magis- 
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trate  to  issue  a  warrant  for  the  arr(»8t  of  the  person  ac- 
cused." Section  288  prescribes  what  the  wan^ant  shall 
be,  and  it  is  manif(»st  from  these  two  sections  that  the  sole 
object  of  the  warrant  is  to  bring  the  offender  within  the 
jurisdiction  of  the  court.  No  authority  is  cited  for  the 
proposition  that  the  formality  of  issuing  and  returning 
the  warrant  must  be  gone  through  with  when  the  person 
accused  is  already  in  the  court,  and  we  see  no  reason  for 
such  a  ruling  under  the  provisions  of  the  statute. 

2.  The  second  contention  is  that  the  court  erred  in  ar- 
raigning the  defendant.  While  the  jury  were  being  ex- 
amined as  to  their  qualifications  to  sit  as  jurors  in  the 
case,  it  was  discovered  that  the  defendant  had  not  been 
arraigned  on  the  information.  No  evidc^nce  had'  been 
taken,  nor  indeed  had  a  jury  yet  been  accepted  and  sworn 
to  try  the  case.  After  the  defendant  had  been  duly  ar- 
raigned, the  jurors  were  re-examined  as  to  their  qualifica- 
tions to  try  the  case,  so  that  the  whole  trial  was  had  after 
the  arraignment  of  the  defendant.  There  was  no  error  in 
this  proceeding  on  the  part  of  the  court. 

3.  The  defendant  admitted  that  the  money  described  in 
the  information  had  been  in  his  possession,  and  he  after- 
wards returned  $145  thereof  to  Boyd,  the  guardian.  The 
court  instructed  the  jury  that  the  return  of  this  money  by 
the  defendant  "is  not  of  itself  sufficient  to  entitle  the  de- 
fendant  to  an  acquittal."  The  court  in  this  instruction 
set  forth  the  elements  of  the  crime  charged,  and  told  the 
jury  that  if  all  these  had  been  proved  beyond  a  reasonable* 
doubt  the  defendant  would  be  guilty,  notwithstanding  thi* 
subsequent  return  of  a  part  of  the  money.  This  instruc- 
tion is  complained  of  in  the  brief,  but  we  think  the  ob- 
jection is  without  merit.  The  fact  of  the  return  of  this 
money  having  been  proved,  it  was  proper  that  the  jury 
should  know  the  legal  effect  of  such  evidence,  and  we  can- 
not see  that  the  defendant  was  prejudiced  thereby. 

4.  The  defendant,  as  before  stated,  was  charged  with 
the  larceny  of  the  gold.  Tie  insisted  upon  the  trial  that 
he  came  lawfully  into  possession  of  the  gold,  and  could 
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not  therefore  be  convicted  of  the  crime  of  larceny.  The 
legislature' has  provided  without  possibility  of  misunder- 
standing that  larceny  and  embezzlement  constitute  two 
crimes ;  that  no  one  can  be  convicted  for  the  one  upon  in- 
formation or  charge  of  the  other  crime.  Section  114  of  the 
criminal  code  makes  it  criminal  to  steal  money  or  other 
property  therein  named  of  the  value  of  $35  or  upwards, 
and  provides  the  punishment  therefor.  The  section  does 
not  define  larceny,  and  does  not  prescribe  what  acts  shall 
constitute  stealing,  and  early  in  the  jurisprudence  of  this 
state  it  was  decided  that  resort  must  be  had  to  the  com- 
mon law  to  ascertain  the  constituent  elements  of  the  crime. 
Thompson  v.  People^  4  Neb.  528.  And  in  Barnes  v.  State, 
40  Neb.  546,  it  was  determined  that  the  word  "steal,"  as 
used  in  this  section  of  the  criminal  c*ode,  includes  all  the 
elements  of  larceny  at  common  law,  and  that  an  instruc- 
tion defining  it  is  faulty  if  it  omits  any  essential  element. 
In  Buhster  v.  State^  33  Neb.  GG3,  it  was  decided  that  in  a 
prosecution  for  larceny,  unless  some  good  reason  exists 
for  not  doing  so,  the  owner  of  the  property  stolen  must 
be  called  as  a  witness  to  prove  that  he  did  not  consent  to 
the  taking  possession  of  the  property  by  the  defendant, 
and  in  Perry  i\  IState^  44  Neb.  414,  it  was  held  that,  if  the 
owner  of  the  property  alleged  to  have  been  stolen  is  ex- 
amined as  a  witness  upon  the  trial,  there  can  be  no  con- 
viction unless  he  testifies  that  he  did  not  consent  to  the 
taking  of  the  property.  There  is  no  uncertainty  in  the 
common  law  upon  this  question.  If  the  original  taking 
of  the  pi^operty  is  with  consent  of  the  owner,  the  crime  of 
larceny  is  not  committed. 

Section  121  of  the  criminal  code  defines  embezzlement, 
generally,  and  prescribes  the  punishment  therefor,  and  in 
other  cases  not  covered  by  this  section,  if  one  obtains  pos- 
session of  property  with  the  consent  of  the  owner,  so  that 
he  does  not  become  a  trespasser  in  so  doing,  and  after- 
wards converts  the  property  to  his  own  use  with  intent 
to  steal  the  same,  he  may  be  prosecuted  under  the  act  of 
1875.     Laws  1875,  p.  26.     Under  the  information  in  this 
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case  charging  that  the  defendant  did  steal  the  property  in 
question,  there  could  be  no  conviction  without  proof  that 
the  owner  did  not  consent  that  the  defendant  should  take 
and  remove  from  its  hiding  place  such  secreted  valuables 
as  he  might  find  on  the  premises.  If  the  owner  consented 
that  the  defendant  should  take  possession  of  the  property 
found  for  the  purpose  of  delivering  it  to  some  other  per- 
son, or  for  any  purpose  whatever,  such  taking  of  the  prop- 
erty would  not  be  unlawful,  and  there  can  be  no  larceny 
without  an  unlawful  taking. 

It  appears  from  the  evidence  that  one  Ulbrich  had  be- 
fore the  time  of  the  alleged  larceny  been  found  to  be  in- 
sane, and  (me  Boyd  had  been  appointed  as  his  guardian. 
Ulbrich,  shortly  before  his  insanity,  had  sold  property  and 
received  several  thousand  dollars  therefor,  and  the  guard- 
ian was  unable  to  find  or  satisfactorily  account  for  this 
money.  It  was  supposed  that  Ulbrich  had  concealed  the 
money  upon  the  premises  in  Auburn,  where  he  resided  at 
the  time  he  became  insane.  These  premises  were  rented 
to  the  defendant,  and  he  was  living  there  with  his  family 
at  the  time  of  the  transaction  complained  of.  It  was 
conceded  that  the  defendant  found  the  money,  which  he 
is  charged  with  having  stolen,  upon  the  premises  in  ques- 
tion, and  tlmt  soon  after  finding  the  gold  he  took  it  to 
Nebraska  City,  and,  having  sciuandered  at  least  a  part 
of  it,  then  went  to  Omaha,  and  afterwards  returned  to 
Auburn,  and  informed  the  guardian  that  he  had  lost  all 
the  money  while  drunk  except  |145  in  gold,  which  he 
returned  to  the  guardian.  lie  insisted  that  he  had  been 
authorized  to  take  possession  of  the  gold,  and  that  his 
wrong  doing  consisted  in  not  delivering  the  gold  to  the 
guardian,  as  he  had  been  instructed  to  do;  whereas,  the 
prosecution  insisted  that  he  had  no  authority  to  take  pos- 
session of  the  gold,  but  that  it  was  his  duty,  without  tak- 
ing the  gold,  if  he  found  it,  to  inform  the  guardian.  The 
defendant  insisted  that,  under  the  evidence  in  this  case, 
this  question  should  be  submitted  to  the  jury,  but  the  court 
held,  over  the  objection  of  the  defendant,  that  there  was 
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no  evidence  tending  to  show  that  the  defendant  wafi  au- 
thorized to  take  possession  of  the  gold  for  any  purpose, 
and  refused  to  submit  that  question  to  the  jury  under 
proper  instructions  requested  by  the  defendant.    We  think 
there  is  no  doubt  that  the  learned  trial  judge  was  mis- 
taken in  this  holding.    There  is  much  evidence  tending  to 
show. that  the  defendant  was  not  authorized  to  take  p<^- 
session  of  the  gold,  and  that  he  intended  from  the  first  to 
find  the  money,  if  he  could,  and  to  convert  it  to  his  own 
use.     It  appears  that  upon  a  former  occasion  he  had  re- 
ported to  the  guardian  that  he  had  found  $50  upon  the 
premises,  and  that  he  returned  this  f50  to  the  guardian, 
and  received  a  reward.    Later  he  reported  to  the  guardian 
that  he  had  found  some  money.    His  statements  in  regard 
to  it  and  in  regard  to  the  amount  that  he  had  found  were 
confused  and  evasive.     He  first  represented  that  at  this 
second  finding  the  amount  found  was  $800,  but  afterwards 
admitted  that  he  had  found  $1,800,  and,  finally,  after  much 
hesitancy  and  quibbling,  gave  the  fl,800  to  the  guardian. 
He  demanded  a  share  of  this  money  for  his  services  and 
was  allowed  a  liberal  reward.     On  the  other  hand,  there 
was  clear  and  substantial  evidence  that  he  was  authorized 
and  instructed  to  look  out  for  hidden  money  while  he  was 
making  certain  repairs  on  the  premises,  and,  if  he  found 
it,  to  deliver  it  to  the  guardian.    Mr.  Boyd,  the  guardian, 
testifies  that  he  rented  the  place  to  the  defendant  for  the 
agreed  price  of  $100  a  year ;  that  the  defendant  was  to  pay 
for  the  first  six  months'  rent  by  labor  on  the  place,  and  the 
next  six  months  he  was  to  pay  cash.    And  he  further  testi- 
fied that,  "when  he  started  to  fix  up  this  place,  I  told  him 
to  be  particularly  careful  when  he  changed  anything  in 
the  way  of  plastering,  or  cupboards  or  boards,  anything 
of  that  kind;  that  I  thought  Mr.  Ulbrich  had  hid  some 
treasui'e  there,  some  money  and  papers,  as  I  was  unable 
to  find  anything  up  to  that  time,  and  I  wanted  him  to  be 
])articularly  careful  to  see  just  how  the  stuff  was  hidden 
so  we  might  make  a  thorough  search  for  it."    In  his  cross- 
examination,  describing  this  conversation  with  the  defend- 
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ant,  the  witneBS  said:  "I  wanted  to  get  possession  of 
tiiem,  and  I  also  wanted  to  know  how  Mr.  Ulbrich  had 
hidden  his  stuff;  that  I  believed  he  had  some  money  hid 
away,  and  I  knew  he  had  some  papers  hid  away,  and  I 
wanted  to  know  how  he  had  hidden  them." 

It  appears  that,  when  the  defendant  found  the  f  1,800, 
Mr.  Boyd  went  with  him  to  the  county  judge,  and  that 
the  county  judge  took  part  with  Mr.  Boyd  in  questioning 
the  defendant  and  instructing  him  how  to  proceed  in  the 
future,  and  the  county  judge  testified  in  regard  to  this 
conversation  as  follows:  "At  the  last  of  the  conversation 
I  asked  him  if  he  found  any  more  money  down  there  would 
he  bring  it  to  Mr.  Boyd  or  myself  at  once  and  turn  it  over 
to  us,  and  he  promised  us  he  would,  and  I  repeated  the 
injunction  to  him  several  times  and  cautioned  him  about 
it.  If  you  find  any  more  money  down  there,  you  will 
bring  it  to  us.  And  he  promised  us  he  would.  Not  only 
promised  us  he  would,  but  appeared  sincere  in  it."  This 
testimony  was  substantially  repeated  by  this  witness  upon 
his  cross-examination.  Mr.  Boyd  was  again  upon  the 
witness  stand,  and  testified  that  he  heard  this  instruction 
by  the  county  judge  to  the  defendant,  and  that  he  heard 
the  defendant  promise  that,  if  he  found  any  more  money, 
he  w^ould  immediately  take  it  to  the  county  judge  or  to 
Mr.  Boyd,  and  was  asked  if  he  made  any  objection  to  the 
instruction  given  the  defendant  by  the  county  juflge.  He 
was  not  allow^ed  to  answer  this  question,  apparently  be- 
cause it  was  not  supposed  to  be  proper  cross-examination 
of  the  evidence  which  he  had  given  in  chief  when  first 
upon  the  witness  stand.  We  can  see  no  other  reason  why 
this  evidence  should  be  excluded,  and  it  is  not  very  ap- 
parent that  there  is  any  just  ground  for  excluding  it. 

When  the  defendant  had  found  this  gold,  he  started  to 
Nebraska  City  with  it.  On  the  way  to  the  train  he  met 
an  acquaintance,  and  told  him  that  he  had  found  some 
money,  and  that  he  was  going  to  Nebraska  City  to  deposit 
it  in  a  bank,  and  borrowed  f  5  of  him.  He  was  asked  if  the 
55 
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defendant  told  him  why  he  wanted  to  borrow  f 5.    He  said 
that  he  did,  but  was  not  allowed  to  say  what  reason  the 
defendant  gave  him  for  wanting  to  borrow  the  money.  An 
offer  was  made  to  show  that  the  defendant  then  said  that 
he  wanted  to  borrow  the  $5  to  pay  his  expenses  in  going  to 
Nebraska  City  because  he  did  not  want  to  use  any  of  the 
money  he  had  found  on  Ulbrich's  premises,  but  this  evi- 
dence was  not  allowed.    The  defendant  was  very  much  in- 
toxicated.   While  on  the  train  from  Auburn  to  Nebraska 
City  he  was  frequently  drinking  whiskey  from  a  bottle, 
and  was,  in  the  language  of  an  apparently  disintere.«%t(^ 
witness,  who  saw  him,  "quite  drunk  and  was  drinking  all 
of  the  time."    Upon  arriving  at  Nebraska  City  he  was  re- 
fused liquor  because  of  his  drunken  condition,  and  went 
soon  to  a  gambling  room,  and  from  one  gambling  room  to 
another,   where  he  lost  considerable  money,   and  after- 
wards, about  1  o'clock  in  the  morning,  left  Nebraska  City 
for  Omaha.     The  evidence  is  not  very  satisfactory  as  to 
how  much  money  he  lost  in  gambling,  nor  as  to  what  he 
did  with  the  remainder  of  the  money,  but,  when  he  re- 
turned to  Auburn,  he  reported  to  Mr.  Boyd  that  he  had 
|145  left,  which  he  delivered  to  Mr.  Boyd.    It  was  insisted 
that  he  was  not  responsible  for  his  acts  by  reason  of  his 
drunkenness.     This  question  was  apparently  fairly  sub- 
mitted to  the  jury  and  was  resolved  against  the  defend- 
ant.    If  the  jury  entertained  a  reasonable  doubt  as  to 
whether  the  defendant  was  directed  by  the  owner  of  the 
property  to  take  possession  of  any  papers  or  money  which 
he  might  have  found  on  the  premises  in  question  and  de- 
liver the  same  to  the  guardian  or  the  county  judge,  the 
law  would  require  that  doubt  to  be  resolved  in  favor  of  the 
defendant.     The  county  judge  appeared   to  speak  with 
authority  when,  in  the  presence  of  Mr.  Boyd,  he  directed 
defendant  to  take  the  money  or  property  he  might  find  and 
bring  it  to  Mr.  Boyd  or  to  himself.    Mr.  Boyd  had  taken 
the  defendant  to  the  county  judge  as  one  who  could  speak 
with  authority  on  the  matter,  and,  if  Mr.  Boyd  did  not 
concur  in   the  instructions  given  to  the  defendant,  he 
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sliDuld  have  so  iiii'ornicJ'  tlie  (lofeiidant  at  the  time,  and 
manifestly  the  evidence  was  in  such  condition  as  to  re- 
quire that  qu(\stion  to  be  submitted  to  the  jury  under 
proper  instructions.  Tlie  court  erred  in  refusing  to  do 
this  at  the  request  of  tlie  defendant. 

The  jnd^'ment  of  the  district  court  is  reversed  and  the 
cause  rejuanded. 

Bevbksed. 

The  following;-  ojjinion  on  motion  for  reheariu};  was  filed 
Decemlier  18,  1907.    Rehearing  denied: 

Insane  Persons:  Tkkspass.  A  guardian  of  the  person  and  estate  of 
his  ward  may  authorize  a  third  person  tc^flnd  and  take  possession 
of  the  ward's  proi;rrty,  and  such  person,  when  so  authorized, 
is  not  a  troppasser  in  so  doing. 

Sedgwick,  C.  J. 

A  motion  for  relx^arinj^  has  been  fih^l  in  this  case,  which 
is  supported  by  an  exhaustive  brief  in  wliich  it  is  strenu- 
ously maiiitaiiH"!  that  the  court  erred  in  hoUling  that  the 
question  shoukl  liave  been  submitU^d  to  the  jury  whether 
the  defendant  was  a  tres])asser  in  taking?  poss(»ssion  of  the 
l)roperty  when  found.  The  o:ist  of  the  arj^ument  is  thus 
stated  in  tlie  brief:  "It  attempts  to  shift  the  issue  as  to 
the  ownershi])  and  possession  of  the  money  stolen.  In 
theory  this  d(M*ision  is  based  upon  the  proposition  that  the 
p^uardian,  at  the  tinu*  of  i^m^  eouA^ersation  in  the  county 
jud,2^e's  office  with  the  defendant,  was  in  control  of,  and 
had  the  rijrht  to  ortlcr  a  rban<i:e  in  the  poss(»ssion  of,  the 
r^l,000  in  gold,  and  from  that  time  any  trespass  which 
might  be  commiitiMl  as  to  this  money  would  be  against  the 
guardian,  and  would  be  excused  by  the  consent  implied  in 
his  direction  to  the  defendant.  It  is  clear  that  the  owner 
I)laced  the  moTiey  in  \W  jar  in  the  earth,  and  while  it  re- 
mained there  undisturbed  it  was  in  his  possession.  The 
right  of  possession  v\  the  guardian  under  the  law  must  not 
be  confused  with  the  possession  of  the  real  owner.  The 
owner's  possession  was  disturbed  the  first  time  when  the 
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defendant  removed  the  jar  and  took  the  money.  ♦  •  • 
Assuming  that  it  is  established  by  the  verdict  of  a  jary 
that  the  guardian  told  the  defendant  if  he  found  more 
money  to  bring  it  to  him,  did  the  guardian  thereby  excuse 
the  defendant  from  larceny  committed  against  the  true 
owner  of  the  money,  or  did  this  direction  from  the  guard- 
ian change  the  offense  from  larceny  to  some  other  form  of 
crime?  The  guardian  not  having  at  any  time  the  posses- 
sion of  this  money,  it  is  clear  that  larceny  from  him  as  to 
this  sum  could  not  be  maintained."  Throughout  the  brief 
it  is  concluded,  without  very  much  argument  of  the  point, 
that  if  the  ward,  when  the  guardian  was  appointed,  was  in 
the  constructive  possession  of  the  gold  he  would  remain 
in  such  constructive  possession  until  the  guardian  had 
taken  actual  possession  of  the  gold.  The  argument  does 
not  admit  that  constructive  possession  is  in  the  holder  of 
the  legal  title,  that  is,  in  the  one  to  whom  the  right  of  pos- 
session has  been  legally  transferred.  It  assumes  that  one 
in  constructive  possession  of  property  must  remain  in 
constructive  possession  until  the  absolute  possession  has 
been  changed ;  that  is,  that  constructive  possession  cannot 
be  transferred.  It  is  probably  unnecessary  to  discuss  this 
proposition,  since  the  conclusion  does  not  depend  upon  it, 
as  will  appear  from  a  careful  consideration  of  the  above 
quotation  from  the  brief. 

There  can,  of  course,  be  no  doubt  that,  when  the  guard- 
ian was  appointed  and  the  ward  was  deprived  of  his  per- 
sonal liberty — incarcerated  in  the  asylum — ^the  guardian 
had  the  right  of  possession  of  the  ward's  property, 
w^herever  situated,  and  in  law  was  in  control  thereof.  The 
guardian  could,  of  course,  take  possession  of  the  gold  if  he 
found  it  himself.  It  would  be  his  duty  to  do  so.  If  he  had 
been  present  with  the  defendant  at  the  time,  he  could,  of 
course,  have  entrusted  the  gold  to  his  possession.  And, 
also,  the  gimrdian  could,  if  he  sui)posed  that  there  was  a 
probability  that  property  of  his  Avard  of  any  description 
was  hidden  upon  the  premises,  send  his  agents  to  take  the 
property  and  to  dispose  of  it  for  him.    By  doing  so  he  would 
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not  "excuse  the  defendant  from  larceny  committed  against 
the  true  owner  of  tlie  money,"  but  he  would  authorize 
the  defendant  to  take  possession  of  the  money,  and  the  de- 
fendant being  so  authorized  would  not  be  a  trespasser  in  so 
doing.  There  can  be  no  larceny  without  trespass,  and  no 
one  can  be  guilty  of  trespass  in  doing  that  which  he  has 
been  authorized  by  pix)per  authority  to  do.  It  seems  to  us 
that  there  can  be  no  doubt  that  the  guardian  was  clothed 
with  power  to  direct  the  disposal  of  this  money  when 
found,  and  that  no  authority  as  to  its  possession  could  be 
derived  from  any  other  source,  and  one  who  acted  under 
the  instructions  of  the  guardian  with  regard  to  the  pos- 
session of  the  money  could  not  be  a  trespasser  in  so  doing. 
The  question  whether  the  instructions  of  the  guardian, 
if  they  were  as  claimed  by  the  defendant,  would  result  in 
giving  to  the  defendant  the  custody  merely  of  the  property 
as  the  servant  of  the  guardian  and  for  a  specified  purpose, 
is  a  more  serious  question,  a  question  not  presented  in  the 
original  briefs  and  not  much  discussed  in  the  present  one. 
If  the  defendant  and  the  guardian  had  been  present  when 
the  jar  containing  the  gold  was  found,  and  the  guardian 
had  entrusted  the  defendant  with  the  jar  to  be  delivered 
in  a  certain  place,  and  the  defendant  had  afterwards 
broken  the  jar  with  intent  to  steal  the  gold,  there  can  be 
no  doubt  that  the  breaking  of  the  jar  and  taking  possession 
of  the  gold  would  be  a  trespass  against  the  rights  of  the 
guardian  upon  the  part  of  the  defendant,  but  this  was  not 
the  case  here.  It  was,  according  to  the  defendant's  theory, 
the  money  atid  not  the  unbroken  package  that  was  en- 
trusted to  the  defendant  to  be  delivered  to  the  county 
judge  or  to  the  guardian,  and  this  question,- as  well  as  the 
other  questions  pointed  out,  should  have  been  submitted 
to  the  jury  under  proper  instructions.  The  technical  and 
exact  distinctions  between  larceny  by  bailee  and  larceny 
in  general,  created  by  the  statute,  must  be  observed  by  the 
courts.  The  defendant  cannot  be  charged  with  the  crime 
of  larceny  in  general  and  convicted  of  the  crime  of  larceny 
as  bailee.     The  distinction  of  the  common  law  between 
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these  two  crimes  is  expressly  presented  by  the*  lo^islatTire, 
and  must  be  re^^arded  by  the  courts.  Wlieu  ther<^  is  con- 
flicting evidence  as  to  whicli  of  two  crimes  tliiis  dcscrilx-d 
has  been  committed,  the  question  must  be  submitted  to  th*- 
jury,  and  cannot  be  determincMl  by  the  courts. 

We  think  tliat  the  judgnu^nt  c()mi)lained  of  is  right,  and 
it  is  therefore  adhered  to.    Motion  for  rehearing 

Overruled. 


State  of  Nebraska,  ex  rel.  Joskph  Einstein,  ri:i*ator, 
V.  Homer  H.  Xorthup  et  al.,  ukspondents. 

FiLKD  OCTOBBB  16,  1907.    No.  15,187. 

1.  Cities  of  Second  Class.     Under  the  provip'ons  of  scrtlon  1,  art  I. 

ch.  14,  Comp.  St.  1903,  each  villa.'^re  in  this  state  containing  th* 
population  required  by  the  statute  hocoir.es  a  city  of  the  second 
class  without  any  action  being  taken  on  the  part  of  the 
municipality. 

2.  :    Election  of  Offickrs.     At  the  time  the  board  of  trustees 

of  the  village  of  Arapahoe  passed  a  resolution  and  ordinance 
declaring  the  population  sufficient  to  make  it  a  city  of  the  second 
class  and  providing  for  the  election  of  city  officers  the  village 
had  less  than  the  requisite  number  of  inhabitants  to  consiirute 
It  such  a  city.  At  the  time  of  election  the  population  had 
Iticreased  so  that  at  that  time  it  had  the  requisite  number.  fft/J, 
That,  though  the  action  of  the  village  board  in  providing  for  the 
election  of  city  officers  was  at  that  time  unauthorized,  this  would 
not  invalidate  or  render  void  the  election  of  such  officers. 

Original  proceeding  in  quo  warranto  to  determine  the 
right  of  respondents  to  exercise  the  duties  of  the  office  of 
eonncilmen  of  the  city  of  Arapahoe.  Judyincnt  against 
respondents  Schwerdtfeger  and  Tomhlin. 

W.  T.  Thompson^  Attorney  General^  and  TF.  S.  Marian^ 
for  relator. 

Roscoe  Pound,  John  G.  Stevens  and  Flam^hnrg  d  TfiV- 
liamSj  contra. 
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Letton,  J. 

This  is  a  qtco  warranto  proceeding  brought  by  the  attor- 
ney general  upon  the  relation  of  Joseph  Einstein,  an  in- 
habitant of  the  village  of  Arapahoe,  against  Homer  H. 
Northup,  Frank  A.  Brewster,  George  M.  Schwerdtfeger 
and  Fred  F.  Torablin,  claiming  to  act  as  councilmen  of  the 
city  of  Arapahoe,  questioning  the  respondents'  right  to 
exercise  the  duties  of  the  office  of  councilman;  the  relator's 
contention  being  that  no  legal  incorporation  of  the  city  of 
Arapahoe  as  a  city  of  the  second  class  has  ever  taken  place, 
that  the  office  of  councilman  of  said  city  has  no  legal  ex- 
istence, and  that  the  officers  of  the  village  of  Arapahoe 
are  entitled  to  administer  the  government  of  the  munici- 
pality. 

The  village  of  Arapahoe  has  been  under  village  govern- 
ment for  more  than  30  years.  During  this  period  there 
has  been  a  slow  but  steady  growth  in  the  population.  In 
the  year  1906  the  board  of  trustees  of  the  village  caused  a 
census  to  be  taken  by  the  village  clerk,  Dick  Emmett,  for 
the  purpose  of  ascertaining  the  number  of  inhabitants, 
with  a  view  of  incorporating  as  a  city  of  the  second  class 
if  it  should  prove  that  there  were  the  requisite  number  of 
people  within  the  corporate  limits  to  allows  of  such  an 
incorporation.  The  result  of  the  enumeration  taken  and 
reported  to  the  village  board  showed  a  population  of  1,010 
inhabitants.  The  census  was  taken  in  the  months  of  May 
and  June,  1906,  and  was  reported  to  the  board  of  trustees 
soon  afterwards.  No  action  was  taken  upon  the  report 
until  the  11th  day  of  January,  1907,  when  a  resolution 
was  passed  declaring  that  the  population  of  the  city  was 
more  than  1,000  and  that  Arapahoe  had  become  a  city  of 
the  second  class.  At  the  same  time  an  ordinance  was 
passed  dividing  the  city  into  two  wards,  and  requiring  the 
election  of  two  councilmen  from  each  ward,  a  mayor,  and 
other  city  officers  at  the  regular  municipal  election  in 
1907.  The  respondents,  Northup  and  Brewster,  were  can- 
didates for  the  office  of  councilmen  from  the  second  ward 
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at  that  election  and  were  duly  elected.  Two  other  council- 
men  wcie  elected  from  the  first  ward.  The  vote  upon 
mayor  was  a  tie  between  T.  L.  Quier  and  Cyrus  Horton. 
The  village  board  declared  the  vote  upon  mayor  to  be  a  tie, 
and  that  no  one  was  elected  to  that  office,  and  thereupon 
appointed  Horton  to  fill  the  vacancy.  Quier  then  began  a 
proceeding  in  the  county  court  to  contest  the  election  of 
Horton,  alleging  that  the  city  council  had  canvassed  the 
votes  and  granted  a  certificate  of  election  to  Horton.  Hor- 
ton answered, -asserting  the  invalidity  of  the  election  and 
disclaiming  any  interest  in  the  alleged  office,  and  it  was 
adjudged  that  the  election  was  regular  and  that  Quier  was 
entitled  to  hold  the  office  of  mayor.  The  two  councilmen 
elected  in  the  first  ward  refused  to  qualify.  Thereupon 
the  respondents  Schwerdtfeger  and  Tomblin  were  ap- 
pointed by  the  other  councilmen,  Northup  and  Brewster, 
as  councilmen  for  the  first  ward.  After  the  organization 
of  the  new  council  it  became  apparent  that  it  was  their 
policy  to  issue  no  licenses  to  saloons  or  pool-rooms,  which 
was  a  reversal  of  what  had  been  the  practice  in  Arapahoe 
for  many  years.  On  the  15th  day  of  April,  after  the  result 
of  the  election  had  been  announced,  and  after  the  contest 
of  the  office  of  mayor  had  been  instituted  by  Quier,  the 
village  board  met  and  passed  a  resolution  reciting,  in  sub- 
stance, that  the  resolution  and  ordinance  whereby  the  form 
of  government  of  the  village  was  to  be  changed  had  been 
passed  under  a  misapprehension  of  the  true  facts;  that 
after  eliminating  from  the  enumeration  "those  who  are 
personally  known  not  to  be  residents  of  said  village"  there 
did  not  exist  915  actual  residents ;  that  an  additional  can- 
vass made  of  the  village  within  the  past  ten  days  showed 
that  there  was  not  at  the  time  of  the  passage  of  the  or- 
dinance and  resolution,  nor  has  there  been  since,  to  exceed 
960  inhabitants  of  the  village  of  Arapahoe,  and  further 
reciting  that  the  change  of  government  was  without  au- 
thority of  law,  and  that  it  rendered  void  all  acts  as  a  city 
of  the  second  class;  and  it  was  resolved  that  the  ordinance 
of  incorporation  be  repealed  and  the  village  government  as 
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it  lieretofore  existed  is  still  in  existence.  From  this  time 
on  both  the  respondents,  claiming  as  the  city  council  of 
the  city  of  Arapahoe,  and  the  former  board  of  villaj^e  trus- 
tees, claiming  to  act  as  officers  of  the  village  of  Arapahoe, 
sought  to  hold  sway  within  the  corporate  limits.  The  re- 
lator Einstein  then  brought  this  action  qiu^tioning  the 
right  of  the  respondents  to  the  office  of  councilmen. 
Early  in  May,  1907,  a  c(*nsus  was  taken  by  William  Hel- 
man,  H.  A.  Phillips  and  F.  W.  Wagner,  whom  the  evidence 
show^s  were  in  sympathy  with  the  retention  of  the  village 
government.  They  returned  926  as  being  inhabitants 
upon  the  11th  day  of  January,  1907,  the  date  when  the 
resolution  and  ordinance  were  passcnl.  Wheoi  placed  upon 
the  witness  stand  to  verify  the  accuracy  of  this  census,  it. 
was  conceded  by  them  that  a  number  of  names  had  been 
omitted  by  mistake  from  their  list  in  evidence,  and  it  was 
shown  that  much  of  the  information  upon  which  the 
enumeration  was  based  was  merely  hearsay,  and  that  in 
many  cases  the  result  was  not  given  from  the  personal 
knowledge  of  the  enumerator,  but  merely  upon  his  judg- 
ment as  to  the  facts  which  had  been  communicated  to  him 
by  others.  We  are  now  asked  to  determine  as  a  matter  of 
fact  from  the  enumeration  made  under  the  authority  of 
the  village  board  in  May,  1906,  and  from  this  enumeration 
made  in  May,  1907,  each  including  many  names  not  shown 
by  the  other,  and  without  clear,  definite  and  reliable  testi- 
mony, how  many  inhabitants  there*  were  in  the  village  of 
Arapahoe  upon  the  11th  day  of  January,  1907,  a  period 
remote  about  four  months  from  the  enumeration  nearest 
in  point  of  time.  It  must  be  evident  that  an  accurate  de- 
termination of  the  numl)er  of  inhabitants  at  that  time  is 
impossible  under  such  a  condition  of  the  evidence. 

The  persons  whose  eligibility  to  be  considered  as  inhab- 
itants is  in  question  fall  into  several  classes.  For  instance, 
in  one  class  are  persons  under  legal  age  whose  parents  re- 
side in  the  village,  but  who  are  temporarily  absc^nt  attend- 
ing school  or  engaged  in  some  employnuMit.  Persons  of 
this  class  are  entitled  to  be  considered  as  inhabitants  of 
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the  village.  Oxi  the  other  hand  minors  who  are  teniiK)- 
rarily  residing  in  Arapahoe,  either  attending  school  or 
under  employment,  but  whose  parents  reside  els(*where, 
and  who  are  still  under  their  parents'  control,  we  have  ex- 
cluded from  the  list.  One  of  the  later  census  takers  verv 
frankly  concedes  that  both  these  classes  were  excluded 
in  his  enumeration — in  the  one  case  because  he  thought 
they  were  not  inhabitants  by  reason  of  their  parents 
not  residing  in  Arapahoe,  and  in  the  other  because, 
although  the  parents  resided  in  Arapahoe,  the  children 
were  not  present,  but  absent  attending  school,  or  the  like. 
It  is  clear  that  under  any  view,  if  persons  belonging  to  one 
of  these  classes  were  excluded,  those  belonging  to  the 
other  should  have  been  included.  Another  class  of  per- 
sons whom  we  have  included  are  unmarried  persons  of  full 
age  whose  employment  and  home  seems  to  be  in  x\rapahoe, 
but  who  occasionally  visit  their  parents  at  other  points. 
Distinguished  from  this  class,  and  excluded  from  consider- 
ation, are  persons  of  somewhat  like  condition  whost» 
parents  reside  at  other  points,  who  keep  their  personal  Im^- 
longings,  or  apportion  of  them,  at  their  parents'  home,  and 
consider  it  to  be  their  home,  and  who  are  usually  only 
absent  therefrom  for  short  periods  of  time.  In  such  case 
it  is  our  opinion  that  the  home  of  the  parent  should  be 
taken  as  the  home  of  such  person.  Another  class  of  per- 
sons whom  we  have  included  are  inhabitants  of  the  villa«;c 
whose  household  goods  remain  in  their  homes,  but  who 
Imve  been  absent  for  some  time,  either  with  the  intention 
of  looking  for  a  new  location  or  njerely  visiting  or  travel- 
ing, but  who  have  not  lost  their  domicile  or  legal  resi- 
dence in  Arapahoe,  and  in  whom  the  intention  not  to  re- 
main has  not  been  disclosed. 

Taking  the  enumeration  of  May,  1907,  as  shown  by  ex- 
hibit "D,"  as  a  basis,  examining  page  by  page,  and  deter- 
nnning  according  to  established  principles,  as  nearly  as 
we  can  from  the  competent  evidence,  the  question  of 
whether  the  persons  named  were  inhabitants  of  the  village 
of  Arapahoe  on  January  11,  1907,  it  appears  that  there 
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are  918  names  of  persons  who  are  entitled  to  be  considered 
in  estimating  the  population.     It  is  conceded  by  the  re- 
lators that  13  names  were  omitted  by  mistake  from  this 
list,  so  that  931  names  should  be  taken  as  being  shown  by 
exhibit  "D."    In  arriving  at  this  conclusion  we  have  de- 
ducted from  the  list  the  names  of  many  persons  whom  we 
think  were  not  entitled  to  be  considered  as  inhabitants. 
From  testimony  of  the  respondents  we  find  that  there  were 
inhabitants  whose  names  should  have  been  counted,  in 
addition  to  those  named  in  exhibit  "D,*^  to  the  number  of 
57,  making  a  total  of  988  upon  January  11,  1907,  as  near 
as  we  can  determine  from  the  evidence.    Coming  now  to 
the  Emmett  list,  while  much  of  the  testimony  offered  for 
the  purpose  of  contesting  the  accuracy  of  the  May,  1906, 
census  is  subject  to  the  same  infirmities  as  that  offered 
with    reference   to    the    May,    1907,    enumeration,    still, 
viewed  in  the  light  of  the  foregoing  principles,  it  discloses 
that  the  names  of  many  persons  were  erroneously  in- 
cluded who  were  not  entitled  to  be  considered  as  inhabit- 
ants of  the  village.     With  reference  to  this  list,  as  also 
with  i-eference  to  exhibit  "D,"  it  would  be  a  useless  and 
unprofitable  task  to  set  out  the  names  and  discuss  the 
qualifications  of  each  of  the  many  persons  whose  right  to 
be  enumerated  is  attacked.     The  determination  of  the 
status  of  each  and  all  of  them  falls  within  well-recog- 
nized principles,  which  have  already  been  alluded  to.    It 
seems  clear  to  us  that  since  the  enumeration  of  May,  1906, 
when  critically  examined,  fails  to  show  1,000  inhabitants, 
and  since  from  all  the  other  evidence  we  have  been  un- 
able to  find  that  there  were  1,000  inhabitants  in  the  vil- 
lage upon  the  11th  day  of  January,  1907,  the  resolution 
for  the  incorporation  as  a  city  of  the  second  class  at  that 
time  was  unauthorized.     In  the  foregoing  computations 
we  have  not  included  the  names  of  persons  who  lived 
upon  the  Murray  tract,  which  was  sought  to  be  included 
within  the  corporation  after  the  city  government  was 
formed,  nor  those  who  came  to  the  village  after  the  11th 
day  of  January.    We  find,  however,  that  27  persons  left 
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the  village  between  the  llth  day  of  January  and  the  2d 
day  of  April,  the  date  of  the  election,  and  tliat  50  persons 
became  inhabitants  during  that  interval.  This  leaves  a 
net  accession  to  the  population  of  23  persons  which,  added 
to  the  number  of  inhabitants  which  were  found  on  Janu- 
ary 11,  shows  tliat  more  than  1,000  persons  were  inhabit- 
ants of  the  villaf!;(»  upon  the  day  of  election. 

In  Oshorn  v.  Village  of  Oullandj  49  Neb.  340,  it  is  said 
by  NoRVAL,  J.,  wTiting  the  opinion  of  this  court,  after 
quoting  the  statutory  provision,  section  1,  art.  I,  eh.  14, 
Comp.  St.  1895:  "By  the  foregoing  provision  each  village 
in  this  state  containing  the  population  required  by  stat- 
ute is  a  city  of  the  second  class  without  any  action  on  the 
part  of  the  munici])ality,  and  it  is  the  duty  of  the  board 
of  trustees  to  divide  the  territory  embraced  therein  into 
not  less  than  two  wards,  and  call  an  election  at  the 
proper  time  for  the  election  of  city  officers."  State  v. 
ff olden,  19  Neb.  249;  State  v.  Bahcock,  25  Neb.  709.  If 
the  village  became  a  city  of  the  second  class  without  any 
action  on  the  part  of  the  municipality  as  soon  as  it  con- 
tained 1,000  inhabitants,  then  Arapahoe  became  a  city  at 
some  time  betw-een  the  llth  day  of  January,  1907,  and 
the  day  of  election.  It  was  a  city  of  the  second  class 
upon  election  day.  Whether  or  not  it  was  such  a  city  at 
the  time  the  village  board  called  the  election  is  not  of 
great  materiality.  The  village  board  merely  provided  ad- 
ministrative detail  for  the  change  of  form  by  their  act  in 
providing  for  the  election  of  city  officers,  and,  even  if  they 
erred  in  their  judgment  as  to  the  conditions,  the  machinery 
they  provided  was  no  less  effective  in  evidencing  the  popu- 
lar wull.  As  soon  as  the  population  reached  more  than 
1,000  the  village  board  became  officers  of  the  city.  State 
V.  Baheocky  supra.  They  left  the  w^ard  boundaries  as  they 
had  previously  fixed  them.  The  inhabitants  had  the  right 
to  select  a  mayor  and  councilmen  and  other  officers  at  the 
time  that  the  election  was  held.  They  elected  the  re- 
spondents Northup  and  Brewster  as  councilmen  at  that 


Vol.79]  SEPTEMBER  TERM,  1907.  829 


State  V.  Northup. 


time.  Their  right  to  hold  the  office  is  therefore  unques- 
tionable. 

As  to  the  other  respondents,  it  is  clear  that  the  two 
councilmen  from  the  second  ward  acting  alone  had  no 
power  to  appoint  them  to  the  office  of  councilman.  There 
is  no  special  provision  in  the  statute  governing  cities  of 
the  second  class  providing  for  the  filling  of  vacancies  in 
the  office  of  councilman ;  but  by  the  general  election  law, 
section  103,  ch.  26,  Comp.  St.  1905,  it  is  provided  that 
vacancies  in  city  offices  shall  be  filled  by  the  mayor  and 
council.  This  does  not  mean  by  the  mayor  alone,  nor  by 
the  council  alone.  Hence,  the  action  of  the  two  council- 
men  without  the  concurrence  of  the  mayor  in  the  appoint- 
ment was  invalid.  No  action  by  the  mayor  and  council 
is  alleged  to  have  been  taken,  and  the  relator  is  entitled 
to  a  writ  against  the  respondents,  Schwerdtfeger  and 
Tomblin,  ousting  them  from  the  office  of  councihnan  of 
the  first  ward  of  the  city  of  Arapahoe. 

It  is  seldom  that  a  case  is  presented  to  this  court  in 
which  the  evidence  is  so  unsatisfactory  as  in  this  case. 
Nearly  three  months  elapsed  after  the  resolution  and 
ordinance  were  passed  before  the  date  of  the  city  election, 
and  up  until  that  time  no  procecMlings  were  begun  by  any 
person  seeking  to  question  the  authority  of  the  board.  It 
w^as  not  until  after  the  election  that  there  seemed  to  be 
any  question  in  the  mind  of  the  relator  as  to  the  legality 
of  the  proceedings,  and  the  delay  resulted  in  making  the 
evidence  difficult  to  procure  and  unsatisfactory  in  its  na- 
ture. We  have  considered  throughout  that,  under  the 
rule  in  this  stale,  the  burden  of  proof  has  been  upon  the 
respondents.  State  v.  Davis.  64  Neb.  499.  The  relator, 
however,  has  furnished  the  largest  quantum,  and  this, 
with  the  respondents-  testimony  showing  the  persons 
omitted,  has  supplied  the  necessary  proof,  though  in  such 
a  confused  and  ill-ordered  manner  as  to  impose  an  un- 
necessary burden  on  the  court. 

For  the  reasons  stated,  we  find  for  the  respondents 
Northup    and    Brewster,    and    against    the    respondents 
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the  village  between  the  11th  df'  ^,i(.„t  ^nd  writ  accord- 
day  of  April,  the  date  of  the  ^  relator,  and  one-half  to 
became  inhabitants  durin* 

net  accession  to  the  pop-  Judgment  accordingly. 

to  the  number  of  inh 
ary  11,  shows  tha* 
ants  of  the  viU*^ 
In  Osborn 

by    NOBVA^    ^iSARD  ET  AL.,    APPELLEES,   V.    AtCHISOX   &  Nfr 

quotinp^  ,^^,^  Railroad  Company  bt  al.,  appellants. 

j^  Piled  Octobeb  16,  1907.    No.  14,946. 

'  .-ntfal:  BviDENCB.    A  verdict  which  there  Is  no  competent  evidence 

^    0  sustain  will  he  set  aside. 

«  pmnages.    The  measure  of  damages  for  the  destruction  of  a  grow- 
ing crop  is  the  value  of  the  crop  at  the  time  of  its  destruction. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Rapbr,  Judge.    Reversed. 

J.  W.  Deweese,  F.  Martin  and  Frank  E.  Bishop ^  for  ap- 
pellants. 

John  Oagnon  and  C  Gillespiey  contra. 

DUFPIB,  O. 

The  plaintiflF,  Cynthia  Berard,  is  the  owner  of  about 
140  acres  of  land  lying  on  the  north  side  of  the  Nemaha 
river  in  Richardson  county,  and  about  one  mile  north  of 
the  railroad  embankment  reaching  from  the  station  of 
Preston  to  the  Nemaha  river,  across  which  a  bridjje  had 
been  constructed  about  90  feet  in  length,  the  opening: 
underneath  being  the  only  opening  left  for  the  passage  of 
the  waters  of  said  river.  The  ombankmont  from  the  sta- 
tion of  Preston  to  the  east  end  of  the  bridge  is  about  one 
mile  in  length  and  12  feet  high,  and  it  is  claimed  that 
during  the  season  of  1902,  1003  this  embankment  dammed 
up  the  water  of  the  river,  causing  it  to  back  up  over  the 
plaintiff's  lands,  destroying  the  crops  growing  thereon. 
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N/^i*  \vaa  rented  to  Threlkel  for  the  years  1902  and 

lare  of  the  crops,  and  he  joined  in  this  action 
\^    s  T^  the  railroad  company  the  crops  alleged 

^wtroyed  in  conseijuence  of  its  negligence  in 
^g  more  adequate  means  for  the  escape  of  the 
liters  of  the  river. 
xUe  evidence  discloses  that  from  the  station  of  Preston 
to  the  Nemaha  river  a  solid  embankment  has  been  thrown 
up  across  the  valley  for  the  whole  distance ;  that  the  only 
opening  left  for  the  flow  of  water  is  beneath  the  bridge, 
which,  at  the  date  of  the  injury  complained  of,  was  about 
90  feet  in  length,  and  wholly  inadequate  to  allow  the 
escape  of  the  flood  waters  accumulating  in  the  valley.  It 
was  shown  that  on  the  north  side  of  the  embankment  the 
waters  were  dammed  up  to  a  depth  of  several  feet,  while 
on  the  south  side  the  land  was  free  of  water,  and  cattle 
were  grazing  in  the  fields.  It  is  quite  clear  from  the  tes- 
timony given  tliat  the  embankment  caused  the  waters  to 
dam  up  on  the  north  side  thereof  and  to  overflow  the 
plaintiff's  lands,  and  that  this  overflow  continued  for  a 
space  of  from  five  to  seven  days,  entirely  destroying  the 
crops.  As  we  view  the  evidence,  it  was  amply  suflicient 
to  warrant  the  jury  in  finding  that  the  negligent  construc- 
tion of  the  railroad  across  this  valley  was  the  cause  of  the 
loss  of  plaintiff's  crops.  The  authorities  are  quite  uni- 
form that  the  rule  of  damage  for  the  loss  of  a  growing  crop 
is  the  value  of  the  crop  at  the  time  of  its  destruction  or 
of  the  damage  sustained.  No  witness  testified  to  the  value 
of  the  crop  at  the  time  of  these  overflows.  The  renter 
testified  to  the  condition  of  the  crop  and  the  amount  that 
it  would  produce  had  it  not  been  destroyed.  He  also 
testified  to  the  market  value  of  corn  and  oats  in  the  fall 
of  1902,  1903,  and  from  this  data  he  estimated  that  the 
damages  to  the  crop  amounted  to  $1,700  or  fl,800.  No 
evidence  was  given  or  offered  of  the  necessary  expense  in 
raising,  harvesting  and  marketing  the  crop,  and  the  jury 
could  only  guess  at  the  damage  actually  suffered.  The 
general  rule  is  that  the  value  of  a  growing  crop  in  the 
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condition  in  which  it  exists  at  the  time  of  its  destruction 
is  the  measure  of  damages.  Fremont^  E.  &  if.  V.  R,  Co. 
V.  Harlin,  50  Neb.  698;  13  Cyc.  153,  and  authorities  cited. 
For  the  retison  that  there  was  no  competent  evidence 
before  the  jury  upon  which  to  base  an  estimate  of  dam- 
ages, we  recommend  a  reversal  of  the  judgment  and  re- 
manding the  cause  for  another  trial. 

Epperson  and  Good,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  is  reversed  and  the  cause  renanded 
for  another  trial. 

Bevbbsed. 


Engelbebt  J.  Herbes  v.  State  of  Nebraska. 

Filed  Octobeb  16,  1907.    No.  15,204. 

Disorderly  Conduct:  Information.  An  information  for  an  offense 
made  criminal  by  statute  or  ordinance  must  charge  every  ele- 
ment of  the  offense  as  defined  by  the  statute  or  ordinance. 

Error  to  the  district  court  for  Cedar  county:  Anson 
A.  Wblou,  Judge.    Reverned  and  dismissed. 

0.  B.  Willey^  for  plaintiff  in  error. 

« 

W.  T,  Thompson,  Attorney  Oefieral,  Wilbur  F.  Bryant 
and  R.  H.  Hagelin^  contra. 

DUFFIE,  C. 

An  ordinance  of  the  village  of  Randolph  is  in  the  fol- 
lowing words:  "All  persons  participating  in  riots,  dis- 
turbances, and  disorderly  asKeniMies ;  all  persons  fighting, 
or  offering  to  fight,  or  conducting  themselves  in  a  dis- 
orderly or  indecent  manner;  all  peraims  using  vulgar, 
profane  or  indecent  language  in  a  public  place  to  the  an- 
noyance of  others ;  all  persons  found  in  a  state  of  intoxi- 
cation in  the  village  of  Randolph,  Nebraska,  shall,  upon 
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conviction  thereof,  be  fined  not  less  than  $5  nor  more  than 
$75,  and  costs  of  prosecution,  and  shall  stand  committed 
to  the  village  jailor  to  the  county  jail  of  Cedar  county, 
Nebraska,  until  the  fine  and  costs  are  paid."  Engelbert 
Herbes,  the  plalntifif  in  error,  was  informed  against  under 
this  ordinance.  The  information  was  in  two  counts.  The 
first  charging  that  on  February  10,  1907,  he  was  found  in 
a  state  of  intoxication  within  said  city  of  Randolph.  The 
charging  part  of  the  second  count  is  in  the  following 
words:  "That  E:  J.  Herbes,  full  and  Cliristian  name  un- 
known, late  of  said  county,  at  and  within  said  city  of  Ran- 
dolph, and  in  the  county  of  Cedar,  and  state  of  Nebraska, 
on,  to  wit,  the  10th  day  of  February  in  the  year  of  our  Lord 
one  thousand  nine  hundred  seven,  did  conduct  himself  in 
a  disorderly  and  indecent  manner,  and  did  then  and  there 
use  vulgar,  profane  and  indecent  language  in  a  public 
place,  to  wit,  on  the  streets  of  said  city  of  Randolph,  con- 
trary to  the  form  of  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state,  and 
contrary  to  the  form  of  the  ordinance  of  the  city  of  Ran- 
dolph in  such  case  made,  ordained  and  provided,  and 
against  the  peace  and  dignity  of  the  city  of  Randolph." 
He  was  convicted  on  the  charge  made  in  the  second  count, 
and  from  the  fine  assessed  by  the  court  he  has  taken  error 
to  this  court. 

The  second  count  of  the  information  is  an  attempt  to 
charge  him  with  a  violation  of  the  ordinance  in  using  vul- 
gar, profane  or  indecent  language,  and  it  is  defective  in 
omitting  one  element  of  the  offense  as  defined  by  the  or- 
dinance, to  wit,  the  use  of  such  language  "to  the  annoy- 
ance of  others."  The  authorities  are  uniform  that  in  an 
information  for  a  statutory  offense  the  information  must 
charge,  and  the  evidence  show,  every  element  of  the  crime. 
Gilbert  v.  State,  78  Neb.  636,  and  authorities  there  cited. 
We  are  clear  that  the  second  count  of  the  information  did 
not  charge  an  offense,  and  that  the  objection  to  any  evi- 
dence in  support  thereof  should  have  been  sustained, 
66 
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For  the  errors  above  pointed  out,  we  recommend  a  re- 
versal of  the  judginent  and  a  dismissal  of  the  action. 

Epperson  and  Good,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  case  dismissed. 

Reversed. 


Katiierine  M.  Shepherd,  appellee,  v.  Lincoln  Traction 

Company,  appellant. 

Filed  Octobeb  16,  1907.    No.  15,239. 

1.  Evidence:  Collateral  Facts.     Where  there  is  a  direct  conflict  In 

the  evidence  of  the  witnesses  relating  to  a  material  issue  in  the 
case,  any  collateral  fact  or  circumstance  tending  in  any  reason- 
able degree  to  establish  the  probability  or  improbability  of  the 
fact  in  issue  is  relevant  evidence  and  proper  for  the  considera- 
tion of  the  jury. 

2.  Appeal:  Evidence:   Instructions.    A  Judgment  will  not  be  reversed 

where  the  evidence  relating  to  the  amount  of  damages  is  con- 
flicting, and  where  the  rule  of  damages  to  be  allowed  is  sub- 
mitted to  the  jury  under  proper  instructions. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge,    Affirmed. 

Clark  d  Allen,  for  appellant. 

John  M.  Stewart  and  H.  F,  Rose,  contra. 

DUFFIB,  0. 

In  her  petition,  the  plaintiflf  alleges  that  she  waa  a  pas- 
senger on  one  of  the  cars  of  the  defendant  company,  which 
she  desircHl  to  leave  upon  reaching  Twenty-Eighth  street ; 
that  she  notified  and  properly  signaled  the  motorman, 
who  was  in  sole  charge  of  the  car,  to  halt  the  car  for  that 
purpose;  that  the  niotorman  slackened  the  speed,  stopped 
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the  car,  and  while  the  plaintiff  was  in  the  act  of  alighting 
from  the  same,  without  negligence  on  her  part,  and  so 
known  to  the  defendant's  said  servant  to  be  so  alighting, 
he  so  negligently  and  unskillfully  controlled  and  man- 
aged said  car  and  its  brake  and  motive  power  and  ma- 
chinery that,  without  notice  or  warning  to  plaintiff,  said 
car  was  negligently,  suddenly  and  violently  jerked  and 
started  forward  along  said  railroad,  thereby  violently 
throwing  plaintiff  against  said  car  and  upon  the  brick 
pavement.  The  answer  was,  first,  a  general  denial,  and, 
second,  contributory  negligence  on  the  part  of  the  plain- 
tiff, in  that  while  the  car  was  in  motion,  and  before  it 
reached  the  intersection  of  Twenty-Eighth  and  O  streets, 
the  plaintiff  carelessly  and  negligently  left  her  seat  and 
stood  on  the  footboaixi  of  the  car;  that  before  the  car 
stopped,  and  before  it  reached  the  crossing  on  said  street, 
she  carelessly  and  negligently  alighted  from  the  car  and 
stepped  down  upon  the  street,  without  taking  precaution 
to  avoid  falling;  that,  by  reason  of.  her  negligence  and 
carelessness  in  standing  on  the  footboard  and  alighting 
from  a  moving  car,  she  fell  upon  the  pavement,  and  that 
the  injuries  complained  of,  if  any  were  received,  were 
solely  the  result  of  her  own  carelessness  and  negligence 
in  so  alighting. 

It  will  be  observed  that  the  material  issue  upon  the 
trial  was  whether  the  car  upon  which  the  plaintiff  was 
riding  had  come  to  a  full  stop  before  she  attempted  to 
alight  therefrom,  or  whether  the  plaintiff  attempted  to 
alight  from  the  car  while  it  was  in  motion  and  before  it 
was  brought  to  a  full  halt.  The  plaintiff  and  two  of  her 
witnesses  testified  that  the  car  had  been  brought  to  a  full 
stop  when  she  stepped  upon  the  footboard  and  before  she 
attempted  to  leave  the  same ;  wiiile  the  motorman  and  two 
of  defendant's  witnesses,  passengers  upon  the  car  at  the 
time,  testified  that  the  car  w^as  in  motion  when  the  plain- 
tiff alighted  therefrom.  It  developed  from  the  evidence 
given  on  the  trial  that  the  night  upon  which  the  accident 
occurred  w^as  quite  dark;  that  there  was  no  light  at  the 
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intersection  of  Twenty-Eighth  and  O  streets;  that  then^ 
was  no  conductor  upon  the  car,  and  that  the  motorman 
in  charge  was  inexperienced,  having  had  charge  of  the 
car  for  a  week  or  ten  days  only,  his  services  prior  to  that 
time  being  under  the  direction  of  another  motorman  who 
was  instructing  him  in  the  management  and  conduct  of  a 
car.  In  this  condition  of  the  record,  the  defendant  asked 
instructions  numbered  4  and  5  in  the  following  language : 
"(4)  The  plaintiff  does  not  allege  in  her  petition  that 
the  defendant  employed  an  unskilled  motorman,  and  you 
will  not  consider  this  issue  ,in  determining  whether  de- 
fendant was  negligent.  (5)  You  are  instructed  that  the 
absence  of  a  conductor  is  not  an  issue  in  this  case.  The 
plaintiff  does  not  charge  in  her  petition  that  the  defend- 
ant was  negligent  in  operating  Its  car  without  a  conduc- 
tor, and  you  will  not  consider  this  question  in  determining 
whether  the  defendant  was  negligent."  The  court  modi- 
fied these  instructions  so  that,  as  given  to  the  jury  as 
numbers  13  and  14  pf  its  charge,  they  read  as  follows: 
"(13)  The  plaintiff  does  not  allege  in  her  petition  that 
the  defendant  employed  an  inexperienced  motorman.  A 
failure  to  employ  an  experienced  motorman  is  not  alleginl 
as  a  ground  of  negligence  and  Recovery  therefor.  Evi- 
dence bearing  upon  this  question  is  to  be  considered  by 
you  only  as  it  bears  upon  the  question  whether  the  de- 
fendant was  guilty  of  the  negligence  alleged  in  plaintiff's 
petition.  (14)  The  plaintiff  does  not  allege  in  her  peti- 
tion that  the  absence  of  a  conductor  on  the  car  constituted 
negligence  on  the  part  of  the  defendant,  and  such  ab- 
sence is  not  an  issue  in  the  case,  and  is  to  be  considered 
by  yon  only  as  it  may  bear  upon  the  question  whether  the 
defendant  was  guilty  of  negligence  as  alleged  in  the  peti- 
tion, or  the  plaintiff  was  guilty  of  contributory  negligence 
as  alleged  in  the  answer."  Exceptions  were  taken  to  the 
refusal  of  the  court  to  give  the  instructions  in  the  language 
asked  by  the  defendant,  and,  also,  to  the  giving  of  the  in- 
structions as  modified  by  the  court,  and  it  is  now  urged 
that,  as  the  only  mnterial  point  in  issue  between  the  '^af- 
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ties  was  whether  the  car  had  been  brought  to  a  full  stop 
before  the  plaintiff  attempted  to  ali|;?ht  therefrom,  whether 
the  motorman  was  experienced  in  the  duties  of  his  position 
or  otherwise  was  wholly  immaterial,  as  was  also  the  ques- 
tion of  the  presence  or  absence  of  a  conductor  on  the  car. 
The  effect  of  these  two  instructions,  as  given  by  the 
court  is  to  tell  the  jury  that  they  may,  in  reaching  a  verdict, 
consider  the  experience  of  the  motorman  in  handling  cars 
of  the  kind,  as  well,  also,  as  the  absence  of  a  conductor 
from  the  car  when  the  accident  occurred.  Whether  a  car 
is  at  rest  or  in  motion  at  a  certain  time  is  a  matter  of  ob- 
s(Tvation  on  the  part  of  those  wiio  are  passengers  or  on- 
lookers, and  our  first  impression  was  that  the  question 
was  one  which  should  be  determined  from  the  evidence  of 
those  who  saw  and  observed  the  conditions  at  the  time.  If 
there  was  no  conflict  in  the  evidence  of  the  several  wit- 
nesses of  the  occurrence,  then  collateral  facts  which  did 
not  go  directly  to  the  issue  involved  would  hardly  he,  com- 
petent either  to  support  or  contradict  such  direct  testi- 
mony; but  in  this  case  there  was  a  sharp  conflict  in  the 
evidence,  witnesses  on  one  side  testifying  that  the  car  had 
come  to  a  full  stop  prior  to  the  plaintiff's  attempt  to 
alight,  and  others  testifying  with  equal  certainty  that  the 
car  was  then  in  motion.  In  this  condition  of  the  case,  it 
was  left  to  the  jury  to  say  which  set  of  witnesses  they 
would  believe,  or  whose  testimony  was  more  likely  to  be 
correct,  and  any  collateral  fact  that  would  throw  light 
upon  this  subject  w'as  proper  for  the  consideration  of  the 
jury.  In  1  Elliott,  Evidence,  sec.  144,  it  is  said :  "As  a 
general  proposition,  therefore,  it  may  l)e  said  that  any 
evidence  that  tends  in  any  reasonable  degree  to  establish 
the  probability  or  improbability  of  a  fact  in  issue,  no 
matter  how  slight  its  weight  may  be,  is  relevant.  ♦  ♦  ♦ 
It  is  not  necessaiy,  however,  that  it  should  in  itself  bear 
directly  upon  the  point  in  issue,  for  if  it  is  but  a  link  in 
the  chain  of  evidence  tending  to  prove  the  issue  by  reason- 
able inference,  it  may  nevertheless  bo  relevant.  Indeed, 
evidence  which  tends  to  make  the  testimony  of  witnesses 
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probable  or  improbable  may  sometimes  be  competent."  In 
rUitnvr  t\  Platucr,  78  N.  Y.  flO,  it  is  said:  "Whatever 
evidence  is  otfered  which  will  assist  in  knowing  which 
l)arty  speaks  the  truth  of  the  issues  in  an  action  is  rele- 
vant; and,  when  to  admit  it  does  not  override  other  formal 
rules  of  evidence,  it  should  be  received."  Whitney  v.  In- 
habitants of  Leominster,  136  ilass.  25,  was  an  action 
brought  against  the  town  for  injuries  occasioned  by  an 
all(»ged  defect  in  the  highway.  It  was  in  controversy 
whether  the  plaintiff  was  in  the  exercise  of  due  care  when 
the  accident  occurred;  there  ])eing  evidence  tending  to 
show  that  he  was  driving  at  a  high  rate  of  speed,  one  wit- 
ness estimating  it  at  15  miles  an  hour.  As  tending  to  show 
the  capacity  of  the  plaintiff's  horse  for  spwd,  and  as  bear- 
ing upon  tlie  probal)i]ity  of  the  testiuuniy  as  to  his  actual 
speed  at  the  time  of  the  accident,  the  defendant  was  per- 
mitted to  show  that  the  horse  had  been  driven  on  a  race 
course  at  the  rate  of  a  mile  in  three  minutes,  and  the  evi- 
dence was  held  competent  and  relevant.  It  is  natural, 
therefore  probable,  that  an  inexperienced  mot  or  man  would 
be  more  likely  to  mismanage  the  car  upon  which  the  plain- 

iff  was  riding  than  one  of  much  experience.  His  want  of 
jcquaintance  with  the  route  and  the  crossings  where  stops 

\  ere  to  be  made,  especially  on  a  dark  night,  would  more 
likely  lead  to  his  confusion  and  inability  to  handle  the  car 
A  ith  the  same  degree  of  care  as  one  of  more  experience. 
So,  also,  the  presence  of  a  conductor,  whose  business  it  is 
to  direct  the  halting  and  starting  of  the  car  by  signals 
given  the  motorman,  would  tend  greatly  to  increase  the 
probability  of  the  car  being  handled  in  the  careful  manner 
that  would  not  otherwise  obtain.  This  being  so,  these  are 
circumstances  which  the  court  might  properly  direct  the 
jury  they  were  at  liberty  to  consider  in  determining 
whether  the  witnesses  for  the  plaintiff  or  def(*ndant  were 
most  likely  to  be  correct  upon  th(»  question  of  whether  the 
car  had  been  brought  to  a  halt  at  the  time  plaintiff  at- 
tempted to  alight  therefrom,  and  had  been  suddenly 
started  while  she  Avas  in  the  act  of  getting  off.    The  prob- 
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•ability  that  an  inexperienced  motorman,  having  no  assist- 
ance from  a  conductor  in  the  management  of  his  car,  would 
be  likely  to  mismanage  the  same  to  the  injury  of  some  of  the 
passengers  is  a  circumstance  which  may  properly  be  con- 
sidered in  support  of  tliose  witnesses  who  testify  to  mis- 
management, in  opposition  to  those  who  testify  that  there 
was  no  mismanagement  on  the  part  of  the  .motorman. 
Here  was  a  conflict  which  the  jury  had  to  determine.  Any 
fact  or  circumstance  which  would  aid  them  in  that  duty 
was  relevant  to  the  issue  and  was  for  their  consideration. 
Any  circumstance  which  rendered  more  probable  the  fact 
testified  to  by  one  set  of  witnesses,  when  opposed  to  that 
of  another  set,  is  a  relevant  fact  proper  to  be  considered. 
See  Lincoln  Vitrified  P.  d  P.  B.  Co.  v.  BnckneVy  39  Neb. 
83. 

Relating  to  the  damages,  the  amount  was  fixed  by  the 
jury  under  proper  instructions.  There  was  also  a  sharp 
conflict  in  the  testimony  of  the  witnesses  relating  to  the 
degree  of  injury  received  by  the  plaintiff  and  as  to  its  per- 
manent character.  These  were  matters  for  the  jury  to 
pass  on  under  the  instructions  of  the  court,  of  which  no 
complaint  is  made;  and,  under  the  general  rule  governing 
cases  of  this  character,  we  cannot  interfere  with  the  find- 
ing. 

There  being  no  reversible  error  in  the  record,  we  recom- 
mend an  affirmance  of  the  judgment  ^ 

Epperson  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmbd. 
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William  O'Conner,  appellant,  v.  H.  O.  Fields  bt  au, 

appellees. 

Filed  October  16,  1907.    No.  14,895. 

1.  Exceptions,  Bill  of.  To  be  considered  in  this  court  a  bill  of  ex- 
ception^ must  be  authenticated  as  required  by  law. 

2. :  Withdrawal.  This  court,  on  proper  application  and  show- 
ing, will  permit  a  bill  of  exceptions  to  be  withdrawn  for  the 
purpose  of  having  the  certificate  of  the  clerk  of  the  district  court 
atttached  thereto. 

3. :   A  certificate  of  the  clerk  of  the  district  court 

attached  to  a  bill  of  exceptions  after  it  has  become  one  of  the 
files  in  this  court,  and  procured  without  authority  of  this  court, 
is  unwarranted,  and  will  be  wholly  disregarded. 

4.  Judgment  of  the  trial  court  examined,  and  held  responsive  to  the 
pleadings. 

Appeal  from  the  district  court  for  Dixon  county :  Gut 
T.  Gkaves,  Judge.    Aprmed. 

William  V.  Allen  and  O,  A.  Kingsbury,  for  appellant. 

Joh7i  V.  Pearson,  McCarthy  d  McCarthy  and  22.  E, 
Evans,  contra. 

Epperson,  C. 

The  judgment  appealed  from  was  rendered  March  30, 
1906.  On  September  21, 1906,  plaintiff  filed  with  the  clerk 
of  this  court  a  transcript  of  the  pleadings  and  judgment  of 
the  district  court,  and  also  a  purported  original  bill  of  ex- 
ceptions which  had  not  then  been  authenticated.  This 
court  has  been  at  no  time  requested  to  permit  the  bill  of 
exceptions  to  be  withdrawn  for  the  purpose  of  having  it 
authenticated,  or  for  any  other  purpose,  notwithstanding 
which,  there  now  appears  upon  the  Bill  the  filing  mark  of 
the  clerk  of  the  district  court  indicating  that  it  waa  filed 
in  his  office  May  7,  1907;  and  on  the  same  date  the  clerk 
certified  that  it  was  the  original  bill  of  exceptions.     At 
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that  time  tbe  bill  was  part  of  the  records  of  this  court. 
No  one  had  authority  to  withdraw  it  for  the  purpose  of 
filing  it  in  any  other  court,  or  for  the  purpose  of  addinjij 
anything  whatever  thi^reto.  This  court,  on  proper  appli- 
cation and  showing,  will  permit  a  bill  of  exceptions,  for 
fhe  purpose  of  having  tlie  certificate  attached,  to  be  with- 
drawn, but  it  must  be  upon  an  application  and  a  showing 
that  the  party  is  entitled  to  have  it  .withdrawn.  The  with- 
drawing of  the  bill  and  the  adding  thereto  the  filing  mark 
and  certificate  of  the  (*lerk  of  the  district  court  is  an  un- 
warranted interference  with  the  records  of  this  court.  No 
right  should  or  will  be  predicated  upon  such  interpola- 
tion.    Such  amendments  will  be  wholly  disregarded. 

Plaintiff  suggested  a  diminution  of  the  record,  and  asked 
this  court  for  an  order  directed  to  the  clerk  of  the  district 
court  requiring  him  to  certify  that  the  bill  of  exceptions 
was  filed  in  his  office  on  the  date  that  the  transcript  was 
certified  and  transmitted.  The  evidence  fails  to  sustain 
the  plaintiff's  contention  in  this  regard;  and,  in  view  of 
the  affidavit  of  the  clerk  of  the  district  court  positively 
denying  that  the  bill  was  (wer  filed  in  his  office  or  prc^- 
sented  to  him  prior  to  May  7,  1907,  and  the  other  evidence 
corroborating  him,  we  cannot  recommend  the  amendment 
suggested.  But,  were  we  to  allow  the  amendment  and 
grant  the  plaintiff  everything  he  asks  for  in  the  motion, 
the  bill  of  exceptions  would  yet  remain  unauthenticated. 
Tnder  the  rule  freqiu^ntly  announced,  we  cannot  consider 
the  bill  of  exceptions,  but  are  confined  in  our  inquiry  to 
the  sufficiency  of  the  ph\qdings  to  support  the  judgment. 

The  form  and  substance  of  the  judgment  are  objected  to. 
The  judgment,  after  awarding  to  the  plaintiff  the  amount 
of  the  verdict,  proceeds  as  follows:  "And  the  jury  having 
found  the  mill  of  the  defendants  to  be  of  public  utility, 
and  having  by  their  verdict  assessed  the  damages  the 
plaintiff  has  sustained  and  will  sustain  by  the  erection 
and  continuance  of  the  milldam  complained  of  in  this  ac- 
tion, it  is  further  ordered  and  adjudgc^d  that  such  assess- 
ment of  damages,  when  fully  paid  and  satisfied,  the  same 


842  NEBRASKA  REPORTS.  fVou  79 


O'Connor  v.  Fields. 


being  h(»reby  approved  and  confirmed  by  the  court,  sliall 
bar  the  recovery  by  the  plaintiff,  his  heirs  and  assijjns  for 
any  damages  or  injury  sustained  previous  or  subsequent 
to  the  date  of  the  ad  quod  damnum  jury  impaneled  in 
this  action  and  caused  by  the  dam  of  the  defendants  as 
Then  maintained.''  Originally  the  action  was  for  a  writ 
of  ad  quod  damnum  by  plaintiff,  an  upper  landowner, 
against  the  defendants,  the -owners  of  the  grist-mill,  who 
had,  it  is  alleged,  maintained  the  dam  in  connection  with 
their  mill  since  1898.  A  jury  of  inquest  was  appointe<l, 
but  as  to  their  proceedings  the  reconl  is  silent.  It  seems 
that  they  disagreed.  Later  an  amended  petition  was  file<l, 
containing  more  definite  statements  as  to  the  allege<l  dam- 
ages, and  praying  judgment  for  $5,000,  and  for  a  writ  ad 
((uod  damnum^  and  that  his  permanent  and  other  damages 
caused  by  the  overflow  be  a>scertained  as  required  by  law. 
Plaintiff  abandoncMl  his  demand  for  a  writ  and  proceeded 
as  in  an  ordinary  case  for  damages. 

It  is  contended  by  defendants  that  plaintiff  had  no  right 
to  proceed  until  a  jury  of  inquest  had  made  a  return,  as 
plaintiff  had  elected  to  sue  out  a  writ  of  ad  quod  damnum 
under  his  original  petition.  It  is  unnecessary  to  determine 
this  point  upon  plaintiff's  appeal.  It  seems  that  under 
section  7313,  Ann.  St.,  plaintiff  had  the  right  to  proceed  as 
he  did.  See  Kyncr  v.  Lpstill,  29  Neb.  768.  It  was  the 
plaintiff's  theory,  upon  which  the  case  was  tried,  as  shown 
by  the  pleadings  and  judgment,  that  the  action  was  for  the 
purpose  of  determining  his  damages  under  the  mill  and 
•  uiUdam  act.  The  only  irregularity,  if  any,  being  the  { 
abandonment   of  the   inquest,   and  of  this  the  plaintiff  i 

cannot  and  does  not  complain.  Section  7316,  Ann. 
St.,  provides:  **Where  the  petition  is  brought  to  ob- 
tain leave  to  build  or  continue  a  milldam,  and  such  leave 
is  granted,  or  where  it  is  brought  against  the  owner  of  a 
milldam  as  aforesaid,  the  court  may  render  judgment  for 
the  damages  assessed  against  the  person  owning  or  pro- 
posing to  build  such  mill;  and  such  assessment  of  dam- 
ages, when  fully  paid  and  satisfied,  after  confirmation 
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thereof  by  the  court,  shall  bar  a  recovery  for  any  damages 
or  injury  sustained  previous  or  subsequent  to  such  inquest 
in  any  and  every  action  at  law.  Provided,  however,  that 
where  the  petition  is  brought  against  the  owner  of  a  mill- 
dam  already  built  as  aforesaid,  unless  the  mill  is  found 
to  be  of  public  utility,  such  assessment,  though  paid  and 
satisfied,  shall  not  bar  a  recovery  for  damages  or  injuries 
which  may  accrue  thereafter."  The  judgment  being  re- 
sponsive to  this  section  of  the  statute  should  not  be  dis- 
turbed. 

Defendants  filed  a  cross-appeal,  but  do  not  urge  their 
assignmepts  of  error.  Instead,  they  insist  upon  an  affirm- 
ance of  the  judgment.  We  therefore  do  not  consider  their 
appeal. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed,  and  that  plaintiff's  motion  to  supply  the 
record  be  overruled. 

DUFFIE  and  Good,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  and 
the  motion  to  supply  the  record  overruled. 

Affirmed. 


Barney  Brockman,  appellee,  v.  F.  Ostdiek,  appellant. 

Filed  Octobeb  16,  1907.    No.  14,692. 

Payment:  Agreement  of  Parties.  What  may  be  received  In  paymef&t 
of  a  debt  is  a  matter  of  contract  between  the  Interested  parties, 
with  which,  in  the  absence  of  fraud  or  mistake,  the  courts  wiU 
not  interfere. 

APPE.VL  from  the  district  court  for  Nuckolls  county: 
Leslie  G.  Hurd,  Judge.    Affirmed. 

G.  W.  Stuhhs,  F.  H.  Stuhhs  and  0.  L.  Wroughton,  for 
appellant. 

W.  A.  BergstresseVy  contra. 
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Jackson,  0. 

The  action  is  on  a  promissory  note.  The  defendant 
pleaded  failure  of  consideration  and  the  statute  of  limita- 
tions.  The  parties  waived  a  jury,  and  the  finding  and 
judgment  of  the  district  court  was  for  the  plaintiff.  On 
the  appeal  to  this  court  the  single  question  of  the  statute 
of  limitations  is  discussed. 

The  note  in  suit  is  dated  June  13,  1893,  and  was  pay- 
able one  day  after  date.  The  action  was  commenced  De- 
cember 30,  1904.  The  controversy  arises  over  the  indorse- 
ment of  a  payment  of  $7.60  on  March  6,  1902,  in  the  ab- 
sence of  which  the  action  would  be  barred.  It  appears 
that  the  defendant  was  a  partner  in  a  firm  engaged  in  the 
mercantile  business,  to  w^hich  firm  the  plaintiff  was  in- 
debted for  merchandise.  The  defendant's  partner  was 
urging  payment  of  the  account,  and  the  plaintiff  appealed 
to  the  defendant  to  adjust  this  item  of  indebtedness  for 
him.  Both  agree  that  the  defendant  consented  to  do  so. 
The  defendant,  however,  claims  that  he  authorized  the 
plaintiff  to  credit  the  amount  of  the  account  on  an  in- 
debtedness other  than  the  note  in  suit,  while  the  plaintiff 
claims  that  the  defendant  consented  to  have  the  amount  of 
the  account  indorsed  on  the  note.  The  plaintiff's  conten- 
tion is  corroborated  by  other  testimony,  and  the  finding  of 
the  trial  court  in  a  law  action  carries  with  it  the  same 
weight  as  the  verdict  of  a  jury,  and,  being  based  on  con- 
flicting evidence,  will  not  be  disturbed  on  appeal. 

The  defendant,  however,  insists  that  as  a  partner  he  was 
not  authorized  to  apply  an  indebtednes»s  due  to  his  firm 
in  satisfaction  of  his  individual  debts.  What  the  result 
might  be  if  the  partnership  were  in  court  contesting  the 
right  of  the  defendant  to  so  deal  with  the  partnership  as- 
sets, it  is  unnecessary  to  determine,  and  the  presumption 
will  not  prevail  that  the  defendant  has  not  reimbursed  the 
partnership  for  the  diminution  of  partnership  assets  on 
his  account.  The  parties  appear  to  have  acted  in  good 
faith,  and  if  they  chose  to  agree  that  the  indebtednass  of 
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the  plaintiflf  to  the  partnership  should  be  applied  as  a 
payment  on  the  defendant's  note,  the  courts  should  not  in- 
terfere, except  at  the  instance  of  tlie  partnership. 

It  is  therefore  recommended  that  the  jrilgment  of  the 
district  court  be  aflSriniHl. 

Ames  and  Calkins,  CC,  concur. 

By  the  (\)urt :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirimed. 


Union  Stock  Yards  National  Bank,  appellee,  v. 
Charles  D.  Day  et  al.,  appellants. 

Filed  October  16,  1907.    No.  14,942. 

1.  Ejectment:  Defenses:  Equity.    An  equitable  defense  may  be  inter- 

posed in  an  action  in  ejectment,  but  one  who  seeks  the  interven- 
tion of  a  court  of  equity  must  offer  to  do  equity  before  he  is 
entitled  to  equitable  relief,  whether  he  be  plaintift  or  defendant. 

2.  Evidence  examined,  and  held  to  be  sufficient  to  sustain  the  judg- 

ment 

Appj^al  from  the  district  court  for  Custer  county: 
Bruno  O.  Hostetler,  Judge.    Afflnncd. 

m 

Aaron  Wall,  G.  L.  Guttcrson  and  Hall,  Woods  d  Pound, 
for  appellants. 

H.  M.  Sullivan,  contra. 

Jackson,  C. 

The  plaintiff's  action  is  to  recover  the  possession  of  the 
south  half  of  the  southeast  quarter,  the  southeast  quarter 
of  the  southwest  quarter,  and  lot  4,  all  in  section  19,  town- 
ship 19,  ranf»:e  24,  Custer  county.  All  parties  to  the  action 
claim  the  right  to  possession  through  a  common  source  of 
titlOt     The  petition  is  an  ordinary  declaration  in  eject- 
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nient.  William  ilcCombs  held  the  legal  title  to  the  land 
on  March  2,  1901,  and,  joining  witli  his  wife,  he  on  that 
date  conveyed  the  premises  by  warranty  deed  to  Shelly 
Rogers  Company  of  South  Omaha.  PlaintifiF's  title  is 
through  a  warranty  deed  from  McCombs'  grantee.  The 
defendants'  claim  of  title  is  grounded  on  an  alleged  con- 
tract of  purchase  under  date  of  November  2,  1898,  and  a 
claim  of  possession  since  that  date  sufficient  to  put  the 
plaintiff  and  it«  grantor  on  inquiry  as  to  their  rights. 
The  contract  is  as  follows :  "Merna,  Nov.  2, 1898.  I  solde 
to  C.  D.  Day  the  farm  knone  as  the  Baker  place  whitche  I 
greede  to  see  that  he  has  a  warntte  Deade  except  Shele  & 
Rodgs  morge  &  taxes.  Witch  I  receve  payment  for  same. 
R.  W.  ilcCombs."  The  finding  and  judgment  in  the  trial 
court  was  for  the  plaintiff,  and  the  defendants  appeal. 

William  McCombs  was  indebted  to  Shelly  Rogers  Com- 
pany, the  indebtedness  being  secured  by  real  estate  mort- 
gage covering  the  land  in  dispute.  The  deed  to  Shelly 
Rogers  Company  was  taken  in  satisfaction  of  the  debt.  R. 
W.  McCombs  is  a  son  of  William  McCombs,  and  on  behalf 
of  the  defendants  it  is  claimed  that  William  Mc(,^ombs 
orally  authorized  the  son  to  sell  the  land  and  retain  what- 
ever consideration  he  might  receive  in  excess  of  an  amount 
sufficient  to  pay  the  debt  to  Shelly  Rogers  Company,  and 
that  the  contract  of  November  2,  1898,  was  made  pursuant 
to  this  oral  agreement ;  that  the  consideration  for  the  con- 
tract was  a  horse  of  the  value  of  flOO,  which  was  then  de- 
livered to  R.  W.  McCombs.  It  appears  from  the  testimony 
of  William  McCombs  that  he  never  saw  the  contract  with 
Day  until  about  a  mouth  prior  to  the  trial.  On  his  ex- 
amination he  testified  as  follows:  "Q.  What  dealings  did 
you  have  with  Day?  A.  T  never  had  any  in  fact.  Q.  Has 
your  wife  had  any  dealings  or  business  transactions  with 
Day?  A.  No.  Q.  Were  you  selling  the  land  a  second 
time  when  you  sold  it  to  Shelly  Rogers  Company?  A. 
No.  Q.  Then  the  transaction  that  your  son  Wesley  had 
Avith  Day  was  not  a  sale,  was  it?  A.  I  should  say  it  was 
if  he  had  complied  with  the  contract.    Q.  If  who  complied 
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with  the  contract?  A.  Mr.  Day.  Q.  Did  you  ever  ask 
him  to  comply  with  the  contract?  A.  I  don't  know  that  1 
ever  did."  A  reasonable  inference  from  this  testimony  is 
that  William  McGombs  would  have^  been  willing  to  have 
conveyed  the  land  to  Day,  provided  Day  paid  the  indebted- 
ness to  Shelly  Kogers  Company.  There  is  no  claim  that 
Day  ever  offered  to  do  so,  or  that  the  debt  was  in  fact  paid, 
except  by  the  conveyance  of  the  land.  The  defense  pleaded 
is  an  equitable  one,  and  the  answers  contain  no  offer  to 
pay  the  debt.  The  rule  that  one  who  seeks  equity  should 
do  equity  is  peculiai*ly  applicable  to  the  circumstances  of 
this  case,  but,  independently  of  the  infirmity  of  the  posi- 
tion assumed  by  the  defendants  in  that  respect,  the  judg- 
ment of  the  district  court  was  right. 

The  contract  was  never  recorded,  and  the  evidence  of 
possession  is  of  so  unsatisfactory  a  nature  as  to  justify 
the  conclusion  reached.  It  is  true  that  the  defendants  tes- 
tified generally  that  they  entered  into  possession  of  the 
land  at  the  time  the  contract  was  made  and  have  ever 
since  that  date  continued  in  possession,  but  the  facts  tes- 
tified to  by  them,  construed  in  a  light  most  favorable,  dis- 
close that  the  locality  where  the  land  is  situated  was 
occupied  largely  by  cattlemen  for  grazing  purposes ;  differ- 
ent proprietors  had  large  tracts  of  land  inclosed  by  fenc(^ 
for  pasture.  After  securing  the  contract,  the  defendant 
C.  D.  Day,  by  closing  up  gaps  between  the  pasture  fences 
of  other  proprietors,  inclosed  about  30  acres  of  the  land  in 
dispute,  with  some  7,000  acres  of  government  land,  to 
which  he  made  no  claim  of  title,  and  a  section  of  school 
land  that  he  did  claim,  and  occupied  the  land  within  the 
inclosure  as  a  pasture  for  his  own  stock  and  the  stock  of 
other  persons,  which  he  pastured  for  a  consideration. 
About  100  acres  of  the  land  was  under  cultivation  at  the 
time  of  the  contract  with  Dav,  and  was  not  incloscYl  bv 
fence  until  the  fall  of  1901,  after  the  deed  to  Shelly  Rog- 
ers Company  had  been  executed.  This  cultivated  land  the 
defendants  claim  to  have  farmed,  but  no  one  fixed  the  date 
when  thev  commenced  to  farm  the  land  earlier  than  the 
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latter  part  of  the  month  of  April,  1901.  About  30  acres 
of  the  land  is  inclosed  in  the  pasture  of  another  ranchman 
and  has  never  been  used  by  the  defendants.  Under  this 
state  of  facta,  the  trial  court  could  not  do  otherwise  than 
find  that  the  claim  of  possession  was  not  supported  by 
sufficient  facts  to  put  the  plaintilBE's  grantor  upon  inquiry. 
W^illiam  McCk)mbs  testified  that  at  the  time  the  deed  to 
Shelly  Kogers  Company  was  made  Mr.  Rogers  of  that 
firm  transacted  the  business  on  behalf  of  his  company, 
and  that  he  informed  Rogers  that  he  had  some  kind  of  a 
contract  against  this  land  with  Day,  and  that  Day  had 
agreed  to  pay  the  indebtedness.  However,  Mr.  B.  H. 
Olmsted,  an  attorney  at  law  of  Omaha,  testified  that  he 
personally  conducted  the  negotiations  through  which  the 
title  was  acquired,  and  took  the  deed  to  his  clients ;•  that 
Mr.  Rogers  was  not  present,  and  that  nothing  was  said 
concerning  the  contract  with  Day.  Mr.  Rogers  himself 
h^tified  that  he  was  not  present,  and  that  he  had  no 
knowledge  or  information  concerning  such  a  contract. 
We  think  the  clear  weight  of  testimony  discloses  that  no 
such  information  was  given  to  the  firm  of  Shelly  Rogers 
Company. 

The  judgment  of  the  district  court  is  amply  supported 
by  the  evidence,  and  violates  no  principle  of  law,  and  it 
is  recommended  that  it  be  affirmed. 

Ames  and  Calkins^  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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World  Publishing  Company,  appellant,  v.  Douglas 

County  bt  al.,  appellees. 

FiLEU  OcTOBEB  16,  1907.    No.  14,933. 

Counties:  Contkacts.  A  resolution  set  out  in  the  opinion,  adopted  by 
a  county  board,  and  designating  a  certain  newspaper  as  one  In 
which  the  county  treasurer  shall  publish  certain  notices,  does 
not,  in  the  circumstances  of  the  case,  constitute  a  contract  be- 
tween the  county  and  the  proprietor  of  the  newspaper. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affirmed. 

Hall  &  Stoutj  for  appellant. 

James  P.  English  and  A,  G.  Ellick,  contra. 

Ames,  C. 

In  August,  1904,  the  county  board  of  Douglas  county 
adopted  a  resolution  of  which  the  following  is  a  copy: 
'^Resolved,  that  the  Evening  World-Herald,  published  in 
Omaha,  Douglas  county,  Nebraska,  be,  and  the  same  is 
hereby,  /lesignated  as  the  newspaper  in  which  the  county 
treasurer  of  Douglas  county  shall  cause  the  delinquent 
tax  list  to  be  published  for  three  successive  weeks,  com- 
mencing the  first  week  in  October,  1904,  as  required  by 
section  196,  art.  I,  ch.  77,  Comp.  St.  1903,  and  that  the 
«aid  newspaper  is  hereby  designated  as  the  newspaper  in 
which  shall  be  published  the  notices  provided  to  be  pub- 
lished by  sections  7, 17, 18,  32-34,  of  art.  IX,  ch.  77,  Comp. 
St.  1903,  and  that  said  newspaper  is  hereby  designated  as 
the  official  paper  for  the  publication  of  the  official  adver- 
tising of  said  county  for  the  year  ending  September  1, 
1905;  and  be  it  further  resolved  that  the  county  clerk  is 
hereby  instructed  to  transmit  a  certified  copy  of  this  reso- 
lution to  the  county  treasurer  of  said  county."  The  sev- 
eral sections  of  the  statute  recited  in  the  resolution  enact 
67 
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that  it  shall  be  the  duty  of  the  county  treasurer  to  pub- 
lish the  notices  therein  mentioned  in  a  newspaper  or  news- 
papers that  shall  have  been  designated  for  such  publica- 
tion by  the  county  board.  Our  attention  has  not  been 
called  to  any  statute  requiring  or  empowering  a  county 
board  to  create  or  appoint,  generally,  an  "oflScial  news- 
paper" for  the  county,  or  a  newspaper  in  which  all  of 
the  "ofl3cial  advertising"  of  the  county  shall  be  publLshed, 
but  they  are  required,  as  has  been  already  stated,  to  desig- 
nate newspapers  for  the  publication  of  particular  notices 
in  specified  cases.  It  follows  that  the  last  clause  of  the 
foregoing  resolution  is  ultra  vires  and  nugatory,  unless  it 
was  passed  under  such  circumstances  as  to  constitute  in 
whole  or  in  part  an  exercise  of  the  general  powers  of  the 
boaixi  to  make  contracts  on  behalf  of,  and  to  manage  and 
contix)l  the  business  affairs  of,  the  county.  But  there  is 
no  allegation  of  a  breach  or  threatened  breach  of  this 
clause  of  the  document,  and  the  question  need  not,  there- 
fore, be  further  pursued. 

In  March,  1905,  the  personal  and  political  complexion 
of  the  board  having  changed,  a  resolution  was  oifered, 
and  referred  to  a  committee,  which  is  a  copy  of  the  fore- 
going, except  that  it  omits  this  third  or  last  clause,  and 
except  that  in  the  preceding  part  thereof  the  name  of  the 
"Omaha  Evening  Bee"  is  substituted  for  that  of  the 
"Evening  World-Herald."  Thereupon,  this  suit  was  be- 
gun,  seeking  perpetually  to  enjoin  the  board  from  adopt- 
ing this  second  resolution,  or  taking  any  like  action,  orf 
the  ground  that  such  a  course  would  inflict  upon  the  plain- 
tiff irreparable  injury,  for  which  there  would  be  no  ade- 
quate remedy  at  law,  through  the  breach  of  a  contract 
which,  it  was  alleged,  was  evidenced  by  the  first  name<l 
rc^solution,  and  an  acceptance  of  its  terms  by  the  plaintiff, 
as  was  shown  by  its  having  published  certain  of  the  no- 
tices required  by  the  statutes  named  and  referred  to  in 
the  resolution.  The  district  court  sustained  a  general 
deuiurrer  to  the  petition  and  dismissed  the  action.  The 
plaintiff  appealed. 
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Whether  or  not  the  statutes,  recited  in  the  first  two 
clauses  of  the  resolution  contemplate  a  contract  between 
a  county  and  a  newspaper  for  the  publication  for  a  limited 
and  specified  time,  of  notices  for  which  the  statute  pre- 
scribes rates  of  compensation  need  not  now  be  decided, 
because  the  resolution  does  not  purport  to  have  that 
effect,  and  it  has  not  been  contended,  nor,  we  presume, 
will  be,  that  the  board  could  bind  the  county  by  a  con- 
tract in  perpetuity.  The  document  contains  none  of  the 
ordinary  forms  or  phraseology  of  a  contract  or  of  a  pro- 
posal to  enter  into  one  with  the  plaintifif,  which  should 
become  obligatory  upon  acceptance  by  the  latter,  or  other- 
wise; but  it  purports  to  be,  what  the  statute  seems  Uf  con- 
template, an  exercise  of  the  supervisory  power  of  the 
board  over  the  official  conduct,  in  this  particular,  of 
the  county  treasurer.  It  is  the  county  treasurer,  not  the 
board,  who  causes  these  notices  to  be  published,  and  who 
by  so  doing  obligates  the  county  to  pay  the  statutory  fees 
as  compensation  for  the  service.  State  v.  Fink,  73  Neb. 
360.  All  that  the  board  is  authorized  or  rcHjuired  to  do 
is  to  designate  the  person  or  persons  with  whom  the  treas- 
urer may  lawfully  so  deal,  and  we  think  it  quite  clear  that 
they  may  change  such  designation  from  time  to  time  as 
the  interest  of  the  public  or  their  own  inclination  may 

dictate. 

If  the  foregoing  conclusion  is  right  it  disposes  of  the 
case,  and  we  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Jackson  and  Calkins,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AjBTIBMED. 


852  NEBRASKA  REPORTS.  [Vol.  79 


King  J.  Klnc. 


William  King,  appblleb,  v.  Winifred  King,  appellant. 

FnJED  OoTOBEB  16,  1907.    No.  14,770. 

1.  IMvoroe:  Findings:  Review.  The  findings  of  a  trial  judge  as  re- 
spects the  value  of  real  property  situated  in. localities  with  whldi 
he  is  familiar,  and  made,  after  hearing  conflicting  testimony  of 
witnesses,  as  the  foundation  for  a  decree  of  alimony,  when  not 
assailed  for  bias  or  prejudice  or  obvious  mistake,  are  entitled 
to  some  consideration,  and  will  not  be  disregarded  upon  appeal, 
unless  it  is  made  to  appear  that  inferences  from  the  evidence 
drawn  by  this  court  are  more  likely  to  be  correct  than  were  his. 

2. :  Alimony.    The  court,  in  awarding  permanent  alimony,  will 

not  speculate  upon  a  future  income  from  a  continuous  and  per- 
sistent career  of  vice  and  criminality,  and  adopt  as  a  basis  for 
its  decree  a  division  of  the  anticipated  spoils  of  iniquity. 

Appeal  from  the  district  court  for  Box  Buttte  county: 
William  H.  Westover,  Judge.    Affirmed. 

Earner  d  Earner  and  R.  C.  Nolema^i,  for  appellant. 

* 

William  Mitchell  and  T.  J.  Doyle^  contra. 

Ames,  O. 

The  defendant  obtained  upon  a  cross-petition  in  the  dis- 
trict court  a  decree  of  divorce  from  her  husbaud  on  the 
ground  of  adultery.  The  plaintiff  acquiesced  in  the  de- 
cree, which  is  sufficiently  supported  by  pleading  and 
proof;  but  the  plaintiff  appealed  to  this  court  from  a  col- 
lateral judgment  awarding  alimony. 

There  were  at  the  time  of  the  trial  four  children  of  the 
marriage;  one  boy  aged  13  years,  and  another  aged  12 
years,  and  one  girl  aged  11  years,  and  another  aged  9 
years.  The  wife  was  awarded  the  care  and  custody  of  the 
children  during  their  minority,  and  provided  for  their 
maintenance  with  an  annuity  from  her  husband  of  f300 
for  nine  years,  or  until  the  youngest,  if  she  shall  live  so 
long,  will  attain  her  legal  majority.  The  defendant  was 
the  owner  in  her  own  right,  at  the  time  of  her  marriage 
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and  also  at  the  time  of  the  trial,  of  property  of  the  value 
of  f 2,000,  and  she  also  had,  at  the  time  of  the  trial,  the 
title  of  otlier  property  acquired,  as  the  court  found,  by 
the  joint  effort  of  the  parties,  of  the  value  of  $13,250. 
The  decree  awards  the  wife  |970  as  permanent  alimony, 
and  $400  as  "suit  money .^'  The  amount  of  the  permanent 
alimony,  subtracted  from  the  value  of  the  possessions  of 
the  husband  and  added  to  that  of  the  possessions  of  the 
wife,  produces  two  equal  sums,  viz.,  $16,220. 

The  foregoinj?  facts  and  valuations  are  such  as  were 
found  and  established  by  the  district  court.  There  is  con- 
flicting testimony,  as  there  usually  is  upon  such  inquiries, 
with  respect  to  the  value  of  the  various  items  of  real 
property;  but  the  deductions  therefrom  made  by  the  trial 
judge  appear  to  us  to  be  reasonable,  and  are  not  assailed 
for  bias  or  prejudice  or  obvious  mistake.  Under  a  recent 
statute,  they  are  not  conclusive  upon  this  court;  but  the 
judge  saw  and  heard  the  witnesses,  and  has  been  for 
many  years  a  resident  of  the  district  and  familiar  with 
the  localities  in  which  the  properties  lie.  His  opinion, 
therefore,  upon  such  questions  may  be  given  some  con- 
sideration, quite  aside  from  the  legal  presumption,  now 
abolished,  but  formerly  obtaining,  in  its  favor.  Inde- 
pendently of  that  presumption,  we  think  it  ought  not  to  be 
wholly  disregarded  without  some  forceful  reason  for  so 
doing;  in  other  words,  without  something  to  indicate,  with 
a  considerable  degree  of  certainty,  that  inferences  drawn 
by  this  court,  with  necessarily  less  light  upon  the  con- 
troversy than  that  which  he  had,  are  more  likely  to  be 
correct  than  are  his.  Nothing  of  that  nature  has  been 
brought  to  our  attention. 

What  has  just  been  said  with  respect  to  values  we  think 
is,  in  great  measure,  true,  also,  as  to  permanent  alimony 
and  suit  money.  The  trial  judge  knew  far  better  than  the 
members  of  this  court  do,  or  possibly  can  know,  th(» 
amount  of  time,  labor,  money  and  skill  required  of  the 
defendant  and  her  attorneys  and  expended  by  them  in  the 
preparation  and  trial  of  the  case,  and  he  knows  better 
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ilian  they  the  cost  of  maintenance  and  education  of  the 
children  in  the  neighborhood  in  which  they  live,  and  the 
al)ility  of  the  husband  to  pay.  He  is  the  proprietor  of 
several  liquor  saloons,  some  or  all  of  them,  it  was  said  in 
the  argument,  having  gambling  room  attachments,  and  it 
is  alleged  that  he  enjoys  a  net  annual  income  from  all 
these  sources  of  $6,000,  and  so,  it  is  attempted  to  bt' 
argued,  has  an  "earning  capacity"  of  that  sum.  We  are 
not  prepared  to  hold  that  precarious  gains  from  immoral 
and  prohibited  occupations  are  evidence  of  any  earning 
capacity  at  all,  or  that  accumulations  from  such  sources 
can,  so  long  as  their  possessor  continues  in  the  pursuit  of 
his  devious  ways,  be  looked  upon  as  constituting  an  es- 
tablished estate.  The  court,  even  in  awarding  alimony 
in  a  divorce  suit,  will  hardly  go  so  far  as  to  speculate  upon 
a  future  income  from  a  continuous  and  persistent  career 
of  vice  and  criminality,  and  adopt  as  a  basis  of  its  decree 
a  division  of  the  anticipated  spoils  of  iniquity. 

We  discover  no  fault  in    the  record  or  judgment  of  the 
district  court,  and  recommend  that  the  latter  be  affirmed. 

Jackson  and  Calkins,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Fairbttry  Brick  Company,  appellee,  v.  Chicago,  Roctk 
Island  &  Pacific  Railway  Company,  APPBLiAih'. 

Filed  October  16,  1907.    No.  14,914. 

Waters:  Railroad  Kmbankments:  Negligence.  Althougb  a  rainfaU 
may  be  more  than  ordinary,  yet,  if  it  be  such  as  has  occasion- 
ally occurred  at  irregular  intervals,  it  is  to  be  foreseen  that  it 
may  occur  again;  and  a  party  engaged  in  a  public  work,  the 
construction  of  which  Involves  the  change  or  restraint  of  the 
flow  of  water  in  a  natural  channel,  is  guilty  of  negligence  If  he 
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fails  to  make  reasonable  provision  for  the  consequences  that  will 
result  from  such  extraordinary  rainfalls  as  experience  shows 
are  likely  to  occur. 

Appeal  from  the  district  court  for  JeflFerson  couDty: 
William  H.  Kelligar,  Judge.    Affinned. 

M,  A.  Loio,  W.  D.  McHugh  and  Hazlctt  &  Jack,  for 
appellant. 

Heasty  &  Barnes,  contra. 

Calkins,  C. 

In  1887  the  defendant  constructed  its  railway  across 
the  valley  of  the  Little  Blue  river  at  a  point  where  the 
first  bottom  is  from  one-half  to  three-quarters  of  a  mile 
wide.  It  built  a  bridge  across  the  river  proper,  with 
approaches  consisting  of  earthen  embankments  and  oppu 
trestle  work,  making  in  the  aggregate  a  waterway  of 
about  950  feet.  In  1895  the  defendant  filled  up  these 
trestles  with  solid  embankments  of  earth,  reducing  the 
waterway  across  the  bottom  by  from  350  to  400  feet.  In 
1902,  during  a  period  of  high  water,  one  of  these  em- 
bankments was  washed  out ;  but  it  was  again  filled  up, 
to  be  again  carried  away  in  1903  at  the  time  of  the  high 
water  which  caused  the  damage  which  is  the  subject  of 
this  action.  The  plaintiff  was  the  proprietor  of  a  brick 
yard  situated  in  the  valley  a  short  distance  above  the 
defendant's  railway.  About  the  1st  day  of  June,  1903, 
heavy  rains  had  fallen  along  the  river,  causing  it  to  rise 
above  its  banks,  and,  the  flood  waters  being  dammed  by 
the  embankments  of  the  defendant's  railroad,  backed  up 
and  submerged  the  plaintiff's  yards,  damaging  and  de- 
stroying its  machinery,  tools  and  partially  manufactured 
products.  This  action  was  brought  against  the  defendant 
to  recover  the  damages  so  suffered,  on  the  ground  that 
the  defendant  did  not  use  reasonable  and  proper  care  in 
the  construction  and  maintenance  of  its  embankments, 
having  insufficient  openings  to  accommodate  the  stream 
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in  times  of  high  water.  There  was  a  trial  to  a  jury,  and 
a  verdict  for  the  plaintiflF.  From  the  judgment  rendered 
upon  this  verdict  the  defendant  appeals. 

The  sole  question  in  the  case  is  how  far  a  party,  in  the 
execution  of  a  public  work  which  crosses  a  watercourse 
and  necessarily  interferes  with  the  natural  drainage,  is 
bound  to  take  notice  of  and  provide,  for  those  storms 
which,  although  unusual,  have  occasionally  occurred  at 
rare  and  irregular  intervals  within  the  memory  of  living 
men.  It  appears  that,  during  the  18  years  next  prior  to 
the  construction  of  defendant's  railway,  there  had  oc- 
curred floods  at  the  place  in  question  in  the  years  1869, 
1875  and  1881,  practically  as  high  as  the  one  which  did 
the  damage  complained  of.  But  the  defendant  claims 
that  these  were  extraordinary,  and  that  it  was  not,  there- 
fore, required  to  take  notice  of  and  provide  for  such 
floods.  At  the  request  of  the  defendant  the  court  gave  to 
the  jury  11  different  instructions,  in  each  of  which  the 
jury  were  told  that  the  defendant  would  not  be  liable  for 
damages  caused  by  water  backed  up  by  its  embankment, 
if  the  flood  was  so  large  and  unusual  as  not  reasonably  to 
be  expected  to  pass  in  said  stream;  and  in  one  of  these 
instructions  the  jury  were  told  that,  to  constitute  a  flood 
so  large  and  unusual  as  not  to  be  reasonably  expe<*ted, 
it  was  not  necessary  to  show  that  such  flood  had  never 
occurred  theretofore  in  history.  It  is  not  complained 
that  this  view  of  the  case  was  not  presented  to  the  jury 
with  sufficient  iteration;  but,  in  the  second  instruction 
given  to  the  jury  at  the  request  of  the  plaintiff,  the  jury 
A\'ere  told  that  it  was  the  duty  of  the  defendant  company 
to  exercise  due  care  in  the  construction  and  maintenance 
of  its  embankments  with  reference  to  such  extraordinary 
floods  as  had  occurred  within  the  memory  of  men  then 
living,  and,  as  far  as  engineering  skill  and  foresight  could 
reasonably  anticipate,  to  avoid  damage  to  property  above 
such  embankments  by  a  recurrence  of  such  floods;  in  the 
third  instruction  given  at  the  request  of  the  plaintiff  the 
same  doctrine   was   practically   reiterated;   and   in   the 
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fourth  the  jury  were  told :  -  "By  the  term  'act  of  God'  is 
meant  those  events  ajid  accidents  which  proceed  from 
natural  causes,  and  cannot  be  anticipated  and  guarded 
against,  or  resisted,  such  as  unprecedent(Hl  freshets,  earth- 
quakes, cyclones  and  lightning.  For  injuries  occurring 
by  any  of  these  means  there  is  no  liability,  providing  rea- 
sonable and  ordinary  care  has  been  exercised  by  defend- 
ant tO'guard  against  such  injuries."  Of  all  these  instruc- 
tions the  defendant  complains  and  insists  that  the  case 
should  be  reversed  on  account  of  their  having  been  sub- 
mitted to  the  jury. 

This  question  is  not  a  new  one.    In  the  case  of  Mayor 
V.  Bailey^  2  Denio  (N.  Y.),  433,  the  court  by  Chancellor 
Wall  worth   said:    "The   degree   of   care   which    a   party 
who  constructs  a  dam  across  a  stream  is  bound  to  use 
is  in  proportion  to  the  extent  of  the  injury  wliich  will 
be  likely  to  result  to  third  persons,  provided  it  should 
prove  insufficient.    It  is  not  enough  that  the  dam  is  suffi- 
cient to  resist  ordinarv  floods.     If  the  stream  is  occa- 
sionally  subject  to  great  freshets,  those  must  likewise  be 
guarded  against."     And  again :     "Although  the  flood  of 
1841  was  not  an  ordinary  one,  I  think  the  evidence  of 
the  plaintiffs  was  sufficient  to  authorize  the  jury  to  find 
that  it  was  one  of  those  occasional  floods  to  which  the 
Croton  had  sometimes  been  subject,  and  which  should 
therefore  have  been  provided  against  by  those  whose  duty 
it  was  to  guard  against  tlie  probable  consecjuences  of  such 
a  flood."    This  case  was  followed  in  Ohio  &  M,  R,  Co.  v. 
Ramey,  139  111.  9,  32  Am.  St.  Rep.  176,  in  which  the  court 
say:     "The  principle,  clearly,  is  that,  although  a  rain- 
fall may  be  more  than  ordinary,  yet  if  it  be  such  as  has 
occasionally  occurred,  and,  it  may  be,  at  irregular  in- 
tervals, it  is  to  be  foreseen  that  it  will  occur  again,  and 
it  is  the  duty  of  those  changing  or  restraining  the  flow  of 
water  to  provide  against  the  consequences  that  will  result 
from  it.    It  is  within  the  knowledge  of  all  who  have  long 
resided  in  this  state  that  our  streams  are  occasionally 
subject,  after  intervals  which  are  sometimes  of  shorter 
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and  at  other  times  of  longer  duration,  to  great  floods,  oc- 
casioned by  very  heavy  rainfalls,  and  their  heights  are 
known  bj-  those  who  have  felt  int^^rested  in  them.     Snch 
rainfalls  were  not  usual  and  ordinary,  but  they  were  un- 
usual and  beyond  ordinary — i.  e.,  they   were  extraordi- 
nary; and  yet  it  is  just  as  certain  that  like  rainfalls  will 
occur  in  the  future  as  it  is  that  the  same  laws  of  nature 
by  which  they  are  produced,  and  tlie  same  conditions  to 
be  aflFected  by  those  laws,  will  continue  to  exist  in  the 
future  as  they  have  in  the  past.     Though  of  rare  occur- 
rence, such  rainfalls  are  not  phenomenal,  and  therefore 
beyond  reasonable  anticipation,  and  it  is  hence  but  the 
prudence  that  a  discreet  man  would  exercise  in  his  own 
affairs  to  provide  against  injury  from  them.     The  ques- 
tion, then,  is  not  whether  appellant  has  sufficiently  pro- 
vided for  the  escape  of  the  water  of  ordinary  floods,  but, 
has  it  provided  for  the  escape  of  the  water  of  such  un- 
usual or  extraordinary  floods  as  it  should  have  antici- 
pated would   occasionally  occur  in  the  future,  because 
they  had  occasionally  occurred  after  intervals,  though  of 
irregular  duration  in  the  past."     This  doctrine  is  also 
supported  by  the  following  cases:     Gulf,  C.  &  S.  F,  R. 
Go.  V.  Pomeroy,  67  Tex.  498,  3  S.  W.  722 ;  Gray  v.  Harris, 
107  Mass.  492;  New  York,  C.  &  8t.  L.  R.  Go.  v.  Hamlet 
Hay  Go.y  149  Ind.  344;  Golumhus  d  W.  R.  Go.  v.  Bridges, 
86  Ala.  448,  11  Am.  St.  Rep.  58.    And,  while  the  question 
has  not  been  so  precisely  presented  in  our  own  court,  we 
think  it  is  within  the  rule  adopted  in  the  case  of  the 
Omaha  d  R.  V.  R,  Go.  v.  BrahJDn,  14  Neb.  170,  where  it 
waii  said  by  Cobb,  J. :    "It  was  the  duty  of  the  railway 
company,   in  planning  and  constructing  its  bridge,  to 
bring  to  their  execution  tlie  engineering  knowledge  and 
skill  ordinarily  practiced  in  such  works,  and  to  see  to  the 
practical  application  of  such  knowledge  and  skill  to  the 
work  in  hand,  among  other  things,  so  as  to  allow  of  the 
passage  of  water  and  ice,  such  as  is  known  to  pass  in 
the  stream  annually,  or  which  may  reasonably  he  ex- 
pected  to   occur  occasionally,  without   regard   to   such 
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great  or  sudden  overflows  as  are  often  designated  as  acts 
of  (lod."  The  words  in  italics  cover  the  same  grounds  as 
the  cases  from  other  states  to  which  we  have  referred. 
The  court  adhered  to  this  rule  in  Omaha  d  R,  V.  R.  Co. 
V.  Brown  J  16  Neb.  161;  McCleneghan  v.  Omaha  &  R.  V. 
R.  Co.,  25  Neb.  523 ;  Chicago^  R.  I.  &  P.  R.  Co.  v.  Buel, 
76  Neb.  420. 

The  defendant  claims  that  its  position  is  sustained  by 
the  case  of  Central  Trust  Co,  v.  Wabash,  St.  L.  &  P.  R. 
Co.,  57  Fed.  441,  and  that  of  the  Pittsburg,  Ft.  W.  &  C. 
R.  Go.  V.  (Hlleland,  56  Pa.  St.  445,  94  Am.  Dec.  97.     In 
the  former  case  the  culvert,  which  it  was  claimed  was  of 
insuflScient  size,  had  been  built  in  1856,  and  had  proved 
sufficient  until  the  flood  in  May,  1886,  following  a  cyclone 
of  the  day  preceding,  and  another  flood  in  July,  1888,  re- 
sulting from  unusual,  extraordinary  and  unprecedented 
rainfalls.     In  this  case  there  was  no  question  of  condi- 
tions before  the  construction  of  the  culvert,  the  first  serious 
flood  occurring  30  years  after  it  was  built.    The  case  can- 
not, therefore,  be  of  much  weight  in  solving  the  question 
of  whether  the  defendant  should,  in  constructing  its  rail- 
way, have  considered  the  previous  floods  of  1869,  1875 
and  1881,  especially  as  the  decision  of  the  case  is  put 
upon  the  ground  that  the  receiver,  who  then  had  charg(» 
of  the  railway  company,  was  not  liable  for  maintaining 
the  culvert  as  a  nuisance,  the  receiver  not  having  anv 
notice  of  its  insufficient  character.    The  case  of  the  Pitts- 
burg, Ft.  W.  d  C.  R.  Co.  V.  Gilleland,  supra,  was  another 
where  a  culvert  proved  of  insufficient  capacity.     It  was 
constructed  in  1849,  and  the  plaintiff  gave  evidence  of 
floods,  one  in  June  and  another  in  July,  1865,  the  water 
of  which   the   culvert   was   insufficient   to   carry   away. 
There  was  also  evidence  of  another  flood  in  1866.     The 
trial  judge,   in   an  instruction  which   conceded  the  ex- 
traordinary character  of  the  floods,  submitted  the  ques- 
tion to  the  jury  as  to  whether  the  defendants  should,  after 
the  fii'st  and  second  floods,  have  altered  their  culvert  by 
enlarging  its  capacity.    The  supreme  court  held  that  this 
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was  error,  saying  that  if  all  the  floods  were  extraordinary, 
as  the  instruction  concedes,  the  surprise  at  the  second 
and  third  could  not  have  been  less  than  at  the  first,  and 
it  was  still  more  surprising  that  they  should  come  in  this 
rapid  succession.     There  is  nothing  in  the  reported  case 
to  inform  us  why  the  floods  were  considered  extraordi- 
nary, and  we  must  conclude  that  it  was  on  account  of  their 
infrequency.     The  learned  judge  does  not   tell  us  how 
jnany  times  a  phenomenon,  regarded  aa  extraordinary  be- 
cause of  its  infrequency,  must  be  repeated  in  rapid  suc- 
(*ession  in  order  to  become  ordinary;  and  it  is  not  neces- 
sary to  discuss  that  question  here,  for  in  the  case  citc^l 
there  was  no  question  of  previous  experience.    We  do  not 
think  the  latter  case  in  point,  and  in  so  far  as  the  same 
is  inconsistent  with  the  doctrine  laid  down  in  the  cases 
of  the  Mayor  v.  Bailey^  supra,  and  Ohio  &  M.  R.  Go,  r. 
Ramey,  supra,  we  think  the  latter  should  prevail.     The 
mere  fact  that  a  flood  is  extraordinary  is  not  sufficient  to 
absolve  the  defendant  from  liability.    Although  a  rainfall 
may  be  more  than  ordinary,  yet  if  it  be  such  as  has  oc- 
casionally occurred  at  irregular  inten^als  it  is  to  be  fore- 
seen that  it  may  occur  again;  and  a  party  engaged  in  a 
public    work,    the    construction    of    which    involves   the 
change  or  restraint  of  the  flow  of  water  in  a  natural  chan- 
nel, is  guilty  of  negligence  if  it  fails  to  make  reasonable 
provision  for  the  consequences  that  will  result  from  such 
extraordinary  rainfalls  as  experience  shows  are  likely  to 
recur. 

It  therefore  follows  that  there  was  no  error  in  the  in- 
structions complained  of,  and  we  recommend  that  the 
judgment  of  the  court  below  be  affirmed. 

Jackson  and  Ames,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmsd. 
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Abatement.     See  Criminal  Law,  1-3. 

A  cause  of  action  by  a  husband  for  loss  of  services  and 
expenditures  for  medical  attendance  on  his  wife  is  one 
which  .survives  and  is  assignable.    Forbes  v.  Oity  of  OmahOy      6 

Abortion. 

1.  The  words  at  any  stage  of  utero-gestation,  as  used  In  sec. 
6  of  the  criminal  code,  held  to  mean  at  any  stage  of  preg- 
nancy.    Edwards  v.   State 251 

2.  In    a    prosecution    for    homicide    in    procuring    an    abortion 
under  sec.  6  of  the  criminal  code,  dying  declarations  of  the 
deceased  may  be  admitted  in  evidence.    Edwards  v.  State, .  251 

Acknowledgment. 

1.  A  certificate  of  acknowledgment  of  a  notary  without  the 
date  of  the  expiration  of  his  commission  Is  void.    Sheridan 

County  V.  McKinney , 220 

Held  valid  on  rehearing.    Sheridan  County  v.  McKinney . . .  223 

2.  A  certificate  of  acknowledgment  of  a  deed  in  proper  form 
can  be  impeached  only  by  clear  proof  that  it  Is  fraudulent 
Sheridan  County  v,  McKinney 223 

Adoption. 

1.  Under  sec.  797  of  the  code,  an  adoption  without  consent  of 
the  parents  must  come  clearly  within  the  exceptions  con- 
tained in  the  statute.     Tiffany  v.  Wright 10 

2.  To  warrant  an  adoption  under  subd.  6,  sec  797  of  the  code, 
against  the  objection  of  a  living  parent,  It  must  clearly 
appear  that  such  parent  had  abandoned  the  child  for  a 
period  of  at  least  six  months,  and  that  the  party  consent- 
ing to  such  adoption  has  had  the  lawful  custody  during 
such  period.     Tiffany  v.  Wright 10 

Adverse  Possession.    See  Pi^adino,  5. 

1.  One  who  enters  into  the  occupancy  of  real  estate  under 
contract  cannot  afterwards  obtain  title  by  adverse  posses- 
sion, unless  his  occupancy  assumed  an  adverse  character 
continued  for  the  statutory  period.    Lanham  v.  Bowlby 39 

^2.  Prtvity  must  be  shown  between  adverse  claimants  of  real 
estate  before  the  possession  of  one  can  be  tacked  to  the 

possession  of  the  other.    Holdrege  v.  Livingston 238 

(861) 
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Alimony.    See  Divobce.  ^ 

Alteration  of  Instruments. 

Evidence  held  Insufficient  to  support  a  finding  that  the  name 
of  a  grantee  was  inserted  without  authority  in  a  deed. 
Butler  V.   Peterson 715 

Appeal  and  Error.    See  Chimin al  Law.       Exceptions,  Btix  of. 
Tbial. 

1.  Errors  in  instructions  not  called  to  the  attention  of  the 
trial  court  in  the  motion  for  a  new  trial  will  not  he  con- 
sidered on  appeal.     Tarpenning  v.  Knapp 62 

2.  Refusal  of  instructions,  the  substance  of  which  has  been 
embodied  in  the  court's  charge,  held  not  error.  Coffey  v. 
Omaha  d  0.  B.  Street  R,  Co 286 

3.  Instructions  In  an  action  against  a  carrier  for  injury  to  a 
passenger  held  proper.     Coffey  v.  Omaha  d  C.  B,  Street 

R.    Co 286 

4.  Instructions  must  be  considered  together.  Neeley  v.  Traut- 
wein    751 

6.  Instructions  held  not  objectionable  as  giving  undue  prom- 
inence to  portions  of  the  evidence.    Neeley  v.  Trautwein...  761 

6.  The  supreme  court  will  not  consider  an  assignment  that 
the  trial  court  erred  in  receiving  evidence,  unless  at- 
tention is  called  to  the  specific  evidence  received.  Tarpcf^ 
ning  v.  Knapp 62 

7.  A  decision  granting  an  application  for  a  new  trial  for 
newly  discovered  evidence  will  not  be  reviewed  in  the 
absence  of  a  bill  of  exceptions  containing  the  evidence. 
Dickinson  v,  Aldrich 198 

8.  Where  an  objection  to  plaintiff's  evidence  is  sustained  on  the 
ground  of  a  defect  in  his  petition,  and  he  files  an  amended 
petition,  he  waives  his  exception  to  the  order  sustaining 
sach  objection.    Hackler  v.  Miller 209 

9.  A  transcript  which  does  not  contain  a  final  order  or  judg- 
ment presents  nothing  for  review.    Propeck  v.  Propeck 218 

10.  In  an  action  against  a  carrier  for  injury  to  a  passenger, 
rulings  on  admission  and  exclusion  of  testimony  held  not 
erroneous.    Coffey  v.  Omaha  d  C.  B,  Street  R.  Co 286 

11.  The  withdrawal  of  a  case  from  the  jury,  held  not  erroneous 
on  account  of  the  reason  given  therefor,  if  the  withdrawal 

is  proper  for  any  reason.    Kohler  v,  Hughbank9 820 

12.  A  transcript  of  proceedings  before  a  license  board  on  an 
application  for  a  liquor  license,  which  does  not  contain  a 
certified  copy  of  the  final  order,  presents  no  question  for 
review.     Borland   v.  Heges S25 

13.  Where  the  petition  does  not  state  a  cause  of  action,  plaintiff 
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cannot  amend  as  a  matter  of  right;  and,  wbere  the  record 
does  not  show  the  character  of  the  amendment,  review  of 
refusal  of  leave  to  amend  will  be  denied.    Minion  v.  Palmer,  351 

14.  Where  the  court  permits  defendant  to  ofTer  testimony 
taken  at  a  former  trial,  and  includes  it  in  the  bill  of  excep- 
tions. It  will  not  be  stricken  on  appeal.  Anthea  v.  Bchroe- 
der    355 

15.  The  decree  dismissing  plaintiff's  action  will  be  affirmed, 
where  the  only  relief  sought  was  against  a  nominal  defend- 
ant who  did  not  appear  and  was  not  served  with  process. 
Elmore  v.  -  McMillan 621 

16.  A  judgment  will  not  be  reversed  where  the  evidence  relating 
to  the  amount  of  damages  is  conflicting,  and  the  rule  of, 
damages  is  submitted  under  proper  instructions.    Shepherd 

V.  Lincoln  Traction  Co ', ,  834 

17.  Where  a  verdftt  for  defendants  is  the  only  one  which  can 
be  upheld,  the  plaintiff  cannot  predicate  error  on  the  in- 
structions.    Hackler  v.  Miller 209 

18.  A  verdict  which  there  is  no  competent  evidence  to  sustain 
will  be  set  aside.    Berard  v.  Atchison  d  N.  R,  Co 830 

Arson. 

Evidence  held  insufficient  to  sustain  verdict.  Beidelhaugh  v. 
State .' 499 

Attachment. 

1.  The  actual  residence  of  the  debtor,  and  not  his  domicile, 
determines  the  status  of  the  parties  in  attachment.     Webb 

V.  Wheeler   172 

2.  A  third  party  claiming  an  Interest  in  attached  property 
cannot  intervene  to  dissolve  the  attachment.  Danker  v. 
Jacobs    435 

3.  Where  the  payee  of  a  note  before  maturity  indorses  it  to  a 
surety  thereon,  the  surety  may  attach  under  sec.  237  of  the 
code  authorizing  attachment  on  claims  before  due.    Danker 

V.  Jacobs    435 

4.  Evidence  held  to  support  decision  refusing  to  dissolve  at- 
tachment    Danker  v.  Jacobs 435 

Attorney  and  Client. 

1.  Under  sec.  3607,  Ann.  St.,  providing  for  attorneys'  liens,  a 
judgment  for  prosecutrix  in  a  bastardy  proceeding  is  sub- 
ject to  the  lien  of  her  attorneys.    Taylor  v.  Stull 295 

2.  An  assignment  of  such  judgment  after  filing  of  the  attor- 
ney's lien  does  not  affect  the  lien,  and  the  assignee  takes 
sabject  to  it     Taylor  v.  StuU 295 
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Banks  and  Banking. 

L  In  a  suit  against  an  insolvent  bank  for  the  appointment  of 
a  receiver,  notice  of  the  filing  and  pendency  of  the  suit 
should  be  given.    Holcomb  v,  Tiemey 660 

t.  Where  in  such  suit  a  receiver  Is  appointed  without  notice^ 
and  without  objection  he  converts  the  assets  and  pays  the 
proceeds  to  the  creditors,  the  proceeding  Is  not  void  so  that 
the  status  of  the  property  Involved  is  open  to  collateral 
attack.     Holcomb  v.  Tiemey 660 

3.  A  judicial  ascertainment  of  the  liabilities  of  an  Insolvent 
bank,  such  as  is  necessary  before  suit  to  enforce  the  liabil- 
ity of  stockholders,  can  only  be  had  In  a  suit  where  the 
bank,  being  a  party,  has  been  served  with  notice  or  has 
voluntarily  appeared.    Holoomb  v.  Tierney 660 

Boundaries. 

That  boundary  lines  of  fields  and  highways,  as  established  by 
early  settlers,  are  In  harmony  with  disputed  monuments 
is  relevant  to  prove  that  such  monuments  are  the  true  cor- 
ners.    Bridenbaugh  v.  Bryant 329 

Cancelation  of  Instruments. 

In  a  petition  to  cancel  a  conveyance,  an  allegation  that  plain- 
tiff was  Induced  by  false  representations  to  part  with  his 
title  Is  a  sufficient  plea  that  he  was  damaged  by  the  fraud. 
Rihner  v,  Jaooba * 742 

Carriers. 

1.  The  consignor  of  a  horse  shipped  over  two  connecting 
lines,  on  the  arrival  of  the  horse  at  the  connecting  point, 
may  on  payment  of  the  charges  of  the  first  carrier  demand 

a  redelivery.    Wente  v,  Chicago,  B.  d  Q,  R.  Co 179 

2.  Where  the  evidence  shows  that  an  animal  has  not  suffered 
through  the  neglect  of  a  carrier,  the  rule  that  proof  of  the 
receipt  of  animals  by  a  carrier  in  good  order  and  delivery 
in  bad  order  makes  a  prima  facie  case  against  the  carrier 
has  no  application.    Wente  v.  Chicago,  B,  d  Q.  R.  Co 175 

3.  One  cannot  be  charged  with  contributory  negligence  for 
taking  a  place  on  a  crowded  street  car  designated  by  the 
conductor.    Boesen  v,  Omaha  Street  R.  Co 381 

4.  In  an  action  for  death  of  a  horse,  held  a  question  for  the 
Jury  whether  the  shipper  acted  as  a  reasonably  prudent 
man.    Wente  v.  Chicago,  B,  d  Q.  R.  Co 179 

6.  It  Is  a  question  for  the  Jury  whether  a  passenger,  in  riding 
on  the  lower  step  of  a  crowded  street  car,  is  guilty  of  con- 
tributory negligence.  Coffey  v.  Omaha  d  C,  B.  Street  R.  Co^  2S6 

6.  Evidence  of  negligence  of  defendant  in  the  operation  of  a 
street  car  held  sufficient  to  require  its  submission  to  the 
Jury.    Coffey  v.  Omaha  d  C.  B.  Street  R,  Co 236 
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7.  Evidence  held  to  sustain  finding  that  delay  of  carrier  was 
negligence,  the  proximate  cause  of  death  of  a  horse. 
Wente  v.  Chicago,  B.  d  Q,  R.  Go .' 179 

8.  In  an  action  fdr  damages  for  being  thrown  from  a  street 
car,  plaintlfF  testified  that  after  reentering  the  car  the  con- 
ductor asked  her  if  she  was  hurt,  and  she  replied  that  she 
was,  held  competent.    Nixon  v.  Omaha  d  C.  B.  Street  R.  Co.,  550 

Chattel  Mortgages.     See  Taxation,  13,  16. 

Colleges  and  Universities. 

Sec.  19,  ch.  87,  Comp.  St.,  which  provides  that  in  the  year 
1899,  and  annually  thereafter,  a  one  mill  tax  shall  be  levied 
on  all  of  the  taxable  property  in  the  state,  the  proceeds  to 
constitute  a  fund  for  the  maintenance  of  the  university, 
was  not  repealed  by  implication  by  the  revenue  law  of  1903. 
State  V.  Searle Ill 

Commerce. 

An  ordinance  limiting  the  speed  of  trains  to  ten  miles  an 
hour  within  the  corporate  limits  of  a  municipality,  held 
not  void  as  imposing  an  unreasonable  restriction  on  inter- 
state commerce  and  the  transportation  of  mail.  Peterson 
V.  State   132 

Compromise  and  Settlement. 

The  giving  of  a  note  in  settlement  of  an  account  is  a  good 
defense  in  an  action  by  the  maker  against  the  payee  to 
recover  prior  claims,  in  the  absence  of  fraud  or  mistake, 
but  such  defense  must  be  pleaded.    Gandy  v.  Wiltse 280 

Constitutional  Law. 

The  amendment  to  sec.  85  of  the  code  made  in  1887,  enlarging 
the  scope  of  the  lis  pendens  statute,  held  constitutional. 
Hunger  v.  Beard  d  Bro 764 

Contracts. 

Evidence  in  an  action  for  breach  of  contract  held  to  sustain 
verdict  for  plaintiff.    Parkins  v.  Missouri  P.  R.  Co 788 

Corporations. 

1.  A  court  having  jurisdiction  of  an  insolvent  corporation  for 
winding  up  its  affairs  cannot  render  a  personal  judgment 
against  one  of  its  stockholders  not  a  party  to  the  suit,  nor 
can  it  adjudicate  the  fact  of  membership.  Howell  v.  Malm- 
gren    16 

2.  Where  serious  injury  requiring  immediate  surgical  services 
is  incurred  by  an  employee  of  a  company,  any  general 
officer  may  engage  such  surgical  treatment  as  the  case 
requires,  and  bind  the  company  for  the  reasonable  value 
thereof.     Salter  v,  Nebraska  Telephone  Co 373 
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3.  IB  case  of  serious  injury  to  an  employee  of  a  company,  if 
no  general  officer  is  present,  the  person  highest  in  author- 
ity may  bind  the  company  for  such  sui^cal  servioes  as 
the  emergency  may.  demand.    Salter  v.  Nebraska  Telephone 

Co 373 

4.  Emergency  treatment  to  an  employee  should  extend  for  a 
time  sufficient  for  the  party  employed  to  communicate  with 
the  ccHnpany,  and,  if  it  decline  to  be  further  responsible, 
for  notice  to  the  proper  poor  authorities,  if  the  injured 
party  is  entitled  to  public  care.  Salter  v.  Nebraska  Tele- 
phone Co 373 

5.  Any  agreement  by  which  a  person  shows  an  intention  to 
become  a  stockholder  in  a  corporation  is  sufficient  as  a 
contract  of  subscription.   Nebraska  Chicory  Co,  v.  L0ednickif,  597 

6.  A  subscription  by  a  number  of  persons  to  the  stock  of  a . 
corporation,  to  be  thereafter  formed,  constitutes  a  contract 
between  them  from  the  date  of  the  subscription.    Nebraska 
Chicory  Co.  v.  Lednicky 587 

7.  A  subscription  to  stock  of  a  proposed  corporation  is  a  con- 
tinuing offer,  which,  when  accepted,  becomes  a  contract 
Nebraska  Chicory  Co.  v.  Lednicky 587 

8.  A  subscription  to  stock  in  a  proposed  corporation  is  based 
on  a  sufficient  consideration.  Nebraska  Chicory  Co,  v. 
Lednicky 587 

9.  A  subscription  to  stock  before  the  corporation  is  formed, 
but  accepted  by  the  corporation  after  coming  into  ez4st> 
ence,  makes  the  subscriber  a  shareholder,  and  the  corporar 
tion  may  sue  on  the  subscription.     NebraskAi  Chicory  Co. 

V.  Lednicky    587 

10.  Sec.  39,  ch.  16,  Comp.  St.  1905,  authorizing  the  opening  of 
books  for  stock  subscriptions,  does  not  limit  the  right  of 
individuals  to  subscribe  for  stock  by  special  agreement 
Nebraska  Chicory  Co.  v.  Lednicky 6g7 

11.  Where  a  surety  company  insures  a  fraternal  beneficial 
association  from  loss  by  embezzlement  of  its  officers,  the 
company  is  estopped  from  denying  the  legal  capacity  of 
the  association  in  an  action  on  the  policy.  Union  Pacific 
Lodge  V.  Bankers  Surety  Co 801 

Counties  and  County  Officers. 

1.  County  officers  have  by  implication  powers  necessary  to 
perform  their  duties.     Christner  v.  Hayes  County 157 

2.  A  county  attorney,  required  by  law  and  by  the  order  of  the 
county  board  to  institute  actions  for  the  county,  may  bind 
the  county  to  pay  the  reasonable  expenses.  Cfhristner  «. 
Hayes   County    , 157 
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3.  A  county  warrant  Issued  against  the  general  fund  is  not 
payable  out  of  the  general  fund  of  a  subsequent  year,  unless 
included  in  the  estimate  of  the  latter  year,  or  there  is  a 
surplus.     State  v.  Clark 263 

4.  The  amount  received  by  the  county  treasurer  as  interest 
from  depository  banks  should  be  credited  to  the  general 
fund  immediately  on  its  receipt,  and  can  be  disbursed  only 

as  other  moneys  belonging  to  that  fund.     State  v.  Clark. . .  263 

5.  A  county  treasurer  Is  not  liable  for  depositing  county  funds 
in  a  legal  depository  in  excess  of  the  depository  bank's 
pro  rata  share  of  such  funds,  as  provided  by  sec.  18,  ch.  18, 
art  III,  Comp.  St.  1905,  unless  the  deposit  exceeds  the  sum 
allowable  under  sec.  20.    Holt  County  v.  Cronin 424 

6.  A  county  must  pay  the  cost  of  an  action  to  compel  approval 
of  a  treasurer's  bond  for  a  second  term,  if  objection  to  his 
accoynt  is  not  disclosed  before  action  brought.  State  v* 
Vinnedge    270 

7.  The  bond  of  a  county  treasurer  elected  to  serve  a  second 
term  should  be  approved  when  he  stands  ready  to  account 
for  all  funds  collected  during  his  first  term,  and  mere 
Iregularities  in  disbursing  the  funds  is  not  a  valid  objec- 
tion to  his  settlement  or  the  approval  of  his  bond,  where 
such  irregularities  occur  on  the  advice  of  the  county  at- 
torney, and  without  loss  to  the  county,  or  any  one  inter- 
ested in  the  funds.    State  v.  Vinnedge 270 

8.  Action  of  county  supervisors  in  disallowing  a  claim  against 
the  county  is  final,  unless  appealed  from.  Lincoln  Town- 
ship V.  Kearney  County 299 

9.  The  action  of  the  county  supervisors  in  disallowing  a  claim 
of  a  township  Is  not  affected  by  the  fact  that  notice  of 
such  disallowance  was  mailed  to  an  ofiicer  of  the  township 
who  had  resigned  his  office,  where  the  notice  was  delivered 
to  his  successor  within  five  days  from  the  order  of  disal- 
lowance.    Lincoln  Township  v.  Kearney  County 299 

10.  A  resolution  of  a  county  board  designating  a  certain  news- 
paper in  which  to  publish  notices,  held  not  to  constitute  a 
contract  between  the  county  and  the  newspaper.  World 
Publishing  Oo.  v.  Douglas  County 849 

Courts. 

Where  the  entryman  of  a  timber-culture  claim  died  before 
patent  issued,  held  that  the  county  court  had  no  Jurisdic- 
tion to  adjudge  that  his  devisees  were  the  owners  of  the 
premises  to  the  exclusion  of  the  heirs  to  whom  the  patent 
was  issued.     Walker  v.  Ehresman 775 
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Abatement, 

1.  The  judgment  of  a  court  having  no  jurisdiction  of  the 
subject  matter  does  not  constitute  a  bar  to  a  second  prose- 
cution based  on  the  same  charge  as  that  upon  which  the 
first  judgment  was  pronounced.    Peterson  v.  State 132 

2.  Acquittal  on  the  charge  of  murder  of  one  L.,  held  not  a  bar 
to  a  prosecution  for  the  crime  of  robbery  of  L.  committed 

at  the  time  of  the  killing.    Warren  v.  State 526 

8.  When  former  acquittal  is  a  bar  to  second  prosecution 
stated.     Warren  v.  State 626 

Evidence, 
4.  The  positive  testimony  of  one  witness  identifying  the 
defendant  as  the  perpetrator  of  a  crime  may  support  a  con- 
viction, where  the  defendant  is  shown  to  have  been  in  the 
vicinity  of  the  crime  at  the  time  it  was  committed,  and 
the  corpus  delicti  is  clearly  proved.    Buckley  v.  State 86 

6.  Evidence  held  suffi(!lent  to  show  that  the  crime  was  com- 
mitted in  the  county  where  laid.    Foster  v.  State 259 

6.  In  cases  where  the  guilt  of  defendant  depends  on  Intent, 
collateral  facts  in  which  he  bore  a  part  leading  up  to  the 
crime  may  be  examined,  though  they  show  the  commission 

of  another  crime.    Clark  v.  State 473 

7.  On  a  trial  for  homicide  while  in  an  attempt  to  rob,  it  Is 
competent  to  prove  on  the  question  of  intent  that  the  pro- 
ceeds of  several  robberies  by  defendant  and  companions 
immediately  before  the  homicide  were  divided,  and  de- 
fendant received  a  share  thereof.    Clark  v.  State 482 

8.  In  a  prosecution  for  arson,  while  evidence  describing  shoes 
worn  by  accused  and  footprints  found  near  the  place  of  the 
crime  is  proper,  it  is  error  to  allow  the  witness  to  express 
his  opinion  that  the  footprints  were  made  by  the  accused. 
Heidelbaugh  v.   State 499 

9.  In  a  prosecution  for  obtaining  money  under  false  pretenses, 
the  facts  speak  for  themselves,  and  other  proof  of  guilty 
intent  is  not  required.     State  v.  Sparks 504 

10.  In  such  case  evidence  that  accused  committed  like  offenses 
should  not  be  received.     State  v.  Sparks 604 

11.  Where,  in  a  prosecution  for  obtaining  money  under  false 
pretenses,  the  transaction  is  such  as  to  require  other  proof 
of  defendant's  guilty   intent,  evidence  that  he  committed    ' 
like  crimes   in  a  similar   manner,   about   the  same   time, 
held  admissible.     State  v.  Sparks 504 

12.  Where,  in  a  prosecution  for  obtaining  money  by  false  pre* 
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tenses,  it  is  shown  that  defendant,  after  having  been  paid 
for  work,  filed  a  second  claim  for  the  same  and  received 
money  thereon,  and  his  defense  is  mistake,  evidence  that 
about  the  same  time  he  obtained  double  payment  of  similar 
claims  in  the  same  manner,  held  competent.  State  v. 
Sparks    611 

13.  Statements  in  presence  of  accused,  who  remains  silent,  are 
admissible,  if  the  time,  place  and  circumstances  lead  to  the 
inference  that  the  accused  by  his  silence  assented  to  their 
truth.     O'Hearn  v.  State 513 

14.  A  statement  by  one  under  arrest  charged  with  murder, 
upon  a  confession  by  an  accomplice  being  read  to  him, 
held  not  to  show  assent  to  the  statement  rendering  it  ad- 
missible as  a  tacit  confession.     0*Hearn  v.  State 513 

15.  Where  an  accomplice  has  confessed  and  testified  to  the 
details  of  the  crime,  held  error  to  allow  witnesses,  who 
heard  him  tell  the  same  story  at  another  time  and  place, 

to  repeat  it.     O'Hearn  v.  State 513 

16.  In  a  prosecution  for  keeping  liquor  for  sale  without  a 
license,  held  not  prejudicial  error  to  admit  testimony  of 
keeping  other  liquors,  where  the  evidence  shows  that  the 
liquors  charged  in  the  Information  were  kept  for  sale  and 
were  intoxicating.     Feddern  v.  State 651 

17.  Evidence  that  accused  hired  or  procured  a  witness  for  the 
prosecution    to   leave   the   state   held   competent.      Crowell 

V.   State    784 

Instructions. 

18.  Where  the  accused  testifies  in  his  own  behalf,  it  is  error 
to  give  undue  prominence  to  his  interest  in  the  result  by 
repeatedly  calling  the  attention  of  the  jury  thereto  and 
Informing  them  that  they  must  consider  that  fact  in  de- 
termining the  weight  and  credibility  of  his  evidence.    Burk 

V.   State    241 

19.  Error  cannot  be  assigned  of  an  instruction  because  it  fails 
to  cover  all  questions  of  law  arising  in  a  prosecution. 
Clark   V.   State 473 

20.  In  a  prosecution  for  murder  in  the  first  degree,  if  the  evi- 
dence establishes  that  defendant  is  either  guilty  as  charged 
or  innocent,  failure  to  instruct  as  to  inferior  degrees  of 
the  crime  held  not  prejudicial  error.    Clark  v.  State 482 

21.  In  an  instruction  defining  reasonable  doubt,  the  use  of  the 
word  "fully"  in  the  phrase,  "if  the  jury  are  fully  satisfied 
to  a  moral  certainty,"  held  not  prejudicial.  Wheeler  v. 
State    491 
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22.  Instruction  held  not  to  permit  the  jury  to  go  outside  of  the 
evidence  in  determining  the  weight  and  credibility  of  the 
testimony  of  a  witness.    Wheeler  v.  State 491 

23.  It  is  proper  to  refuse  instructions  which  the  court  has 
given  in  substance  on  his  own  motion.    Wheeler  v.  State, . .  491 

24.  Held  not  reversible  error  to  fail  to  Instruct  on  the  subject 
of  an  alibi,  where  no  request  was  made.  Heidelhaugh  v. 
State 49« 

25.  Beld  not  error  to  instruct,  as  a  matter  of  law,  that  beer  is 
an  intoxicating  malt  liquor,  and  within  the  meaning  of  the 
words  "intoxicating  liquors,"  as  used  in  Ann.  St.,  sec.  7170. 
Feddern  v.   State 651 

Practice  and  Review. 

26.  In  a  prosecution  for  unlawfully  keeping  intoxicating  liquor 
for  sale  without  a  license,  it  is  not  error  for  the  jury  to 
taste  the  liquors  seized  to  determine  whether  it  is  Intox- 
icating.    Schulenberg  v.  State 65 

27.  Where  defendant  applied  for  a  continuance,  setting  forth 
what  the  absent  witnesses  would  testify  to  if  present,  and 
the  state  offered  to  admit  that  they  would  so  testify,  held 
that  there  was  no  abuse  of  discretion  in  denying  the  con- 
tinuance.    Foster  v.  State 259 

28.  Where  there  are  several  counts  in  am  information,  a  con- 
viction on  one  may  be  sustained,  and  a  judgment  on  one, 
with  no  verdict  as  to  the  others,  operates  as  an  acquittal  on 
the  other  counts.    Ford  v.  State 309 

29.  Where  the  question  of  misconduct  of  an  attorney  in  argu- 
ment to  the  jury  has  been  decided  by  the  trial  court  on 
conflicting  evidence,  the  decision  will  not  be  disturbed. 
Clark  V.   State 473 

30.  Where  the  bill  of  exceptions  is  incomplete  the  supreme 
court  will  not  consider  it:  but  in  a  capital  case  it  will  ex- 
amine the  record  to  determine  the  sufliciency  of  the  evi- 
dence to  sustain  the  conviction.    Clark  v.  State 473 

31.  It  Is  only  in  the  most  flagrant  cases  of  improper  language 
by  a  prosecuting  attorney  that  defendant's  counsel  can  re- 
main silent  until  the  trial  Is  finished,  and  then  cause  the 
verdict  to  be  set  aside  on  account  thereof.    Clark  v.  State, .  482 

32.  On  error,  where  the  record  does  not  contain  a  copy  of  the 
warrant  of  commitment,  it  will  be  presumed  that  It  con- 
forms to  law.    Leihy  v.  State 435 

33.  Where  the  court  finds  that  a  boy  Is  a  fit  subject  for  the 
Industrial  school,  and  orders  him  committed,  it  will  be 
presumed,  in  the  absence  of  a  showing  to  the  contrary,  that 
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the  court  found  all  the  facts  necessary  to  support  the  order. 
Leihy  V,   State 485 

34.  A  plea  of  guilty  is  equivalent  to  a  finding  of  guilt,  and  will 
sustain  an  order  eommittlng  a  minor  to  the  industrial 
school.     Leiby  v.  State 485 

35.  A  complaint  which  charges  defendant  with  burglariously 
breaking  and  entering  a  storeroom  with  intent  to  steal 
need  not  allege  the  value  of  the  property  stolen.     Wheeler 

V,  State 491 

36.  Where,  on  cross-examination  of  the  prosecuting  witness, 
it  is  sought  to  discredit  him  by  showing  that  he  has  paid 
money  to  procure  evidence  against  defendant,  he  may,  on 
redirect    examination,    explain    the    transaction.      Wheeler 

V.  State   491 

87.  Where  a  Juror  states  to  his  fellow  jurors  during  their  de- 
liberations that  he  had  personal  knowledge  of  the  facts  of 
the  case  before  trial,  but  does  not  disclose  the  facts  within 
his  personal  knowledge,  held  not  reversible  error.  Feddern 
V.  State   651 

38.  The  supreme  court  will  not  consider  affidavits  made  after 
the  trial  to  determine  whether  a  juror  made  statements 
during  the  deliberations  of  the  jury  at  variance  with  his 
voir  dire  examination,  where  such  examination  is  not  in 
the  record.    Feddern  v.  State 651 

89.  Where  an  officer  in  charge  of  a  jury  conducted  them  along 
the  street  where  the  crime  was  committed,  held  not  such 
misconduct  as  to  require  a  reversal.    Crowell  v.  State 784 

40.  A  judge  of  the  district  court  may  sit  as  an  examining  mag- 
istrate.    Oohoe  V.  State 811 

41.  Where  complaint  is  filed  in  the  district  court  and  the 
accused  is  present,  the  judge  may  call  on  him  to  plead  and 
proceed  with  the  examination  without  the  issuing  of  a  war- 
rant    Cohoe  V.  State 811 

Sentence. 

42.  On  the  hearing  of  an  application  under  sec.  551  of  the 
criminal  code  to  determine  the  sanity  of  a  convict,  the 
Judge  in  his  discretion  may  stay  execution  of  sentence. 
Btate  V,  Barker 361 

48.  A  sentence  is  not  vacated  by  a  hearing  on  the  question  of 
the  sanity  of  a  convict,  but  the  execution  thereof  is  sus- 
pended until  the  day  named  in  the  order  of  stay.  State 
V.  Barker  361 
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Yerdid, 
44.  A  oonviction  will  not  be  set  aside  because  of  conflicting 
evidence,  where  the  evidence  of  the  state,  if  believed,  will 
sustain  the  verdict.     Wheeler  v.  State 491 

46.  Where  defendant  testifies  in  his  own  behalf,  and  his  own 
and  other  competent  evidence  clearly  shows  that  he  is 
guilty,  the  verdict  will  not  be  set  aside  for  error  in  the 
admission  of  evidence.     O'Ueam  v.  State 513 

46.  Where  the  record  is  silent,  it  will  be  presumed  that  the 
verdict  was  properly  received  and  that  defendant  was  pres- 
ent in  court.    Feddem  v.  State 651 

Damages.    See  Emiivent  Domain,  5,  6.    Tbover,  1. 

1.  In  an  action  for  personal  injury,  instructions  should  limit 
the  recovery  for  future  pain  to  such  as  is  reasonably  cer- 
tain to  result.    Ifixon  v.  Omaha  d  O.  B.  Street  R.  Co 550 

2.  The  measure  of  damages  for  the  destruction  of  a  growing 
crop  is  the  value  of  the  crop  at  the  time  of  its  destruction. 
Berard  v.  Atchison  d  N.  R,  Co 830 

Deatli. 

A  presumption  of  death  arises  from  the  continued  and  unex- 
plained absence  of  a  person  for  seven  years.  Holdrege  t?. 
Livingston .' 238 

Deeds. 

1.  The  word  quitclaim  in  a  conveyance  of  real  estate  conveys 
the  interest  of  the  grantor  therein.    Bannard  v.  Duncan...  189 

2.  Evidence  in  a  suit  to  cancel  a  deed  for  fraud  held  sufficient 

to  sustain  finding  for  plaintlfF.    Hihner  v.  Jacobs 742 

3.  Two  deeds,  given  at  different  times,  held  parts  of  the  same 
transaction.    Rihner  v.  Jacobs 742 

De«c«it  and  Distribution. 

After  the  death  of  one  to  whom  has  been  made  a  gift  or  loan, 
the  distributive  shares  of  his  children,  as  heirs  of  the 
creditor  or  donor,  cannot  without  their  consent  be  <Umin- 
ished  by  charging  a  gift  or  loan  as  an  advancement  to  their 
ancestor.    In  re  Estate  of  Hessler 691 

DiamiMKO. 

Under  sec.  430  of  the  code,  it  is  within  the  discretion  of 
the  court  to  dismiss  a  petition  without  prejudice  for  dis- 
obedience of  a  reasonable  order  concerning  the  prooeedings 
in  the  action.    Howell  v.  Malmgren If 

Divorce. 

1.  It  is  not  ground  for  divorce  that  a  man  asserts  the  right 
to  govern  his  own  household,  or  that  he  indulges  in  tho 
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habitual,   if   moderate,   use   of   intoxicating  liquors.     Bain 
V,  Bain    ...^ ; 711 

2.  It  is  not  error  to  deny  a  divorce  for  extreme  cruelty  of 
the  wife,  where  the  evidence  discloses,  at  most,  occasional 

ill  temper.     Haines  v.  Haines 684 

3.  Where  the  evidence  is  not  sufficient  to  inform  the  supreme 
court  of  the  value  of  the  husband's  property,  and  the  trial 
court  awarded  alimony  grossly  excessive,  considering  the 
value  placed  on  the  property  by  its  special  findings,  the 
case  will  be  remanded  for  further  evidence.  Yaryan  v, 
Taryan     574 

4.  The  findings  of  a  trial  judge  on  conflicting  evidence  as  to 
the  value  of  real  property,  made  the  basis  of  a  decree  of 
alimony,  will  not  be  disregarded  on  appeal,  unless  infer- 
ences from  the  evidence  drawn  by  the  supreme  court  are 
more  likely  to  be  correct  than  were  his.    King  v.  King. .  /..  852 

5.  Courts,  in  awarding  permanent  alimony,  will  not  adopt  as 
a  basis  for  its  decree  a  division  of  the  anticipated  spoils 

of  iniquity.     King  v.  King 852 

Domicile. 

The  domicile  of  the  parents  is  presumably  the  residence  of 
their  minor  children,  but  that  presumption  may  be  over- 
come by  evidence.     Wirsig  v.  Scott 322 

Drags. 

The  unlawful  sale  of  a  poisonous  drug  to  a  minor,  a  quantity 
of  which  he  administered  to  another  minor  to  his  injury, 
does  not  create  a  cause  of  action  in  favor  of  the  father  of 
the  latter.    McKihbin  v.  Bax  &  Co 577 

Easements. 

1.  Owners  of  adjoining  lots  held  to  have  acquired  an  easement 

by  prescription  in  a  driveway.    Jensen  v.  Showalter 544 

2.  An  easement  by  prescription  may  be  acquired  in  a  home- 
stead.   Jensen  v.  Showalter 544 

3.  One  claiming  an  easement  in  mortgaged  property  has  the 
right  of  a  subsequent  incumbrancer,  and  where  the  ease- 
ment has  attached  by  lapse  of  time  he  must  be  made  a 
party  to  a  foreclosure,  and,  if  not,  the  purchaser  at  fore- 
closure sale  must  question  his  right  before  the  statute  has 
run.    Jensen  v.  Showalter 544 

4.  An  easement  in  real  estate  may  be  acquired  by  open, 
notorious,  adverse  possession  for  ten  years.    Agnew  v.  City 

of  Pawnee  City 603 

5.  An  easement  in  a  city  street  could  be  acquired  by  open, 
notorious,   adverse  possession  for  ten  years  prior  to  the 
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amendment  of  1899  of  sec.  6  of  the  code.     Agnew  v.  City 
of  Pawnee   City 603 

6.  An  easement  will  pass  by  deed,  even  if  the  word  "appurte- 
nance" is  not  used  in  the  instrument.  Agnew  v.  City  of 
Pawnee  City   603 

7.  Nonuser  of  an  easement  for  a  less  period  than  ten  years 
will  not  of  itself  work  an  abandonment  of  the  right 
Agnew  v.  City  of  Pawnee  City 603 

8.  The  burden  of  proof  is  on  the  party  alleging  abandonment 
of  an  easement,  and  such  abandonment  must  be  pleaded. 
Agnew  v.  City  of  Pawnee  City 603 

Ejectment.     See  Remain dkbs,  4. 

1.  In  ejectment,  the  duplicate  receipt  of  the  United  States 
land  office  is  sufficient  evidence  of  title,  except  as  against 
one  having  a  patent  to  the  same  land  or  one  claiming  under 
him.     Oldfather  v.  Ericson 1 

2.  In  ejectment  plaintiff  must  show  a  legal  estate,  right  of 
possession,  and  unlawful  detention.    Bridenhaugh  v.  Bryant^  329 

3.  An  equitable  defense  may  be  interposed  in  an  action  in 
ejectment.     Union  Stock  Yards  Nat.  Bank  v.  Day 845 

4.  Evidence  held  to  sustain  judgment  for  plaintiff.  Union 
Stock  Yards  Nat.  Bank  v.  Day 845 

5.  Evidence  held  to  support  finding.    Bridenbaugh  v,  Bryant. .  329 

Electricity. 

Where  an  electric  light  company  placed  its  wires  through  the 
branches  of  trees  so  that  high  potential  wires  were  within 
26  inches  of  low  potential  wires,  held  that  the  company  was 
guilty  of  negligence  as  a  matter  of  law.  Orimm  v.  Omaha 
E,  L.  d  P.  Co 387 

Eminent  Domain. 

1.  A  railroad  company  cannot  take  land  for  the  use  of  another 
company.    Beckman  v.  Lincoln  d  N.  W.  B.  Co 89 

2.  A  railroad  company  which  has  leased  its  lines  may,  if  the 
lease  so  provide,  extend  its  lines  for  the  benefit  of  its 
lessee,  and  may  maintain  condemnation  proceedings  in  its 
own  name.    Beckman  v.  Lincoln  d  N.  W,  R,  Co 89 

8.  Where  plaintiff,  in  a  suit  to  restrain  a  railroad  company 
from  entering  upon  his  land,  pleads  that  it  has  instituted 
condemnation  proceedings,  and  that  the  proceedings  are 
void  because  the  road  is  being  constructed  by  and  for  an- 
other company,  the  burden  of  proof  is  on  him.  Beckman 
V.  Lincoln  d  N.  W.  R,  Co 89 

4.  Evidence  held  insufficient  to  establish  plaintiff's  allegation 
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that  a  railroad  across  his  land  is  not  being  constructed  by 
and  for  the  corporation  seeking  to  obtain  the  right  of  way 
by  condemnation  proceedings.  Beckman  v.  Lincoln  d  N. 
W.  R.   Co 89 

5.  Where  a  city  partially  vacates  a  street  and  builds  a  viaduct 
thereon  opposite  plaintiff's  real  estate,  his  measure  of  dam- 
ages is  the  difference  in  the  value  of  the  property  before 
and  immediately  after  the  improvement    Oillespie  v.  City 

of  South   Omaha 441 

6.  In  determining  such  damages,  the  Jury  may  cotislder  di- 
version of  travel,  inconvenience  of  access,  and  diminution 

of  business.    Oillespie  v.  City  of  South  Omaha 441 

7.  Where  a  city  takes  title  by  eminent  domain  subject  to 
special  and  general  taxes,  it  is  estopped  to  deny  their 
validity.    City  Safe  D.  d  A.  Co.  v.  City  of  Omaha 446 

8.  Sec.  21,  art.  I  of  the  constitution,  which  provides  that  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation,  does  not  require  that  payment  shall  pre- 
cede the  taking.     State  v.  Several  Parcels  of  Land 638 

9.  The  appropriation  of  private  lands  for  boulevard  purposes 
in  metropolitan  cities  is  governed  by  sec.  1011),  ch.  12a, 
Ck)mp.  St  1897.    State  v.  Several  Parcels  of  Land 638 

10.  Sec.  1016,  ch.  12a,  Comp.  St  1897,  providing  for  the  pay- 
ment for  property  appropriated  for  parks,  parkways  and 
boulevards,  is  not  exclusive,  but  there  Is  a  general  liability 
of  the  municipality  therefor.  State  v.  Several  Parcels  of 
Land    638 

Eqnity. 

1.  In  a  suit  to 'set  aside  a  deed,  where  the  right  of  possession 
is  an  issue,  the  court  will  determine  the  right  and  put  the 
parties  entitled  thereto  into  possession.  Hotson  v.  Huxtable,  340 

2.  Where  a  defendant  is  entitled  to  be  subrogated  to  the  lien 
of  a  mortgage,  the  court  may,  as  a  condition  precedent  to 
granting  relief,  compel  payment  of  the  mortgage,  though 
the  lien  be  barred  by  limitations.    Hohson  v.  Huxtahle 340 

3.  An  offer  to  do  equity  is  only  required  in  those  cases  where 
an  equitable  duty  rests  on  the  plaintiff,  not  enforceable 
except  for  such  offer.  Platte  Valley  Milling  Co.  v.  Malmr 
sten    730 

4.  One  who  seeks  equity  must  offer  to  do  equity  to  be  entitled 
to  relief  as  plaintiff  or  defendant  Union  Stock  Yards  Nat. 
Bank  v.  Day 846 
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Estoppel.  See  Jitdictal  Salbb.    Mobtoaoes,  4. 

1.  To  constitute  an  equitable  estoppel  by  silence  or  aoquies- 
cence,  it  must  be  made  to  appear  that  the  facts  were  known 
to  the  party  against  whom  the  estoppel  is  urged.  City  of 
Lincoln  v.  McLaughlin. . .% 74 

2.  In  the  applicatioti  of  the  doctrine  of  equitable  estoppel, 
where  property  is  held  in  trust,  and  credit  is  given  the 
trustee  on  the  faith  of  his  apparent  ownership,  cases,  where 
the  trust  relation  is  ^between  relatives  and  arises  out  of 
contract,  distinguished  from  those  where  the  trust  arises 
ex  maleficio  and  the  relation  is  between  strangers.     Rihner 

V.  Jacobs    742 

3.  Estoppel  will  be  denied  where  reliance  on  apparent  owner- 
ship of  realty  obtained  by  fraud  is  not  clearly  established, 
and  the  creditor  appears  to  have  been  as  negligent  in 
extending  credit  as  was  the  owner  in  the  original  trana- 
action.     Rihner  v.  Jacobs 742 

4.  Equitable   estoppel   defined.     Walker  v.   EhresTnan 775 

Evidence.     See  Criminal  Law,  4-17.    Tbiai^ 

1.  In  an  action  for  personal  injuries,  the  Carlisle  table  of 
expectancy  may  be  given  in  evidence  after  the  permanent 
character  of  the  Injuries  is  shown.     Howard  v.  McCabe..     42 

2.  One  who  has  been  engaged  in  ordinary  mercantile  business 
for  a  considerable  time  may  testify  as  to  the  value  of  his 
services  in  such  business.    Howard  v,  McCabe 4i 

8.  In  the  absence  of  evidence  to  the  contrary/  the  laws  of  a 
sister  state  as  to  the  creation  of  a  corporation  will  be  pre- 
sumed to  be  the  same  as  those  of  this  state.  Bannard  v. 
Duncan 1S9 

4.  Evidence  of  a  verbal  agreement  by  a  landlord  with  his  ten- 
ant to  construct  a  drain  made  without  consideration,  and 
evidence  of  damage  for  failure  to  construct  it,  is  incom- 
petent in  an  action  for  accounting,  the  agreement  being 
omitted  from  a  written  lease.     Qandy  v,  Wiltse 280 

6.  Admissions  against  interest  are  admissible  against  a  party, 
and,  where  he  is  examined  as  a  witness  in  his  own  behalf, 
it  is  unnecessary  to  lay  a  foundation  for  their  admission. 
Young  v.  Kinney  421 

6.  Where  the  evidence  furnished  by  the  Journals  of  the  legis- 
lature is  ambiguous  as  to  the  actual  time  of  its  final 
adjournment,  recourse  may  be  had  to  other  competent  evi- 
dence.   State  v.  Junkin 532 

7.  Legislative  journals  held  so  ambiguous  as  to  the  time  the 
legislature  adjourned  sine  die  as  to  permit  evidence  aliunde. 
Btate  V.  Junkin  632 
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8.  Where  an  instrument  Is  attested,  the  subscribing  witness 
should  be  produced  at  the  trial  to  prove  the  execution, 
unless  his  absence  is  accounted  for,  or  its  execution  ad- 
mitted.    Nason  v.  Nason 582 

9.  The  courts  will  take  judicial  notice  of  the  fact  that  a  city 
is  incorporated,  of  the  time  when  it  was  incorporated,  and 

of  its  geography  and  history.  Agnew  v.  City  of  Pawnee  City,  603 

10.  In  an  action  by  a  subordinate  lodge  of  a  beneficial  asso- 
ciation, the  books  and  records- of  the  lodge  are  receivable  in 
evidence  against  the  members  of  the  lodge  and  their  privies. 
Union  Pacific  Lodge  v.  Bankers  Surety  Co 801 

11.  Where  there  is  a  conflict  in  the  evidence,  any  collateral 
fact  tending  to  establish  the  probability  or  improbability 
of  the  fact  in  issue  is  relevant.  Shepherd  v.  Lincoln  Trac- 
tion Co 834 

Exceptions,  Bill  of. 

1.  A  bill  of  exceptions  not  authenticated  as  required  by  law 
will  not  be  considered.     0*Conner  v.  Fields 840 

2.  The  supreme  court,  on  proper  application,  will  permit  a  bill 
of  exceptions  to  be  withdrawn  for  certification  by  the  clerk 

of  the  district  court.    O' Conner  v.  Fields 840 

3.  A  certificate  of  the  clerk  of  the  district  court  attached  to 
a  bill  of  exceptions  without  authority  after  it  has  been 
filed  in  the  supreme  court  will  be  disregarded.     0*Conner 

17.  Fields   840 

Palse  Imprisonment. 

Where  a  peace  officer  arrests  a  person  without  process,  and 
takes  him  before  a  magistrate,  filing  a  complaint  describing 
no  offense,  and  after  a  hearing  the  person  is  set  at  liberty, 
an  action  for  false  imprisonment  lies,  against  which  the 
statute  of  limitations  begins  to  run  when  the  accused  is 
released.     Hackler  v.  Miller 206 

Fin«s. 

Fines  for  violation  of  the  penal  laws  of  the  state  or  city 
ordinances  are  not  debts  within  the  constitutional  provision 
prohibiting  imprisonment  for  debt.     Peterson  v.  State 132 

Fraudulent  Conveyances. 

Evidence  held  insufficient  to  overcome  the  presumption  of 
fraud  in  a  conveyance  by  a  debtor  to  his  son.  Hulen 
V.  Chilcoat   596 

Qnardian  and  Ward. 

1.  Parents  are  guardians  by  nature  and  for  nurture  of  all 
children  bom  to  them  in  lawful  wedlock.    Tiffany  v.  Wright,    10 
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2.  Where  minors  over  the  age  of  14  years,  with  the  ooneent  of 
their  parents,  procure  the  appointment  of  a  guardian,  the 
proceeding  is  not  open  to  collateral  attack  on  the  ground 
that  the  parents  are  the  natural  guardians.    WirHg  v.  Sooii,  32S 

Highways.    See  Injukct^n,  8. 

1.  In  an  action  for  injuries  caused  by  a  barbed-wire  fence 
constructed  in  violation  of  sees.  6104,  6105,  Ann.  St,  evi- 
dence held  to  support  verdict.     Vanderveer  v.  Moron 431 

2.  To  prove  an  implied  dedication  of  a  highway  and  its  ac- 
ceptance, it  is  not  necessary  to  prove  that  the  public  author- 
ities improved  it,  where  it  required  no  improving  to  fit  it 
for  public  travel.    Brandt  v,  Olson 612 

8.  Evidence  held  to  raise  presumption  oJP  Implied  dedication 
and  acceptance  of  a  public  highway.    Brandt  t?.  Olson €12 

4.  The  right  of  a  landowner  to  recover  land  used  as  a  high- 
way, held  barred  by  prescription.    Brandt  v,  Olson 617 

Homestead. 

1.  Where  a  homestead  has  been  selected  by  husband  and  wife 
from  the  separate  property  of  the  wife,  the  wife  cannot  by 
conveyance  deprive  the  husband  of  his  homestead  right 
therein.     Miller  v,  Paustian 196 

2.  The  actual  use  of  a  dwelling  as  a  family  home  is  a  sufficient 
selection  under  the  homestead  law.    Hohson  v,  Huxtable. .  S34 

3.  Where  the  homestead  is  selected  from  the  property  of  the 
wife,  her  consent  may  be  presumed  from  its  use  as  a  family 
home.    HoJ>son  v.  Huxtable 334 

4.  Where  a  homestead  is  selected  from  the  separate  property 
of  the  wife,  upon  her  death  intestate,  a  life  estate  vests  in 
the  surviving  spouse,  and  remainder  in  her  heirs.    Hobson 

V,  Huxtable   340 

Homicide.    See  Criminal  Law. 

Death  penalty  held  excessive,  and  sentence  reduced  to  Impris- 
onment for  life.     O'Hearn  v.  State 613 

Husband  and  Wife. 

1.  Where  a  husband  purchases  real  estate  for  a  family  home 
and  has  title  placed  in  his  wife,  the  presumption  is  that  it 
was  Intended  as  a  gift  or  advancement  to  the  wife.  Van 
Etten  V.  Passumpsic  Savings  Bank 632 

2.  A  wife  may  sue  for  maintenance  without  suing  for  divorce. 
Brewer  v.  Brewer  726 

3.  A  wife  does  not  forfeit  her  right  to  maintenance  by  refusing: 
to  live  in  a  home  under  the  control  of  the  husband's  mother. 
Brewer  v.  Brewer   726 
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Indians. 

1.  An  Indian  may  recover  in  an  action  for  mesne  profits  the 
rental  value  of  lands  allotted  to  him  by  the  government 
from  one  who  has  occupied  the  same  under  a  void  lease. 
Phillips  V.  Reynolds  626 

2.  Petition  held  sufficient  to  sustain  an  action  for  mesne 
profits.     Phillips  V.  Reynolds 626 

Indictment  and  Information. 

An  information  for  an  offense  madf  criminal  by  statute  or 
ordinance  must  charge  every  element  of  the  offense  as  de- 
fined by  the  statute  or  ordinance.    Herhes  v.  State 832 

Infants. 

1.  A  county  judge,  in  committing  a  boy  to  the  industrial 
school,  is  not  required  by  sec.  9736,  Ann.  St.,  to  make  a 
written  finding  that  he  is  sane  and  under  18  years  of  age. 
Leiby  v.  State 486 

2.  In  committing  a  boy  to  the  industrial  school,  the  county 
court  should  not  fix  a  definite  and  determinate  sentence, 
and  it  is  sufficient  if  the  warrant  contains  a  statement  of 
his  residence  and  age     Leiby  v.  State 485 

Injunction. 

1.  Injunction  will  not  He  to  restrain  the  enforcement  of  a 
judgment  at  law,  where  there  is  no  claim  of  want  of  juris- 
diction or  of  fraud  or  mistake,  and  where  the  situation  of 
the  parties  remains  unchanged.  Cox  v.  Anderson 76 

2.  Equity  will  enjoin  repeated  acts  of  trespass^  committed 
under  a  claim  which  indicates  a  continuance  and  constant 
repetition  of  it    Hackney  v.  Mclninch 128 

8.  Overseers  of  highways  may,  when  a  road  is  obstructed  and 
its  continuance  threatened,  enjoin  the  trespasser.  Williams 
V.  Riley 554 

4.  The  rule  that  equity  will  not  interfere  to  protect  a  legal 
right  in  property  until  title  is  established  at  law  does  not 
apply  where  a  right  has  been  enjoyed  for  many  years. 
Williams  v,  Riley 654 

6.  Injunction  wiU  lie  to  protect  the  owner  of  an  easement  In 

its  enjoyment.    Agnew  v.  City  of  Pawnee  City 603 

I.  Evidence  in  a  suit  to  enjoin  defendants  from  disconnecting 
a  telephone  held  to  sustain  decree  for  defendants.  Elmore 
v.  McMillan  621 

7.  The  collection  of  city  taxes  on  property  outside  Its  bound- 
aries may  be  enjoined.    Hemple  v.  City  of  Hastings 723 
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Insane  Persons. 

A  guardian  may  authorize  a  third  person  to  take  possession 
of  the  ward's  property,  and  such  person  Is  not  a  trespasser. 
Oohoe  V.  State  819 

Insurance. 

1.  A  forfeiture  for  failure  of  a  literal  and  technical  compli- 
ance with  the  requirements  for  notice  of  death  and  proof 
of  loss  should  not  be  declared.     Simmons  v.  Western   T. 

A,  Ass'n 20 

2.  One  Insured  as  a  commercial  traveler,  held  not  to  have 
changed  his  occupation  to  that  of  stock  farmer,  owner  or 
superintendent,  classed  as  more  hazardous  than  that  of 
commercial  traveler.    Simmons  v.  Western  T.  A.  Ass^n, ...     20 

3.  Letters  received  in  evidence  tending  to  show  diligence  in 
making  proof  of  loss,  held  admissible^   Simmons  v.  WeBtem 

T.  A.  Ass'n 20 

4.  Evidence  in  an  action  on  an  accident  policy  held  to  sustain 
Judgment  for  plaintiff.    Simmons  v.  Western  T.  A.  Ass'n. .     20 

6.  In  an  action  on  a  Are  insurance  policy,  where  the  destruc- 
tion of  the  property  by  the  insured  is  relied  on  as  a  defense, 
it  should  be  affirmatively  pleaded.  Herpolsheimer  v.  Cit- 
izens Ins.  Oo 685 

Intoxicating  Liquors. 

1.  Under  ch.  32,  Ann.  St.,  a  petition  for  a  liquor  license  must 

be  signed  by  bona  fide  freeholders.    Dye  v.  Rcuer 149 

2.  One  made  a  freeholder  to  qualify  him  as  a  petitioner  far  a 
liquor  license  Is  not  a  bona  fide  freeholder  within  the  mean- 
ing of  the  liquor  law.    Dye  v.  Raser 149 

3.  Lapse  of  time  alone  will  not  qualify  a  bad  faith  freeholder 

to  sign  a  petition  for  a  liquor  license.    Dye  v.  Raser 149 

4.  Under  sec.  7165,  Ann.  St,  a  saloon-keeper  is  not  liable  for 
damages  from  the  use  of  intoxicating  liquors  sold  to  a 
third  person,  who  furnished  them  to  one  who  became  in- 
toxicated, if  the  saloon-keeper  had  no  reason  to  believe 
that  they  were  to  be  furnished  such  person.  Sullivan  v, 
Conrad v 303 

6.  One  in  possession  of  intoxicating  liquors,  with  the  Intention 
of  disposing  of  the  same  without  license,  Is  a  keeper  under 
sec.  20,  ch.  60,  Ck>mp.  St    Ford  v.  State 309 

6.  No  valid  liquor  license  can  be  granted  by  a  village  board 
until  it  has  adopted  a  valid  ordinance  authorizing  issuance 

of  licenses.    Payne  v,  Ryan 414 

7.  In  a  suit  by  a  married  woman  in  behalf  of  herself  and 
minor  children  for  damages  due  to  the  incapacity  of  the 
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husband  from  inebriety,  the  gist  of  the  action  is  the  loss  of 
the  means  of  support.    Nelson  v.  Nevels 699 

8.  In  an  action  on  a  saloon-keeper's  bond,  evidence  held  to 
prove  the  intoxication  in  defendant's  saloon  of  the  one  who 
inflicted  the  injury.     Howard  v.  McCabe 42 

9.  In  a  prosecution  under  sec.  7170,  Ann.  St.,  for  keeping  in- 
toxicating liquors  for  sale  without  a  license,  held  compe- 
tent for  a  witness  to  testify  that  certain  liquors  seized 
tasted  like  beer.     Feddern  v.  State ^..  651 

10.  Rulings  excluding  certain  evidence  held  prejudicial.  Sul- 
livan V.  Conrad S03 

11.  Instructions  that  withdraw  any  material  issue,  properly 
pleaded  and  supported  by  competent  testimony,  are  errone- 
ous.    Sullivan  v,  Conrad 303 

12.  In  an  action  on  a  saloon-keeper's  bond  for  injuries,  the 
giving  and  refusal  of  Instructions  held  not  prejudicial 
Howard  v.  McCabe.  ., •. .     42 

Judgement.     See  Injunction,  1. 

1.  Before  the  entry  of  a  judgment  nunc  pro  tunc,  it  must  ap- 
pear that  there  was  a  failure  to  record  the  judgment  which 
the  court  rendered.    Central  West  Investment  Co.  v.  Barker 

Co 47 

2.  An  order  nunc  pro  tunc  will  not  be  allowed  for  the  entry 
of  an  order  announced  where  the  evidence  shows  a  vacation 
of  the  order  at  the  term  it  was  rendered.  Central  West 
Investment  Co.  v.  Barker  Co 47 

3.  A  judgment  creditor  who  fails  to  have  execution  issued  and 
levied  during  five  years  after  judgment  loses  the  priority 
of  his  lien  as  against  other  bona  fide  judgment  creditors 

or  purchasers.     Olenn  v,  Olenn 68 

4.  A  mortgagee  of  real  estate  is  a  purchaser  within  sec.  509 

of  the  code.    Glenn  v.  Glenn 68 

5.  A  fact  within  the  jurisdiction  of  the  court,  litigated  and 
determined  in  a  forcible  entry  and  detainer  suit,  cannot 
again  be  brought  in  question  between  the  same  parties. 
Connelly  v.  City  of  Omaha 146 

6.  Where  title  to  real  estate  held  in  trust  Is  in  litigation,  and 
the  trustee  prosecutes  or  defends  with  the  consent  of  the 
beneficiary,  the  beneficiary  will  be  concluded  by  the  result 

of  the  litigation.    Van  Etten  v.  Passumpsic  Savings  Bank. .  632 

7.  A  judgment  is  not  an  entirety  unless  the  interests  of  the 
judgment  debtors  are  inseparable.  Sturgis,  Cornish  <6  Bum 
Co.  V.  Miller 404 

59 
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8.  The  vacation  of  a  judgment  against  one  judgment  debtor 
whose  intt^reets  are  inseparable  vacates  it  as  to  other  judg- 
ment debtors.     Stttrgis,  Cornish  d  Burn  Co.  v.  MWer 404 

9.  Where  a  judgment  against  a  principal  and  sureties  was  set 
aside  as  to  the  principal,  their  Interests  being  inseparable, 
the  vacating  as  to  the  principal  vacated  it  as  to  all.  Sturgis, 
Cornish  d  Bum  Co.  v.  MiUer 404 

10.  Petition  to  vacate  a  judgment  for  fraud  held  sufficient  on 
appeal.     Wagoner  v.  Whitmore 558 

11.  Evidence  held  to  support  finding  that  the  decree  sought  to 

be  vacated  was  obtained  by  fraud.    W(^ener  v.  Whitmore. .  558 

12.  A  motion  does  not  He  to  vacate  a  judgment  after  the  term, 
and  not  founded  on  any  of  the  grounds  set  forth  in  sec 
604  of  the  code.    Amell  v.  Fisher 799 

13.  The  power  of  the  district  court  to  modify  or  vacate  its  Judg- 
ments during  the  term  at  which  the  judgment  was  rendered 

is  discretionary.    Prudential  Real  Estate  Co.  v.  Hall 805 

Judicial  Sales. 

Where  the  owner  of  property  sold  at  judicial  sale  moves  to 
deny  confirmation  because  of  inadequacy  of  price,  and  offers 
an  increase  on  resale,  he  is  thereby  estopx)ed  to  deny  the 
jurisdiction  and  the  justice  of  the  decree  of  sale.  Pruden- 
tial Real  Estate  Co,  v.  Hall 808 

Jury. 

Whether  or  not  a  right  to  trial  by  jury  exists  must  be  deter- 
mined from  the  petition,  and  in  case  of  ambiguity  by  resort 
to  the  prayer.  Oandy  v,  Wiltse 280 

Justice  of  the  Peace. 

A  mere  claim  of  title  will  not  oust  a  justice  of  the  peace  of 
jurisdiction  in  a  forcible  entry  and  detainer  case.  Connelly 
V.  City  of  Omaha 146 

Landlord  and  Tenant. 

1.  EiStoppel  of  the  tenant  to  deny  the  title  of  his  landlord 
extends  to  every  one  in  privity  with  him,  and  inures  to  the 
benefit  of  any  person  to  whom  the  landlord's  title  may 
pass.     Hackney  v.  Mclninch 128 

2.  A  grantee  of  lands  subject  to  a  lease  for  years,  reserving 
rent  payable  In  instalments,  cannot  declare  a  forfeiture 
and  recover  the  premises  for  a  default  accruing  to  his 
grantor  before  the  conveyance.    Moulton  v.  Lawson 720 

Larceny. 

1.  Trespass  is  one  element  of  the  crime  of  larceny, 'and  there 
can  be  no  conviction  under  sec.  114  of  the  criminal  code 
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unless  the  taking  of  the  property  was  unlawful.     Cohoe  t?. 
State 811 

2.  The  return  to  the  owner  of  a  part  of  the  money  stolen  will 
not  prevent  a  prosecution  for  larceny.    Cohoe  v.  State, . . .  811 

Life  Estates. 

1.  The  death  of  a  life  tenant  terminates  the  right  of  posses- 
sion of  his  lessee.    Edghill  v.  Mankey 347 

2.  Where  the  lessee  of  a  life  tenant  plants  crops  before  the 
death  of  the  life  tenant  and  consequent  termination  of  his 
lease,  he  can  reenter  to  cultivate,  harvest  and  remove  such 
crops.     Edghill  v.  Mankey 347 

Limitation  of  Actions.     See  Malicious   Pbosecution,   2.     Moris 

OAGKS,    2.       QUIETmO   TiTLE,    2.      REMAINDERS,    1,    3,    4. 

1.  If  a  remainderman  is  under  disability  when  a  cause  of 
action  to  quiet  title  accrues,  limitations  will  not  run  against 
him  until  the  disability  is  removed.    Hobson  v.  Huxtable. .  340 

2.  Acknowledgment  of  indebtedness  sufficient  to  toll  the  stat- 
ute of  limitations  should  be  to  the  creditor  or  one  author- 
ized to  represent  him.    Wallber  v,  Caldwell 418 

8.  A  conveyance  of  real  estate  subject  to  a  mortgage  which 
the  grantee  does  not  assume  does  not  stay  the  statute  of 
limitations.     Wallber  v.  Caldwell -. 418 

Lis  Pendens. 

1.  A  took  a  mortgage  from  B,  and  pending  foreclosure  C 
brought  ejectment  against  6,  and  had  judgment.  Held, 
That  the  purchaser  at  foreclosure  sale  was  not  affected  by 
the  judgment  in  the  action  between  B  and  C.     Bannard 

V.  Duncan  189 

2.  The  rule  of  lis  pendens  cannot  be  extended  to  charge  third 
parties  with  notice  of  a  cause  of  action  set  up  subsequently 
to  their  purchase  by  supplemental  pleadings.  Hulen  v. 
Chilcoat 595 

3.  By  filing  notice  of  lis  pendens,  as  required  by  sec.  85  of 
the  code,  a  creditor  cannot  impound  the  property  of  his 
debtor  for  a  debt  which  is  not  a  lifn  on  the  property. 
Hulen  9.  Chilcoat  595 

4.  The  purpose  of  the  amendment  of  1887  to  sec.  85  of  the 
code  is  to  estop  those  holding  unrecorded  Instruments  or 
secret  interests  affecting  property  from  asserting  the  same 
against  the  judgment  finally  entered  in  the  action.    Munger 

V.  Beard  d  Bro 764 

8.  The  filing  of  a  lis  pendens  notice  does  not  affect  the  rights 
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of  one  whose  interest  in  the  property  is  known  to   the 
plaintlir  when  the  notice  is  filed.    Munger  v.  Beard  d  Bro,. .  764 

6.  The  legislature  can  declare  a  judgment  defining  the  interest 
of  a  party  in  realty  superior  to  an  unrecorded  instrument 
executed  prior  to  the  filing  of  notice  of  lit  pendens.  Mun- 
ger V.  Beard  d  Bro 764 

Malicious  Prosecution. 

L  Where  one  maliciously  and  without  probable  cause  insti- 
gates a  criminal  prosecution,  he  cannot  defeat  an  action 
for  malicious  prosecution  by  setting  up  the  invalidity  of 
his  complaint,  or  a  defect  in  the  judgment  Hackler  v. 
Miller 209 

2.  Limitation  of  an  action  for  malicious  prosecution  does  not 
begin  to  run  until  the  criminal  case  is  dismssed,  or  the 
prosecution  terminated.     Hackler  v.  Miller 209 

8.  An  answer  in  the  nature  of  a  general  denial  in  an  action  for 
malicious  prosecution  puts  in  issue  allegations  of  malice  and 
want  of  probable  cause.    Hackler  v.  Miller 209 

4.  Instructions  in  an  action  for  malicious  prosecution  held 
to  coincide  with  plaintifTs  view  of  the  law,  and  to  furnish 
no  ground  for  reversal.    Hackler  v.  Miller 209 

ICandamas.    See  Schools  and  School  Districts,  3. 

1.  Where  mandamus  is  sought  to  compel  the  county  board  to 
repair  a  bridge,  and  it  appears  that  the  county,  without 
advertising  for  bids,  has  incurred  liabilities  amounting  to 
14,000  for  sundry  repairs,  the  court  will  not  assume,  In  the 
absence  of  evidence,  that  any  one  contract  was  for  more 
than  $100  in  violation  of  sec.  83,  bh.  78,  Comp.  St    State 

V,  Bwitzer 78 

2.  In  determining  the  character  of  repairs  to  bridges,  and 
what  bridges  shall  be  repaired,  where  there  are  not  suflEl- 
clent  funds  for  all,  the  court  will  not  control  the  discretion 

of  county  commissioners.    State  v.  Switzer 73 

Xarshaling  Assets. 

The  right  of  a  junior  mortgagee  of  a  single  tract  of  land  to 
require  a  senior  mortgagee  of  several  tracts  to  take  pay- 
ment out  of  those  to  which  he  can  resort  exclusively  cannot 
be  defeated  by  a  secret  oral  agreement  between  the  senior 
mortgagee  and  the  debtor.    Anthea  v,  Schroeder 355 

Master  and  Servant 

1.  Masters  must  exercise  ordinary  care  to  provide  reasonably 
safe  appliances  for  their  servants.    Yanderpool  v.  Partridge.  1€6 

2.  The  foregoing  rule  has  no  application  where  the  servant 
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possesses  ordinary  Intelligence  and  the  appliances  are  so 
simple  that  defects  can  be  readily  observed.  Vanderpool 
V.  Partridge  165 

3.  A  servant  who,  knowing  that  a  tool  furnished  by  the  master 
is  uncafe,  continues  to  use  it  without  objection,  assumes 

all  risk.     Vanderpool  v.  Partridge 165 

4.  A  servant  does  not  assume  the  risk  of  dangers  due  to  his 
master's  negligence.    Grimm  v.  Omaha  E,  L.  d  P.  Oo 887 

5.  Where  a  servant,  in  obedience  to  the  requirements  of  his 
master,  incurs  the  risk  of  appliances  which  are  not  such 
as  may  not  be  safely  used,  he  does  not  as  a  matter  of  law 
assume  the  risk  of  injury.    Sapp  v.  Christie  Bros 701 

6.  A  servant,  induced  to  use  defective  appliances  by  a  master's 
promise  to  repair  may  use  them  without  assuming  the 
risk  of  injury.     Sapp  v.  Christie  Bros 705 

7.  Whether  an  employee  assumed  the  risk  and  was  guilty  of 
contributory  negligence  were  questions  for  the  Jury.    Grimm  , 

V.  Omaha  E.  L.  d  P.  Co 387 

8.  In  an  action  for  the  death  of  an  employee,  whether  he  was 
guilty  of  contributory  negligence  in  taking  hold  of  an  in- 
candescent lamp  charged  with  electricity  was  for  the  Jury. 
Grimm  v.  Omaha  E.  L.  d  P,  Oo 395 

9.  Evidence  held  to  show  that  an  employee  was  killed  in  the 
performance  of  duties  within  the  scope  of  his  employment. 
Grimm  v.  Omaha  E:  L.  d  P.  Oo 387 

10.  In  an  action  against  a  master  for  negligence,  the  burden  of 
establishing  an  assumption  of  risk  is  on  the  master. 
Grimm  v.  Omaha  E,  L,  d  P.  Co 395 

11.  The  instinct  of  self-preservation,  in  the  absence  of  evidence, 
raises  the  presumption  that  a  person  killed  exercised  ordi- 
nary care.    Cfrimm  v.  Omaha  E.  L,  d  P,  Oo 395 

Money  Becelved. 

In  an  action  for  money  collected  and  for  services,  evidence 
held  insufficient  to  sustain  verdict  of  no  cause  of  action. 
Jones  V.  Jones 63 

Mortgages. 

1.  In  a  suit  to  foreclose  a  mortgage  it  is  unnecessary  to  prove 
title  in  the  mortgagor  as  against  such  mortgagor  and  his 
privies.  Bazelman  Lumber  Co.  v.  Hinton 313 

2.  An  action  to  redeem  from  a  mortgage  does  not  accrue  until 
the  mortgagee  tckes  possession  after  default,  and  is  not 
barred  until  ten  years  thereafter.    Clark  v.  Hannafeldt 566 

8.  Conveyance  held  absolute.    Harrah  v.  Smith 61 
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4.  Evidence  held  insufficient  to  estop  defendant  from  assert- 
ing absolute  title  to  property  in  controversy.  Harrah  v. 
SmUh ^* 

6.  Evidence  held  insufficient  to  show  that  a  deed  was  in- 
tended as  a  mortgage.    Butler  v,  Peterson 715 

Municipal  Corporations.    See  Injunction,  7. 

1.  An  ordinance  for  the  protection  of  life  and  property  la 
presumptively  valid,  and  the  courts  will  not  Interfere  with 
its  enforcement  until  its  unreasonableness  is  shown  by  sat- 
isfactory evidence.     Peterson  v.  State 132 

2.  A  prosecution  for  violation  of  a  city  ordinance,  which  does 
not  embrace  any  criminal  offense,  is  a  civil  proceeding,  and 
does  not  require  proof  beyond  a  reasonable  doubt    Peterson 

V,  State  1^ 

3.  Power  given  to  villages  prior  to  1903  to  require  the  con- 
struction of  sidewalks  did  not  Include  the  power  to  require 
the  lot  owner  to  reduce  the  sidewalk  space  to  the  estab-    . 
lished  grade.    Smith  v.  Hofeldt 276 

4.  Prior  to  1903,  before  a  village  could,  by  notice,  require  a 
lot  owner  to  construct  a  sidewalk  to  grade  upon  an  im- 
proved street,  it  must  grade  the  sidewalk  space  to  the 
established  grade.     Smith  v.  Hofeldt 276 

5.  To  determine  whether  the  owners  of  a  majority  of  the  foot 
frontage  of  an  Improvement  district  have  petitioned  for 
repaving,  it  is  necessary  to  consider  the  foot  frontage  cre- 
ated by  the  vacation  of  an  abutting  street  Mercer  Co.  v. 
City  of  Omaha   284 

6.  One  holding  title  to  city  lots  with  authority  to  improve 
them  Is  competent  to  petition  for  repavemcnt  of  a  street, 
under  the  Omaha  charter  (Ann.  St  1903,  sec.  7562). 
Mercer  Co.  v.  City  of  Omaha 284 

7.  Public  parks  of  a  metropolitan  city  cannot  be  taxed  for  any 
special  benefits  supposed  to  have  accrued  by  the  establish- 
ment of  a  boulevard.    State  v.  Several  Parcels  of  Land 638 

8.  Under  sec.  101  &,  ch.  12a,  Comp.  St  1897,  special  assessments 
for  boulevards  are  not  limited  to  property  which  abuts  on 
or  Is  adjacent  to  the  boulevard.     State  v.  Several  Parcels 

of  Land 638 

9.  A  city  of  the  second  class  of  less  than  5,000  Inhabitants  is 
authorized  to  operate  an  electric  lighting  plant  for  munic- 
ipal and  commercial  purposes.    Todd  v.  City  of  Crete 671 

10.  Where  such  city  leaves  one  of  Its  wires  In  a  position  to 
cause  injury,  the  fact  that  such  wire  was  not  in  use  at  tJie 
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time  of  the  accident  is  no  defense  to  an  action  for  dam- 
ages.    Todd  V,  City  of  Crete 671 

11.  A  city  of  the  second  class  cannot  by  ordinance  limit  the 
liberty  of  its  citizens,  unless  the  power  to  do  so  is  given  in 

its  charter.    In  re  8app 781 

12.  The  statutes  do  not  confer  power  on  cities  of  the  second 
class  to  prohibit  by  ordinance  the  keeping  of  card  tables 
for  sale  in  a  place  of  business,  nor  to  make  it  unlawful  to 
permit  card  playing  under  any  and  all  circumstances  in  any 
place  of  business  or  adjacent  thereto.    In  re  Sapp 781 

13.  The  subdivision  into  lots  of  property  outside  the  limits  of 
a  city,  and  the  filing  of  a  plat  thereof,  does  not  change  the 
boundaries  of  the  city  to  include  such  property.     Hemple 

V.  City  of  Haatinga 723 

14.  If  the  body  exercising  power  to  attach  territory  to  a  city 
possesses  jurisdiction,  its  action  cannot  be  collaterally  at- 
tacked;  but  the  rule  does  not  apply  where  there  is  no  at- 
tempt to  exercise  such  jurisdiction  except  the  act  of  the 
county  clerk  in  extending  taxes  against  property  outside 
the  city  limits.    Hemple  v.  City  of  Hastings 723 

15.  The  city  engineer  of  a  metropolitan  city  holds  office  until 
his  successor  Is  elected  and  qualified,  and  where  his  suc- 
cessor fails  to  qualify  the  incumbent  may  qualify  anew 
under  sec.  17,  ch.  10,  Comp.  St.  1905.    8tate  v.  Rosewater. .  450 

16.  The  power  of  the  council  to  elect  an  engineer  does  not 
exist  when  one  appointed  by  the  mayor  and  confirmed  by 
the  council  fails  to  qualify,  and  the  incumbent  may  qualify 
anew  for  the  succeeding  term.    State  v,  Rosewater 450 

17.  The  provisions  of  the  general  election  law  (Comp.  St,  ch. 
26,  sees.  105,  107)  for  filling  vacancies  in  office  apply  to 
the  office  of  alderman  of  the  city  of  Lincoln.  State  v. 
Bchroeder  759 

18.  One  appointed  to  a  vacancy  as  alderman  of  a  city  of  the 
first  class  holds  only  until  the  next  general  election,  under 
Comp.  St.,  ch.  26,  sec.  107,  which,  under  sec.  105,  is  the  next 
regular  municipal  election.    State  v.  Schroeder 759 

19.  Under  sec.  1,  art.  I,  ch.  14,  Comp.  St.  1903,  each  village 
containing  the  required  population  becomes  a  city  of  the 
second  class  without  any  action  on  the  part  of  the  munici- 
pality.   State  V.  Northup 822 

I.  Where  at  the  time  the  trustees  of  a  village  passed  an  ordi- 
nance providing  for  the  election  of  city  officers  the  village 
had  less  than  the  requisite  number  of  inhabitants  to  con- 
stitute It  a  city  of  the  second  class,  but  at  the  time  of 
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election  it  had  the  requisite  number,  held  not  to  invalidate 
the  election.    State  v,  Northup 822 

21.  The  provisions  of  sec  8755,  Ann.  St.,  providing  that  on  the 
passage  of  ordinances  the  yeas  and  nays  shall  be  called, 
are  mandatory.    Payne  v.  Ryan 414 

22.  The  general  statute  of  limitations  does  not  apply  to  an 
action  by  a  city  to  recover  title  or  possession  of  a  public 
street    City  of  Lincoln  v.  McLaughlin 74 

23.  A  statutory  notice  is  sufQcient  if  it  contains  that  which 
the  statute  prescribes.    Forbes  v.  City  of  Omaha € 

24.  A  citizen  could  not,  prior  to  1906,  maintain  an  action  on 
the  bond  of  a  patrolman  of  the  city  of  Omaha.     Cushing 

V.  Lickert  *. 384 

25.  In  an  action  for  personal  injuries,  that  the  jury  has.  at  the 
request  of  one  of  the  parties,  inspected  the  scene  of  the 
Injury  does  not  necessarily  preclude  such  party  from  com- 
plaining that  the  verdict  is  not  supported  by  the  evidence. 
Forbes  v.  City  of  Omaha 6 

26.  A  city  is  liable  for  the  wrongful  or  negligent  acts  of  its 
agents  in  making,  improving  and  repairing  streeta.    Burke 

V,  City  of  South  Omaha 793 

Negligence. 

Failure  to  perform  a  statutory  duty  Imposed  for  the  protection 
of  the  public  is  negligence.    Yanderveer  v.  Moran 431 

Newspapers. 

Where  a  county  board  contracts  with  a  newspaper  for  legal 
advertisements  for  a  year,  and  for  succeeding  years  recog- 
nizes it  as  the  official  paper,  such  paper  is,  for  the  purpose 
of  publication  of  notices  of  tax  sales,  a  paper  designated  by 
the  board  of  county  commissioners,  as  required  by  sea 
109,  art  I,  ch.  77,  Comp.  St.  1897.  Continental  Trust  Co, 
V,  Link  .* 29 

New  TrlaL 

1.  A  new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence, unless  it  would  probably  have  produced  a  different 
result.     Dickinson  v.  Aldrich 198 

2.  Inability  of  a  party  to  procure  a  transcript  in  time  to  pre- 
pare a  bill  of  exceptions  is  not  ground  for  new  trial  where 
the  adverse  party  offers  to  permit  the  bill  to  be  subsequently 
settled.    Dickinson  v,  Aldrich 198 

8.  An  affidavit  for  a  new  trial  for  newly  discovered  evidence 
must  state  facts  from  which  the  court  may  determine  that 
the  party  used  diligence  to  procure  such  evidence  before 
the  trial.    Todd  v.  City  of  Crete 677 
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4.  A  new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence which  is  cumulative  and  will  not  probably  affect  the 
result.    Parkins  v.  Missouri  P.  R,  Co 788 

6.  Under  the  facts,  held  that  defendant  is  not  entitled  to  a 
new  trial  on  the  ground  of  surprise.  Parkins  v.  Missouri 
P.  R.  Co 788 

Kotaries. 

The  seal'of  a  notary  which  contains  the  words  "Notarial  Seal,"* 
the  name  of  the  county,  and  the  word  "Nebraska,"  is  suffi- 
cient for  the  authentication  of  his  official  acts.  Sheridan 
County  V,  McKinney 223 

Officera.    See  Payment,  1. 

1.  An  action  will  not  lie-  on  an  official  bond  to  recover  the. 
statutory  penalty  for  taking,  charging  or  demanding  illegal 
fees.     Sheibley  v.  Cooper 232 

2.  In  order  to  subject  one  to  such  penalty,  it  must  appear  that 
he  was  an  officer  at  the  time  of  taking  such  fees.    Sheibley 

V,  Cooper   232 

3.  One  whose  term  of  office  had  expired  when  such  fees  were 
taken  is  not  liable  for  the  statutory  penalty.  Sheihley  v. 
Cooper 232 

4.  An  action  to  recover  a  statutory  penalty  is  barred  under 
sec.  13  of  the  code  in  one  year  from  the  date  of  its  accrual. 
Sheibley  v.   Cooper 232 

5.  Sec.  643  of  the  code,  providing  for  actions  on  official  bonds 
by  any  person  damaged  through  the  misconduct  of  an  offi- 
cer, refers  only  to  bonds  authorized  by  statute.  Cushing  v. 
lAckert 384 

Pardon. 

1.  The  governor  has  no  authority  to  order  a  sheriff  to  release 
a  prisoner  committed  to  his  custody  by  judgment  of  a  court 
Campion  v.  Oillan  364 

2.  The  governor  has  no  power  to  pardon  a  prisoner  found 
guilty  of  bastardy.     Campion  v.  Gillan 364 

3.  The  word  "offenses"  as  used  in  sec.  13,  art.  V  of  the  consti- 
tution, is  equivalent  to  "crimes,"  and  the  governor  cannot 
pardon  an  offense  until  after  conviction  by  the  judgment 

of  a  court.    Campion  v.  Gillan 364 

Parent  and  Child. 

Where  a  father  sues  for  loss  of  services  of  a  minor  child,  and 
proves  the  value  of  such  services,  he  need  not  prove  how 
or  where  the  child  would  probably  have  been  employed. 
Vanderveer  t.  Moran 431 
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Parties. 

A  defect  of  parties  must  be  taken  advantage  of  by  demurrer 
or  answer,  or  it  will  be  deemed  waived.    Ifason  v.  Nason. .  582 

Partition. 

1.  One  of  four  children  who  claim  under  a  will  devising  lands 
to  such  of  said  children  as  shall  survive  testator  ten  years 
■  cannot  maintain  partition  against  his  codeviseea  belBsre  the 
end  of  such  period.  Wicker  v.  Moore 755 

•2.  Where  property  is  devised  in  trust  for  minor  ohildren  for 
ten  years,  then  to  be  divided  among  the  survivors,  one  of 
such  children  cannot  maintain  partition  during  the  exist- 
ence of  the  trust.    Wicker  v,  Moore 755 

Payment. 

1.  Where  illegal  fees  are  claimed  by  an  ofl9oer  as  a  matter  of 
right,  and  are  paid  after  his  term  of  office  has  expired, 
voluntarily  and  with  full  knowledge  of  the  facts,  they  can- 
not be  recovered.     Sheibley  v.  Cooper 232 

2.  What  may  be  received  in  payment  of  a  debt  is  a  matter  of 
contract  between  the  parties.    Brockman  v.  Ostdiek 843 

3.  In  an  action  on  a  note  against  a  member  of  a  partnerEAii^, 
held  that  an  indorsement  of  a  debt  due  tke  partnership 
barred  the  defense  of  the  statute  of  limitations.    Brockman 

V.  Ostdiek 843 

Pleading.     See  Insurance,  5. 

1.  Where  plaintiff  complies  without  objection  with  an  order 
requiring  him  to  file  an  amended  petition,  he  cannot  after- 
wards complain.     Hackler  v.  Miller 209 

2.  A  petition  to  enjoin  the  execution  of  a  Judgment  of  a  Justice 
of  the  peace,  which  fails  to  show  that  plaintiff  has  ex- 
hausted his  legal  remedy,  does  not  state  a  cause  of  action. 
Minton  v.  Palmer 351 

3.  Plaintiff  cannot,  by  motion  to  make  specific,  be  required 
to  disclose  in  his  petition  matters  of  defense.    Vanderveer 

V,  Moran  ^ 431 

4.  Facts  alleged  in  a  petition,  to  which  defendant  pleads  a 
waiver,  an  estoppel,  or  matter  in  avoidance,  will  be  treated 
as  admitted,  though  the  answer  contains  a  general  denial. 
Nason  v.  Nason  582 

5.  Failure  to  allege  that  plaintiff  had  been  in  the  exclusive 
adverse  possession  of  premises  for  ten  years,  and  of  the 
court  to  so  find,  is  not  material  after  Judgment,  where  the 
evidence  shows  such  fact.    Agnew  v.  City  of  Pawnee  City, .  603 

6.  Where  new  matter  in  a  reply  is  not  resi>on8ive  to  new 
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matter  in   tbe  answer,  and  is  a  departure,  it  should  on 
motion  be  stricken.    Hallner  v.  Union  Transfer  Co 215 

7.  The  court  will,  under  sec.  145  of  the  code,  disregard  a  dofect 
in  pleading,  not  affecting  the  rights  of  the  adyerse  party. 
Waidron  v,  McBride. : 429 

8.  A  general  denial  puts  in  issue  only  such  pleaded  facts  as 
are  necessary  for  plaintiff  to  prove  to  enable  him  to  re- 
cover.   Herpolsheimer  v.  Citizens  Ins.  Co 685 

Principal  and  Agent. 

A  person  or  corporation  cannot  be  held  for  goods  sold  and 
delivered  to  an  employee  in  the  absence  of  a  showing  that 
lie  was  authorized  to  make  the  purchase.  Young  v,  Chi  Psi 
Cattle  Co 268 

Public  Lands. 

Where  one  entered  a  timber-culture  claim  and  died  'before 
patent  issued,  held,  that  the  legal  title  remained  in  the 
government,  and  the  entryman  had  no  devisable  interest 
therein.    Walker  v.  Ehresman 775 

Quieting  Title. 

1.  Evidence  in  suit  to  quiet  title,  held  insufficient  to  sustain 
allegations  of  petition.     Lanham  v.  Bowlby 39 

2.  Where  a  defendant  in  a  suit  to  quiet  title  claims  as  cotenant 
with  plaintiff,  and  there  is  a  decree  quieting  title  in  the 
cotenants,  plaintiff  and  defendant,  and  against  the  other 
defendants,  the  suit  will  be  deemed  one  to  quiet  title,  and 
if  limitations  would  run  against  any  defendant  he  will  be 
barred.     Hobson  v.  Huxtable 334 

8.  In  a  suit  to  quiet  title,  evidence  held  to  show  title  in  plain- 
tiff, with  the  right  in  defendant  to  an  accounting  for  taxes 
and  mortgage  Hens  discharged  by  him.    Butler  v.  Peterson, .  713 

4.  An  unexcused  delay  of  14  years  held  to  preclude  one  from 
maintaining  an  action  to  quiet  title.    Butler  v.  Peterson, . . .  715 

Bailroads. 

Where  cattle  are  allowed  to  wander  from  a  private  crossing 
along  the  right  of  way  of  a  railroad  company,  it  is  not  liable 
for  killing  an  animal,  unless  it  failed  to  use  ordinary  care 
after  discovering  it  on  the  track.  Hansherry  v.  Chicago^ 
B,  d  g.  «.  Co 120 

Bape. 

To  sustain  a  oonvictlon  for  rape,  the  record  must  contain 
evidence  corroborating  that  of  the  prosecutrix,  and,  where 
the  prosecutrix  is  over  16  years  of  age,  the  evidence  should 
show,  beyond  a  reasonable  doubt,  that  she  was  not  previ- 
ously unchaste.    Burlc  v.  State 241 
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1.  Under  seca.  57-59,  ch.  73,  Comp.  St.  1905.  a  remainderman 
may  sue  to  quiet  title  during  the  life  of  the  life  tenant,  and 
the  statute  of  limitations  is  not  in  such  case  postponed  until 
the  death  of  the  life  tenant.    Hohson  v.  Huxtahle,\ S34 

2.  Remaindermen  may,  during  the  life  estate,  sue  to  quiet 
title  under  sees.  57-59,  ch.  73,  Comp.  St.    Hobson  v,  Huxtable,  340 

8.  That  a  remainderman  is  under  disahility  will  not  toll  the 
statute  as  to  the  other  remaindermen  not  within  the  ex- 
ception.    Hobson  V.  Huxtable 340 

4.  The  remainderman's  estate  in  a  homestead  will  not  support 
ejectment  during  the  lifetime  of  the  life  tenant,  and  limita- 
tions will  not  run  until  the  demise  of  the  life  tenant.  Hob- 
son  V,  Huxtable  340 

Beplevin. 

1.  Petition  held  insufficient  to  state  a  cause  of  action.  Racine- 
Sattley  Co.  v.  Meinen ^ 32 

2.  It  is  not  necessary  to  set  forth  the  facts  required  by  suhd. 
4,  sec.  182  of  the  code,  in  an  affidavit  or  In  the  petition 
where  no  order  of  delivery  Is  desired.     Racine-Sattley  Co, 

V,  Meinen  33 

8.  In  replevin,  instructions  as  to  the  failure  of  a  purchaser 
to  take  possession  of  goods  purchased  held  proper.  Neeley 
V.  Trautwein  751 

Bobbery. 

The  extreme  penalty  for  robbery  allowed  by  the  statute  should 
not  be  Imposed  for  the  first  offense,  when  mitigating  cir- 
cumstances are  shown.    Buckley  v.  State 86 

Sales. 

1.  The  mortgagee  of  a  conditional  vendee  is  not  a  purchaser 
within  sec.  26,  ch.  32,  Comp.  St.  1907,  and  cannot  acquire 
any  rights  superior  to  the  conditional  vendor,  though  the 
contract  of   conditional   sale   is   not   filed.     Racine-Sattley 

Co.  V.  Meinen  33 

2.  Contract  held  to  be  one  of  conditional  sale.    Racine-Sattley 

Co.    V.   Meinen 33 

3.  Agreement  held  an  option  to  plaintifP  to  purchase  liquors 
at  the  price  named  within  the  time  limited.    Moise  d  Co. 

V.  Rock  Springs  Distilling  Co 124 

4.  Agreement  to  pay  interest  held  a  part  of  the  price  and  not 
a  consideration  for  an  option  to  purchase  liquors.     Moise 

d  Co.  V.  Rock  Springs  Distilling  Co 124 

5.  An  option  to  purchase  goods  for  which  no  consideration 
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was  paid  may  be  withdrawn  at  any  time  before  accepted. 
Moise  d  Co,  V.  Rock  Springs  Distilling  Co 124 

6.  Petition  held  not  to  state  a  cause  of  action.     Moise  d  Co. 

V.  Rock  Springs  Distilling  Co 124 

7.  Sec.  26,  ch.  32,  Comp.  St.  1905,  requiring  conditional  sales 
of  personal  property  to  be  in  writing,  signed  by  the  vendee, 
and  a  copy  filed  with  the  county  clerk,  held  to  apply  to  a 
contract  of  sale  made  in  Iowa  of  property  to  be  delivered 

in  Nebraska.    Bradley  d  Co.  v.  Kingman  Implement  Co 144 

8.  A  pre-existing  debt  is  a  good  consideration  to  support  a 
sale  of  personal  property.  Bradley  d  Co,  v,  Kingman  Imple- 
ment Co 144 

Schools  and  School  Districts. 

1.  Warrants  Issued  for  teachers'  wages  and  current  expenses 
incurred  during  previous  years  may  be  paid  from  taxes  of 
the  current  year.    State  v.  Gardner lOi 

2.  The  general  fund  of  a  school  district  Is  a  continuing  fund 
upon  which  warrants  may  be  drawn  for  teachers'  wages  and 
current  expenses,  and,  if  not  paid,  registered  under  sees. 
10850-10853,  Ann.  St.,  and  paid  in  the  order  of  their  regis- 
tration.    State  V,  Gardner 101 

8.  Mandamus  will  not  lie  to  compel  school  district  ofilcers  to 
appropriate  the  entire  revenue  of  the  district  to  pay  regis- 
tered warrants,  but  will  require  them  to  maintain  a  school 
at  the  least  expense,  and  apply  the  remainder  of  the  fund  to 
such  warrants.    State  v.  Gardner 101 

Specific  Performance. 

In  a  suit  for  specific  performance  based  on  an  alleged  oral  tes- 
tamentary agreement,  held  that  the  evidence  was  insufficient 
to  establish  the  agreement    Rau  v.  Rau 694 

States. 

1.  The  act  approved  April  4,  1907,  appropriating  the  special 
one  mill  tax  for  1907  and  1908,  and  the  unappropriated  part 
of  said  tax  for  1905  and  1906,  to  the  use  of  the  state  univer- 
sity for  the  blennlum  ending  March  31,  1909,  is  a  specific 
appropriation  within  the  meaning  of  sec.  22,  art  III  of  the 
constitution.     State  v.  Searle Ill 

2.  Where  the  auditor  has  audited  and  allowed  a  claim  payable 
out  of  the  temporary  university  fund,  and  there  is  an  un- 
expended balance  therein,  it  is  his  duty  to  draw  a  warrant 
therefor  in  favor  of  the  claimant,  though  there  may  be  no 
money  actually  in  the  treasury  belonging  to  said  fund. 
State  V.  Searle Ill 
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Statutes. 

i:  An  enrolled  bill  on  file  In  the  office  of  the  secretary  of  state, 
bearing  the  signature  of  the  legislative  officers  and  approved 
by  the  governor,  is  prima  facie  evidence  of  its  passage,  and 
cannot  be  overthrown  by  the  legislative  Journals,  where  they 
are  silent  on  the  matter.    Straiton  v.  State 118 

2.  The  governor  may  approve  or  reject  bills  within  the  time 
limited  by  the  constitution,  as  long  as  they  remain  under 

hlfl  control.   'State  v.  Junkin 532 

3.  The  agreement  of  the  secretary  of  state  to  consider  a  bill 
which  the  governor  desired  to  file  in  his  office  as  having 
been  filed  will  not  take  the  place  of  actual  filing,  if  the  bill 
remains  in  the  governor's  possession.     State  v.  Junkin 532 

4.  in  construing  a  statute  it  will  not  be  presumed  that  the 
legislature  intended  any  provision  of  an  act  to  be  without 
meaning.    Ford  v.  State 309 

6.  When  a  statute  has  for  nearly  40  years  been  practically 
construed  by  the  officers  whose  duty  it  is  to  enforce  it,  and 
has  been  several  times  reenacted  in  substantially  the  same 
terms,  such  construction  will  be  regarded  as  adopted  by 
the  legislature.     State  v,  Sheldon 455 

6.  Where  two  sections  of  the  same  statute,  one  general  and  the 
other  special,  relate  to  the  same  subject,  the  special  statute 
controls.    State  v.  Several  Parcels  of  Land SZS 

Stipulationa. 

The  definition  given  by  both  litigants  to  equivocal  words  In  a 
stipulation  will  control.    Hol)8on  v,  ffiuetable 340 

Taxation.    See  Newsfapebs. 

1.  Under  sec.  78,  art.  I,  ch.  13,  Comp.  St  1905,  the  board  of 
equalization  of  the  city  of  Lrincoln  has  power,  on  notice,  to 
assess  property  omitted  from  the  tax  list     White  v.  City 

of  Lincoln  ' 153 

2.  In  the  assessment  of  omitted  property,  the  board  of  equal- 
ization of  the  city  of  Lincoln  may  reach  their  conclusions 
as  to  property  to  be  placed  on  the  tax  list  from  evidence,  on 
an  investigation  in  the  nature  of  a  Judicial  proceeding. 
White  v.  Oity  of  Lincoln 153 

8.  Assessment  held  not  to  be  double  taxation.  White  v.  Oity 
of  Lincoln  153 

4.  Money  in  bank  and  evidenced  by  a  demand  certificate  of 
deposit,  held  liable  to  assessment  as  money,  and  not  ae  a 
credit,  under  the  revenue  laws  of  1903.  White  v.  City  of 
Lincoln  1^2 

5.  Evidence  held  to  show  appellant  a  resident  of  the  city  of 
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Lincoln,  and  liable  to  assessment  as  such.    White  v.  City 
of  Lincoln   153 

6.  Under  agreed  statement  of  fiacts,  heM  tliat  certain  lodge 
property  was  not  subject  to  taxation.    Plattsmouth  Lodge 

V.  Cass  County 463 

7.  The  state  board  of  e(iualization  is  not  authorized  to  adopt 
rules  which  require  the  assessment  of  property  of  an  indi- 
Tldual  in  excess  of  its  value.    Richards  v.  Harlan  County,,  665 

8.  Where  a  petition  in  foreclosure  describes  property  by  lot 
number  and  by  metes  and  bounds,  and  the  answer  alleges 
a  different  boundary,  the  court  may  ascertain  the  true 
boundary.    Medland  v.  Van  Etten 49 

9.  The  lien  for  taxes  is  not  satisfied  by  a  statutory  sale  of 
the  property,  nor  by  payment  of  prior  or  subsequent  leyies 
by  the^  purchaser;  such  sale  only  operating  to  transfer  the 
lien  to  the  purchaser.  City  Safe  D.  d  A.  Co.  v.  City  of 
Omaha 446 

10.  In  a  tax  foreclosure  under  the  "Scavenger  Act"  (sec,  10651, 
Ann.  St.)  the  petition  is  prima  fade  evidence  of  the  legality 
of  the  taxes  and  assessments  set  forth  therein.  State  v. 
Several  Parcels  of  Land 638 

11.  Where  the  amount  or  existence  of  a  tax  involved  in  a 
scavenger  suit  is  not  in  issue  or  determined  prior  to  the 
entry  of  decree,  the  court  retains  jurisdiction  to  correct 

mistakes  until  confirmation  of  sale.     State  v.  Several  Par- 
oels  of  Land  668 

12.  The  filing  with  the  treasurer  of  a  tax  list  without  the  war- 
rant required  by  sec.  83,  laws  1879,  does  not  create  a  l&en 
on  personal  property  under  sec.  139.  The  words  "tax  books" 
in  sec.  139,  laws  1879,  held  to  mean  the  tax  list  with  war- 
rant attached.    Platte  Valley  Milling  Go.  v.  Malmsten 780 

13.  The  li«n  of  a  chattel  mortgage  taken  before  tax  books 
were  delivered  to  the  treasurer  is  superior  to  the  lien  for 
taxes  for  that  year  under  sec.  139,  laws  1879,  but  inferior 
to  the  lien  for  subsequent  years.    Platte  Valley  Milling  Co. 

V,  Malmsten  730 

14.  A  county  treasurer  has  no  Jurisdiction  to  seize  personal 
property  to  enforce  a  tax  lien  thereon,  unless  the  clerk's 
warrant  is  attached  to  the  tax  list  Platte  Valley  MilHng 
Co,  v.   Malmsten 735 

15.  When  the  clerk's  warrant  Is  not  attached  to  a  tax  list,  there 
exists  no  enforceable  lien  for  taxes  against  personal  prop- 
erty.   Platte  VaXley  Milling  Co,  v.  Malmsten 735 

16.  A  purchaser  of  personal  property  under  mortgage  sale  be- 
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fore  a  tax  lien  has  attached  takes  It  free  of  taxes.    Platte 
Valley  Milling  Co.  v,  Malmsten 735 

17.  The  yalidlty  of  taxes  inyolved  In  a  default  decree  rendered 
in  a  scavenger  suit  may  be  contested  on  an  application  to 
confirm  the  sale.    Prudential  Real  Estate  Co.  v.  Hall 805 

18.  While  a  tax  sale  proceeding  remains  within  its  jurisdiction 
a  court  may  vacate  any  erroneous  order  made  during  its 
progress,  and  this  power  is  not  affected  by  the  statute  pro- 
viding a  procedure  for  the  collection  of  taxes,  called  the 
"Scavenger  Act"    Prudential  Real  Estate  Oo,  v.  Hall 808 

Trial.    See  Appeal  and  Error.    Criminal  Law. 

1.  A  cautionary  instruction  not  to  give  undue  weight  to  certain 
opinion  evidence,  held  not  prejudicial.    Oldfather  v.  Ericson,      1 

2.  An  instruction  not  based  on  the  evidence,  though  correct  as 
a  legal  proposition,  is  ground  for  reversal.  Boesen  v.  Omaha 
Btreet  R.  Co 381 

8.  Instructions  must  be  construed  together.  Yanderveer  9. 
Uoran 431 

4.  Where  evidence  is  conflicting  on  disputed  questions  of  fact. 
Yield  error  to  direct  a  verdict.  Plant  v.  Chicago,  B.  d  Q. 
R.  Co.   327 

6.  Unwarranted  assault  on  the  character  of  witnesses  by  coun- 
sel, which  tends  to  inflame  the  minds  of  the  jurors,  consti- 
tutes prejudicial  error.     Young  v,  Kinney 421 

6.  A  party  is  as  much  entitled  to  be  heard  in  the  trial  court 
on  questions  of  law  as  on  issues  of  fact.  Wagener  v.  Whit- 
more  558 

7.  An  objection  to  evidence  of  a  written  agreement  made  on 
behalf  of  two  or  more  must  be  good  as  to  all.  Nason  v. 
Nason 582 

8.  The  practice  in  this  state  is  that  an  action,  Including  a 
counterclaim,  shall  be  tried  as  an  entirety.  Miller  v.  Mc- 
Oannon  609 

9.  If  defendant  does  not  desire  to  have  his  counterclaim  dis- 
posed of,  he  should  withdraw  it  before  final  submission  of 
the  cause.    Miller  v.  McQannon 609 

10.  Defendant  pleaded  a  counterclaim,  and  on  the  conclusion  of 
plaintiff's  evidence  procured  an  order  directing  a  verdict  for 
defendant  on  plaintiff's  cause  of  action.  Held,  That  he  was 
not  entitled  thereafter  to  prove  his  counterclaim.     Miller 

t7.   McOannon 609 

11.  It  is  a  valid  objection  to  a  question  on  cross-examination 
that  it  is  unnecessarily  complex  and  involved.  Todd  v. 
City   of   Crete 677 
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12.  The  question  of  the  yeracity  of  witnesses  is  for  the  Jury. 
Neeley  v,  Trautwein 751 

Trover. 

1.  In  an  action  by  a  mortgagor  for  oonversion  of  personalty 
by  a  mortgagee,  the  measure  of  damages  is  the  difference 
between  the  value  of  the  property  and  the  amount  due. 
Luach  V.  Huher  Mfff.  Co 45 

2.  In  trover,  rulings  on  instructions  and  on  the  admission  and 
rejection  of  evidence,  held  without  error.  Shelton  Imple- 
ment Co,  V,  Parlor  F.  d  M,  Co 411 

Vendor  and  Purchaser. 

1.  Where  a  contract  for  the  sale  of  realty  provides  that  time 
is  material,  and  that  on  default  the  vendor  may  take  pos- 

•  session,  a  default  itself  operates  as  a  forfeiture  without 
notice  to  the  purchaser.    Oilhert  v.  Union  P.  R.  Co 160 

2.  Damages  cannot  be  recovered  for  the  cancelation  of  a  con- 
tract of  sale,  and  a  resale,  against  the  vendor  by  a  purchaser 
who  could  not  have  maintained  a  suit  for  specific  perform- 
ance had  the  resale  not  have  been  made.    (Hlbert  v.  Union 

P.  R.  Co 160 

3.  A  bona  fide  purchaser  of  real  estate  who  takes  title  by  quit- 
claim should  be  protected  as  against  the  holder  of  an  un- 
recorded deed,  of  which  the  purchaser  had  no  notice.  Ban- 
nard  v,  Duncan 189 

4.  A  bona  fide  purchaser  of  real  estate,  without  notice  of  an 
existing  chattel  mortgage  by  his  vendor  on  a  dwelling 
house  situate  thereon,  takes  title  free  from  the  lien  of  the 
mortgage.    Bazelman  Lumber  Co.  v.  Hinton 813 

Waters. 

1.  Judgment  In  an  action  for  damages  caused  by  maintenance 
of  a  milldam,  held  responsive  to  the  pleadings.     O'Conner 

V,   Fields    840 

2.  A  railroad  in  constructing  embankments,  which  involves  a 
change  or  restraint  of  the  flow  of  water  in  a  natural  chan- 
nel, is  guilty  of  negligence  if  it  fails  to  make  reasonable 
provision  for  the  consequences  that  will  result  from  such 
extraordinary  rainfalls  as  experience  shows  are  likely  to 
occnr.    Fairbury  Brick  Co.  v,  Chicago,  R.  I.  d  P.  R.  Co 864 

WiUs. 

1.  It  is  error  to  submit  to  a  jury  whether  the  facts  in  evidence 
are  suf&cient  to  operate  as  a  revocation  of  a  will  by  impli- 
cation of  law.    Dickinson  v.  Aldrich 198 

60 
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2.  Alterations  in  a  will  by  a  stranger  without  the  knowlv^ge 

of  the  testator  have  no  effect.    Monroe  v.  Buddart 569 

3.  The  attestation  clause  is  not  a  material  part  of  a  will,  and 
the  fact  that  the  name  of  the  testatrix  is  Incorrectlj  given 
therein  does  not  aifect  the  validity  of  the  will.     Monroe 

V.  ffuddart 569 

4.  In  a  contest  over  the  probate  of  a  will,  the  filing  of  an  appeal 
bond  within  thirty  days  after  judgment  in  the  county  court, 
and  of  a  transcript  in  the  district  court  within  ten  days 
thereafter,  vests  the  district  court  with  jurisdiction  under 

ch.  20,  Comp.  St.    In  re  Estate  of  Powers 680 

5.  A  judgment  admitting  a  will  to  probate  will  not  be  set  aside 
on  conflicting  evidence  as  to  whether  the  testator  expressly 
directed   the  draughtsman  to  sign  his  name  to  the  will. 

In  re  Estate  of  Powers ; 680 

6.  Parol  evidence  will  be  received  to  show  the  original  oon-  , 
tents  of  a  will  altered  by  a  stranger.    Monroe  v.  Huddart . .  569 

7.  The  testimony  of  subscribing  witnesses   to  a  will,  which   - 
shows  that  the  testator  was  capable  of  transacting  ordinary 
business,  is  sufficient  to  make  a  prima  facie  case  of  testa- 
mentary capacity.    In  re  Estate  of  Powers 680 

Witnesses. 

1.  A  witness  who  sees  a  moving  car,  and  possesses  knowl- 
edge of  time  and  distance,  is  competent  to  express  an 
opinion  as  to  its  rate  of  speed.  Coffey  v.  Omaha  d  O.  B. 
Street  R.  Co 286 

2.  In  an  action  against  the  representative  of  a  deceased  per- 
son on  a  contract,  where  the  execution  and  delivery  is 
denied,  plaintift  is  an  incompetent  witness  to  prove  de- 
livery.    Russell  V.  Estate  of  Close 318 

8.  A  beneficiary  under  a  will  is  not  incompetent  to  testify  to  a 
conversation  between  the  testator  and  a  third  person,  in 
which  the  witness  took  no  part.    In  re  Estate  of  Powers,.  680 

4.  A  waiver  of  protection  against  the  disclosure  of  privileged 
communications  may  be  withdrawn  at  any  time  before 
acted  upon.    Herpolsheimer  v.  Citizens  Ins,  Oo 685 
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